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STATES  AND  RIVER  SYSTEMS, 
INTERNATIONAL  WATERWAYS  TREATY,  AND  INTERSTATE 
WATER  COMPACTS  AND  SUPREME  COURT  DECREES 

MISSOURI  RIVER  BASIN 


SOURIS -BED  RAINY 
RIVER  .BASIN 


LEGEND 


HIS1ING  I NTERST  ATE  »A11R  COMPACT 


MISSOURI  Rl  VI  R RAMN  ROUNUART 


CHAPTER  1 


INTRODUCTION 


PURPOSE 

The  basie  objective  of  the  Type  I framework  study  is 
to  provide  a broad  guide  to  'he  best  use.  or  combination 
ot  uses,  ol  water  and  related  land  resources  of  the 
Missouri  River  Basin  to  meet  foreseeable  short-  and  long- 
term needs,  \mong  the  important  considerations  m for- 
mulating the  Iramework  plan  is  the  need  to  examine  ( I I 
the  existing  legal,  policy,  and  institutional  framework 
applicable  in  this  field.  ( C ) the  constraints  therein  that 
may  limit  the  satisfaction  of  future  resource  develop- 
ment needs,  and  to)  desii able  potential  changes  in  law. 
policy  . or  institutional  structure  to  aid  in  implementing 
the  framework  plan  of  future  resource  development. 

The  purpose  of  this  appendix  is  to  summari/e  the 
legal  and  policy  framework  under  which  planning  and 
development  for  the  control,  use.  and  management  of 
water  anil  related  land  resources  have  progressed  and  can 
proceed  for  the  10  States  in  whole  or  in  part  comprising 
the  Missouri  River  Basin.  The  primary  objective  is  to 
convey  a general  understanding  ol  water  laws,  policies, 
and  administration  tn  each  of  the  10  States,  the  appli- 
cable laws  and  policies  in  the  federal  Government,  and 
to  highlight  llicii  interrelations.  Where  the  Missouri  Rivei 
Basin  is  affected  thereby  , brief  attention  is  focused  on 
legal  arrangements  tor  watei  import  or  export  and  lot 
the  use  and  accountability  of  international  waters. _ 

Recognizing  the  many  variations  among  the  10  basin 
states,  and  even  the  complexities  w ithin  each,  obviously 
it  is  impossible  to  accmutcly  summarize  then  laws,  poli- 
cies. and  administration  nt  the  field  of  water  resources. 
The  coverage  is  sufficient  to  provide  only  a general 
orientation  and  understanding  of  the  legal,  policy,  and 
administrative  framework.  Numerous  legal  references  aie 
made  in  the  text  materials  and  concluding  the  summary 
for  each  State  in  Chapter  2 and  for  the  I ederal  coverage 
m Chapter  v Specific  water  right  problems  and  in-depth 
water  policy  issues  must  be  explored  with  legal  counsel 
or  by  contact  with  State  officials  thoroughly  conversant 
with  water  laws  and  then  mans  lamifieations. 

HISTORICAL  BACKGROUND 

The  development  and  use  ol  watei  lesoutces  long  has 
been  recognized  as  a responsibihtv  of  both  the  States 


and  the  I ederal  Government  m the  Missouri  Basin,  as  in 
the  Nation  Iheu  resouice  obtectives  and  piogi.mis  are 
hugely  complemeiitaiy  . as  ate  then  watei  laws  and  poll 
vies,  though  there  ate  some  areas  ot  uncertainly  and 
challenge.  The  laws  have  evolved  gradually,  stemming 
unttallv  fiom  the  State  and  l ederal  constitutions,  then 
from  statutory  action,  and  liom  many  iudici.il  decisions 
Many  of  the  national  laws  stem,  >ed  liom  piessmg  issues 
ill  the  Missouii  Basin  and  the  West  generallv  I mm  all  ol 
these  have  come  important  elements  ot  Stale  and  I ederal 
policy,  and  particulaily  at  the  State  level,  the  practical 
means  tor  water  administration.  Variations  m climate, 
water  availability  , and  watei  uses  gave  use  early  to  some 
differences  til  water  law  and  policy  among  the  States  ot 
the  basin,  although  there  ate  many  sinulai Hies. 

l or  parts  of  the  Nation,  early  use  ot  the  water  re- 
sources lor  navigation  and  later  lot  mining  resulted 
m legislation  in  these  fields.  Particulaily  at l er  the  C ivil 
War.  attention  in  the  arid  west  and  Missouii  Rivet  Basin 
increasingly  was  focused  on  the  development  and  use 
ot  water  resources.  This  gave  rise  to  legislation  and 
suitable  programs,  and  to  mounting  water  usage  tor 
economic  development  in  the  form  of  mining  and  min- 
eral processing,  irrigated  agriculture,  hydroelectric  powei 
generation,  aud-with  the  economic  growth-increased 
uses  toi  rural  and  urban  domestic  and  industiial  put- 
poses.  More  recently,  public  interest  together  with 
legislative  and  development  action  programs  have  le- 
sulted  tti  increased  attention  to  mattets  of  restoring  and 
sustaining  water  quality,  and  for  water  to  sustain  and 
enhance  recreation,  fish,  and  wildlife,  and  the  general 
environment. 

In  the  general  field  of  water  law  in  the  basin,  two 
fundamental  but  opposing  doctrines  are  found.  The 
common-law  doctrine  of  riparian  rights  is  based  on 
owtieiship  of  lands  contiguous  to  a stream  without 
regard  to  the  uses,  if  any.  to  which  the  water  is  put. 
and  with  no  concern  for  time  of  such  uses.  On  the  otliei 
hand,  the  dociiinc  of  pilot  appiopitation  disiegatds  the 
ownership  of  ripanan  lands.  Ralliet.  this  doctitne  is  con- 
cerned with  the  uses  to  which  watei  is  put.  the  time  at 
which  such  uses  first  were  undertaken,  and  the  diligence 
with  which  watei  utilization  has  continued 

Undei  the  riparian  lights  doctime,  the  owner  ol  land 
contiguous  to  a natural  sticam  or  natural  lake  max  use 


the  waters  tor  sueh  purposes  and  in  such  quantities  as  he 
chooses,  so  long  as  his  use  does  not  appreciably  diminish 
the  tlow  or  impair  the  quality  of  water  for  downstream 
uses.  The  riparian  owners  right  is  the  same  as  all  others 
on  that  stream.  Thus,  his  right  is  not  acquired  by  actual 
use  of  the  water  and  is  not  lost  by  failure  to  use  it. 

Under  the  appropriation  rights  doctrine,  the  benefi- 
cial use  of  water  is  the  basis,  the  measure,  and  the  limit 
of  the  water  right.  Therefore,  the  t'iist  beneficial  appro- 
priation in  time  is  prior  in  right.  A right  is  perfected  only 
by  actual  use  and  is  subject  to  loss  if  the  use  is  discon- 
tinued or  abandoned.  Appropriated  water  may  be  used 
either  on  lands  contiguous  to  a stream  or  on  lands  or  for 
other  purposes  at  some  distance  removed. 

In  the  Missouri  Basin  two  states.  Minnesota  and 
Missouri,  continue  to  recognize  primarily  the  riparian 
doctrine,  while  Colorado.  Montana,  and  Wyoming  have 
specifically  repudiated  it  and  have  established  the  doc- 
trine of  appropriation  rights.  The  Iowa  water  rights  law 
makes  substantially  all  uses  of  water  in  the  state  subject 
to  permit  and  administrative  regulation  as  to  diversion, 
storage,  or  withdrawal  over  some  period  of  time  not  to 
exceed  10  years.  The  states  of  Kansas.  Nebraska,  and 
North  and  South  Dakota  depend  on  the  appropriation 
rights  doctrine,  but  recognize  the  riparian  doctrine  in 
varying  degrees  in  relation  to  the  statutory  rights.  In 
these  four  states  a riparian  landowner  could  claim  a 
water  right  to  the  extent  of  his  reasonable  use.  but  all 
waters  in  excess  thereof  remained  subject  to  appropria- 
tion. However.  Kansas  passed  legislation  in  1945  and 
North  and  South  Dakota  in  1955  which  provided  that 
thereafter  riparian  landowners  were  to  be  governed  by 
the  same  laws  and  would  be  obliged  to  follow  the  same 
appropriation  procedures  as  non-riparian  landowners. 
This  legislation  did  not  apply  to  landowners  who  were 
exercising  or  developing  their  riparian  water  rights  at  the 
time  the  legislation  was  enacted.  It  is  significant  that  in 
the  two  exclusively  riparian  states,  and  the  one  water- 
permit  state,  precipitation  is  reasonably  heavy  and  sur- 
face water  supplies  still  are  relatively  plentiful.  By 
contrast,  in  substantial  portions  of  the  other  seven  states 
precipitation  is  relatively  light,  and  the  supplies  of  sur- 
face water  are  comparatively  limited.  Under  such  natural 
conditions  and  high  potential  water  tisage.  the  reliance 
of  these  seven  states,  in  whole  or  in  part,  on  the  appro- 
priation doctrine  is  understandable.  Clearly  the  irrigation 
of  vast  areas  of  land  and  many  other  industrial  develop- 
ments. some  removed  many  miles  from  existing  natural 
streams,  would  have  been  difficult  if  not  impracticable 
under  the  common-law  riparian  doctrine. 

Of  the  seven  states  in  the  basin  that  recognize  the 
appropriation  rights  doctrine,  all  except  Montana  have 
provided  a central  state  agency  lot  the  administration  of 
surface  water  rights,  and  for  some  the  administration  of 
groundwaters.  Tins  agency  is  directly  responsible  for 
receiving  and  processing  applications  or  filings  lot  water 


rights.  Further.it  polices  the  streams  and  diversion  works 
as  necessary  to  guard  against  violations  of  water  rights 
that  have  been  granted  and  put  into  active  use.  In 
Montana,  provision  for  the  administration  of  surface 
water  rights  is  a responsibility  of  the  district  courts,  but 
the  groundwater  code  is  administered  by  the  Water 
Resources  Board. 

While  the  general  adequacy  ot  water  supplies  per- 
mitted more  liberal  laws  and  policies  during  the  early 
development  periods  in  the  10  states  of  the  basin,  time 
has  brought  reasonably  full  water  utilization  in  some 
areas.  This  has  imposed  the  need  and  mounting  strin- 
gency in  the  provisions  and  administration  of  water 
laws  and  policies.  Also,  as  surface  water  supplies  ap- 
proached fuller  utilization,  and  especially  for  areas  not 
having  access  to  them,  greater  and  greater  attention  has 
been  given  to  groundwater  availability  and  utilization 
and  to  laws  and  techniques  of  management  governing 
its  use  for  many  purposes.  Currently  there  is  growing 
evidence  of  the  interrelationships  in  occurrence  and 
usage  of  surface  and  groundwaters:  further,  there  is  a 
growing  body  of  state  law  and  pending  legislation  to 
cope  with  problems  or  rights  thereto  and  conflicts  in 
surface  and  groundwater  usage  and  of  overall  water 
right  administration. 

Mounting  water  usage  has  led  to  within-state  and 
interstate  litigation,  and  to  many  agreements,  interstate 
compacts,  and  court  decrees  affecting  larger  water-use 
areas  and  affected  states  of  file  basin,  as  illustrated  by 
figure  1.  Within  the  Missouri  River  Basin.  Colorado  and 
Wyoming  are  parties  to  two  compacts  and  two  water 
adjudications,  and  Wyoming  became  party  with  Nebraska 
to  the  Upper  Niobrara  River  Compact  with  its  approval 
by  the  Congress  in  1969.  Nebraska  is  involved  in  three 
operating  compacts,  in  two  pending  compacts,  and  in 
one  supreme  court  adjudication.  South  Dakota.  Kansas. 

Montana,  and  North  Dakota  are  involved  in  one  compact 
each,  and  Kansas  and  South  Dakota  with  other  compacts 
now  in  negotiation  with  Nebraska.  All  of  these  inter- 
state compacts  and  court  adjudications  to  be  discussed  I 

later  in  the  State  summaries  are  concerned  with  alloca- 
tions of  direct  diversions  and  of  the  storage  of  surface 
waters.  The  existing  Upper  Niobrara  and  pending  Big 
Blue  River  interstate  compacts  are  concerned  with  both 
surface  and  groundwater  usage.  Interstate  compacts  af- 
fecting the  diversion  and  use  of  Colorado  River  Basin 
waters  also  apply  to  and  affect  certain  existing  and  pro- 
jected diversions  for  use  in  the  North  and  South  Platte 
rivet  areas  of  the  Missouri  Basin.  An  international  treaty 
of  long  standing  apportions  the  waters  of  the  St.  Mary 
and  Milk  rivers  between  the  United  States  and  Canada. 

SCOPE 

Aside  from  a brief  historical  background,  the  treat- 
ment of  water  laws,  policies,  and  administration  in  this 


appendix  is  tor  the  present  situation.  In  t Ins  there  is 
recognition  tor  the  more  reeent  and  projected  trends  to 
multiple-purpose  structures  and.  most  often,  for  their 
integrated  operation  in  meeting  several  functional  needs. 
Also,  lor  the  broadening  emphasis  on  regional  and  basin- 
wide watei  resource  planning  and  development  within 
each  State  and  for  the  subbasins  and  Missouri  River  Basin 
as  a whole.  Ihese  trends  and  the  actions,  both  interstate 
and  intrastate,  make  the  legal  and  organizational  prob- 
lems more  complex.  Further,  this  requires  the  inter- 
working ot  many  elements  of  Federal  and  State  laws 
and  policies  at  all  stages  of  resource  development  and 
management.  While  holding  largely  to  the  current  situa- 
tion. where  existing  legal  or  institutional  constraints  are 
pointed  up  in  chapters  3 and  4 this  begins  to  indicate 
opportunities  or  needs  for  consideration  of  adjustments 
in  the  future.  Tire  needs  and  general  nature  of  such 
adjustments  are  pointed  up  also  in  the  Appendix  on 
"Plan  of  Development  and  Management  of  Water  and 
Related  l and  Resources."  However,  detailed  studies  are 
required  as  the  basis  for  adjustments. 

Tins  appendix  briefly  summarizes  in  chapter  2 each 
State's  major  provisions  of  water  law  and  current  organi- 
zational structure  in  the  field  of  water  resource  planning, 
development,  and  administration.  In  many  respects  these 
impinge  on  matters  of  related  land  resource  planning  and 
development,  and  such  relationships  are  covered  as  ap- 
propriate. Tlie  summaries  were  prepared  by  the  respective 
State  water  resource  agencies.  Similarly  the  appendix 


then  summarizes  in  chapter  3 the  Federal  water  laws 
and  policies,  and  relates  them  generally  to  those  ot  the 
states.  Tli is  summary  was  prepared  by  a special  task 
lorce  designated  by  the  Standing  Committee  on  Com- 
prehensive Basin  Planning.  Finally  , in  chapter  4 there  aie 
summarized  briefly  problems  in  future  water  resources 
development.  As  staled  under  "PCRPOSF  " u is  im- 
possible to  accomplish  in  the  brief  treatment  herein  a 
fully  accurate  understanding  of  the  many  elements  and 
workings  of  law.  policy,  and  administrative  provisions  in 
the  field  of  water  resources.  Thus,  beyond  the  brief 
orientation  and  general  understanding  to  be  gained  from 
the  following  chapters,  specific  water  right  problems 
and  related  policy  issues  should  be  explored  with  legal 
counsel  and  state  officials  thoroughly  versed  in  this  field. 

The  material  in  this  appendix  is  a collection  of  state- 
ments on  the  law  which  outlines  the  particular  organi- 
zation’s function  in  the  water  and  related  land  resources 
development  field.  It  was  expected  that  each  reporting 
agency  would  lend  its  “color  tone”  to  the  statement 
submitted,  just  as  such  agency  does  in  the  actual  day-to- 
day  functioning  in  its  operations.  With  this  in  mind,  it 
should  be  recognized  by  all  that  none  of  these  statements 
of  law  should  be  considered  binding  upon  any  other 
organization  which  has  contributed  material  for  this 
appendix.  This  caveat  should  suffice  to  serve  as  pro- 
tection. if  indeed  this  is  needed,  to  those  who  may 
disagree  with  a particular  presentation,  yet  have  not 
objected. 


CHAPTER  2 


STATE  WATER  LAWS,  POLICIES, 
AND  ADMINISTRATION 


I lie  following  summaries  weie  picpared  In  the  re- 
spective state  water  resouicv  agencies.  briefly  outlining 
their  more  important  water  and  related  land  laws  and 
policies,  and  the  administration  ol  such  laws.  Also  in- 
cluded are  brief  resumes  o!  the  organizational  framework 
for  resource  planning  and  development  programs  in 
general.  While  the  summaries  cover  only  the  highlights 
in  these  respects,  each  ot  the  states  Iras  published  a com- 
plete documentation  of  its  water  laws.  In  main  instances 


these  and  other  publications  include,  also,  treatment  ot 
the  organizational  and  administrative  structure  in  create! 
depth  than  is  reflected  in  this  appendix,  figure  1 illus- 
trates the  major  stream  systems  tor  each  state  and  js 
between  them,  both  within  and  where  appropriate  for 
areas  contiguous  io  the  Missouri  River  Basin. 

Where  important  changes  in  state  water  law  wete  ac- 
complished m the  loo1)  legislative  sessions,  die  highlights 
are  reflected  in  the  summaries. 


STATE  OF  COLORADO 


INTRODUCTION 

Sweeping  changes  were  marie  in  the  Colorado  water 
law  bv  the  I dpo  session  ol  the  Cohuado  (ieneial  \ssem- 


bls  in  the  method  of  acquisition  and  changes  of  watei 
iighix.  adjudication  proceduiex.  administration  ol  watei 
lights  and  piovision  lor  nvei  basin  authorities  None  ol 
the  provisions  has  yet  been  inierpieted  by  the  Courts 


Ilk'  polk  \ o!  ilk'  Slate  ill  ('oloiado  II)  tlk  ielil  ul 
watei  management  is  sikciikiK  •stale*.!  m the  "Watei 
Right  Determination  amt  Administration  Act  of  ll>bl) 

■'(  I ) ll  Is  Ik'ichv  declared  lo  Ik'  ilk'  polk>  ol  (lie 
stall'  ot  ('oloiado  that  all  vvaleis  originating  in  01 
flowing  min  this  slate.  \\ helhet  found  on  llie  surface 
oi  underground.  have  alwavs  heen  ami  ate  hcti'hv  ile 
elated  to  he  the  ptopertv  ol  the  public.  dedicated  to 
the  use  ol  the  people  ol  the  slate,  suhjeet  lo  appio- 
pnalioii  ami  use  in  aicoulancc  with  law  \s  imiileui 
iheielo.  il  shall  he  the  police  ol  till'  stale  lo  integrate 
the  appropnaiion.  use  ami  administration  ol  undei- 
giound  water  tubular)  lo  a stieam  with  the  use  ol 
surface  water,  in  sueli  a wav  as  lo  maximize  the  bene- 
ficial use  ol  all  ot  the  vvaleis  ol  this  stale 

(.'I  Reeogm/ing  ih.it  pievums  .mil  existing  laws 
have  given  inadequate  attention  lo  the  development 
and  use  ot  underground  vvaleis  ol  the  stale,  dial  the 
use  ol  underground  vvaleis  as  an  independent  source 
oi  in  conjunction  with  suit  ace  vvaleis  is  necessarv  to 
the  presenl  and  lulu  re  vvell.ue  ol  i he  people  ol  this 
stale,  and  that  the  future  welfare  ot  the  slate  depends 
upon  a sound  and  flexible  integrated  use  of  all  vvaleis 
of  the  slate,  it  is  heiehv  declared  l < he  the  furlhei 
poliev  ol  the  slate  ot  (oloiado  that  m the  determi- 
nation ol  vvalei  rights,  uses  and  udnunisttation  oi 
water  the  following  piinctples  shall  applv 

lal  Walei  rights  and  uses  heietoloie  vesleil  in 
anv  person  hv  virtue  of  previous  or  existing  laws,  in- 
cluding an  appropriation  from  a well,  shall  he  pro- 
tected suhjeet  lo  the  provisions  of  this  .uncle. 

(hi  Idle  existing  use  of  ground  vvalei.  eitltei  in- 
dependent!) oi  in  coniunciion  wnli  surface  lights, 
shall  he  lecogni/ed  lo  the  fullest  exieni  possible,  sub- 
ject to  the  preservation  ofolhei  existing  vested  rights, 
provided  howevei,  at  Ins  own  point  of  divetsion  on  a 
natural  vvatei  course,  each  diverter  must  establish 
some  reasonable  means  of  effectuating  his  divetsion. 
lie  is  not  entitled  to  command  the  whole  How  of  l he 
stream  tneielv  lo  facilitate  Ins  taking  i he  ft  action  of 
the  whole  flow  lo  which  he  is  entitled. 

(c)  The  use  ol  ground  vvatei  max  be  considered 
as  an  alternate  oi  supplemental  source  of  sttpplv  foi 
surface  decrees  heretofore  entered,  taking  into  con- 
sideration both  previous  usage  and  the  necessitv  to 
protect  the  vested  rights  of  others. 

(d)  No  reduction  of  anv  lawful  divetsion  because 
of  the  operation  of  the  piiorilv  svslem  shall  he  pei- 
mitted  unless  such  reduction  would  met  ease  the 
.imouiit  of  water  available  lo  and  required  In  water 
lights  having  senior  priorities."' 

ACQUISITION  OF  WATER  RIGHTS 

Hie  Colorado  Doctrine  of  I’riot  \ppiopriation  was 
adopted  tit  the  State  of  Colot.nlo  in  the  verv  earl)  mi- 


gallon  il  a x s In  the  case  ot  Coffin  vs  Left  Hand  Ditch 
Compait) , i>  Colo  4-4  s (l.s.xj)  the  ( oloiado  Supieme 
Court  aid 

“We  conclude,  then,  that  the  common  law  doctrine 
giving  the  riparian  owner  a light  to  the  llow  ol  vvatei 
in  Us  natural  channel  upon  and  over  his  lands,  even 
though  lie  makes  no  beneficial  use  thereof,  is  inappli- 
cable to  Colorado.  Impel. unc  nccessiiv.  unknown  n> 
the  countries  which  gave  it  birth,  compels  the  tecog- 
u i tint  i ot  anol  lie  i duel  i me  in  conflict  tit  etc  with 
IT t e ( oloiado  Dociunc.  as  cl  forth  in  the  Constitution 
adopted  in  IN7o  and  in  judicial  decisions,  states  that  1 1 I 
Water  in  Us  mutual  couise  is  the  propeilv  ot  the  public, 
and  is  not  subject  to  pi  Irate  ow  net  ship:  ( 2 I a vested  light 
to  use  tlic  vvatei  max  be  acquired  In  appiopriation  and 
application  in  beneficial  use.  (41  the  person  fust  m time 

10  use  the  water  is  lust  m i isa.lt t : and  (41  beneficial  use  is 
the  basis,  the  measure  and  the  limit  ot  the  tight  4 

\n  appropnaiion  is  accomplished  hv  the  actual  dtvei- 
sion  ot  vvatei  fiom  a natural  vvalei  course,  followed 
within  a reasonable  time  theieal tor  hv  an  application  ot 
such  vvatei  to  a beneficial  use \u  impoitant  condition 
ol  the  inli-  is  that  the  initiation  of  the  apptopi  union  must 
he  followed  hv  the  diligent  construction  of  the  necessarv 
winks  and  the  application  ol  the  water  lo  beneficial  use 

11  due  diligence  is  pioven.  the  dale  ol  prion!)  goes  back 
to  the  initiation  of  the  work,  usuall)  the  date  ol  the 
making  of  the  initial  miiv  ex  " 

rite  Colorado  Constitution  sets  lip  an  ordet  ol  pielei- 
enti.il  use  which  is  ( 1 1 domestic.  t4)  irrigation,  and  (4) 
mdiisin.il.  Ibis  pieference  foi  ccitam  uses  must  not  he 
confused  with  priorities.  \ preferred  use  does  not  tliere- 
hv  atitomattcall)  obtain  a senior  prior i t x . The  onlx  piae- 
tii.il  effect  ot  the  pieference  is  to  give  a pieferied  use 
the  right  to  condemn  a subordinate  use  s Lor  example, 
on  oiY.isions  municipalities  have  obtained  vvatei  lights 
covered  hv  nrigalion  priorities  tbrough  the  use  of  tin’ 
power  ol  eminent  domain. 

DETERMINATION  OF  WATER  RIGHTS 

Hie  General  Assemble  enacted  legislation  in  I ‘hot 
which  changes  the  piocedute  for  detei initiation  ot  vvatei 
lights  and  changes  in  and  liausfeis  ol  vvatei  lights,  and 
provides  lot  plans  of  augmentation.  It  is  not  applicable 
lo  designated  ground  vvatei  basins  heiealler  eovered.  noi 
to  wells  solelv  lot  stock  watering,  domestie  ot  othci  put- 
poses.  not  exeeeding  lift)  gallons  pet  minute  ol  llow 
Deleimmalion  of  vvatei  rights  should  he  mote  ellicteitt. 
less  expensive,  lastet  and  more  aecmate  under  the  new 
legislation.  In  the  interest  of  hrevitv . the  proeedtite'  will 
he  summarized  in  general  leims. 

A vvalei  judge  and  vvalei  eleik  aie  appointed  lot 
eaelt  of  the  seven  vvalei  divisions  in  the  state.  All  vvatei 
mat teis  shall  he  handled  onlv  hv  the  vvatei  judge,  assisted 
hv  the  vvatei  eleik.  Hie  vvatei  judge  appoints  one  or  more 


water  iclerecs  who  make  original  rulings  on  all  requests 
01  he  may  perform  those  dunes  himsell  if  he  so  desires.10 

\n\  person  who  desires  a determination  of  a watei 
unlit  01  eonditional  watei  right.  and  the  amount  and 
priouty  theteof.  including  a deteimmation  that  a condi- 
tional  watei  unlit  has  become  a walei  light  In  leason  ol 
completion  ol  the  appropiiation.  01  changes  in  water 
rights,  01  plans  lot  augmentation  or  biennial  findings  ol 
reasonable  diligence,  shall  make  verified  application  to 
the  water  clcik  I hose  opposing  the  application  may  file 
a statement  ol  opposition  \fter  publication  ot  the  appli- 
cation and  investigation,  the  releiee  mas  mle  on  it  with- 
out conducting  a formal  hearing.  01  may  reler  it  to  the 
watei  indge  fot  lus  decision. 1 1 Protests  ot  the  referee's 
iiiling.  as  well  as  referrals  above  mentioned,  w ill  be  heard 
In  the  water  judge  in  accordance  with  tual  ptactice  and 
ptoceduie  I he  watei  judge  shall  either  confirm,  modify, 
reveise  or  reverse  and  remand  the  ruling  of  the  referee, 
and  Ills  judgment  and  deciee  shall  contain  all  pertinent 
information  necess.uv  l: 

\ two-year  period  for  reconsideration  of  injury  to  the 
vested  lights  ot  others  is  piovtded  lor  with  regard  tr' 
changes  ot  watei  tights  and  plans  lot  augmentation 
Clerical  mistakes  may  be  collected  One  who  asserts  that 
he  will  be  damaged  by  the  releiee  's  ruling  may  apply  lot 
an  older  to  show  cause  why  the  tilling  should  not  be 
staved  until  the  watei  judge  can  review  the  ruling.  Ap- 
pellate review  of  the  judgment  and  decree  of  the  water 
judge  is  allowed  ''  1 till  oi  partial  abandonment  may  be 
considered  in  all  proceedings  lor  a change  of  watei  right 
oi  approval  ol  reasonable  diligence. 1 

Standards  with  respect  to  rulings  of  the  referee  and 
decisions  of  the  water  judge  are  lal  Hie  piionty  date  ts 
the  date  ot  initiation  of  the  appropriation  it  the  appro- 
priation was  completed  with  reasonable  diligence:  and  it 
not.  the  date  when  reasonable  diligence  started,  (b)  a 
particular  means  or  point  of  diversion  of  a watei  right 
may  also  serve  as  a point  oi  means  of  diversion  for  olliei 
lights,  t c > a change  of  water  right  ot  plan  foi  augmenta- 
tion shall  be  approved  if  the  change  or  plan  will  not 
injuriously  affect  prior  appropiiators.  Ilic  applicant  or 
protester  shall  have  opportunity  to  propose  terms  or 
conditions,  including  a limitation  on  the  use  of  the  watei 
which  is  subject  to  the  change,  a tchiK|uishment  of  pail 
of  the  applicant's  decree  or  other  decrees,  a time  limita- 
tion on  the  diversion,  or  such  other  conditions  as  may  be 
necessary  to  protect  the  vested  tights  of  otlieis:  and  (ill 
fin  plans  for  augmentation  including  exchange,  the  siip- 
pltcr  may  take  an  evpiivalent  amount  of  water  at  his 
points  of  diversion  or  storage  il  it  is  available  without 
impainng  the  rights  of  others.  Substituted  watei  shall  be 
ol  historic  i|unntily  and  quality . and  shall  be  accepted  by 
the  senior  appropnator  in  lieu  of  Ills  decreed  rights.1' 

Plans  for  augmentation  aie  programs  designed  to  in- 
crease the  watei  supply  available  for  beneficial  use  bv 
development  ol  new  or  alternate  means  oi  points  ol 


diversion,  pooling  ol  water  resources,  water  exchange 
projects,  substituted  watei.  etc.1"  Persons  alone  oi  in 
concert  may  make  plans  lor  augmentation  including 
watei  exchange  projects  Water  conservancy  districts 
ditch  and  reservoir  companies  and  others  may  make 
plans  lor  augmentation  for  the  benefit  ol  ill  watei  usets 
within  then  boundaries.1  Special  procedures  aie  out- 
lined for  plans  lot  augmentation. 

Junior  lights  aie  protected  against  iniury  resultiue 
ft om  change  in  point  ol  divetsion  oi  in  place  ot  characlei 
ol  use  Hie  tecogni/ed  rule  is  that  a junior  is  entitled  to 
have  continued  and  maintained  the  conditions  which 
existed  on  the  stream  at  the  time  when  he  made  his  ap- 
propriation 9 \ common  objection  is  that  the  change 
will  lesiilt  in  depriving  certain  users  ot  return  tlows 
which  they  had  previously  diveited  to  sjlisiy  then 
appiopriations 

One  cannot  transfer  more  than  has  been  beneti  .allv 
used  *"  Ibis  point  is  of  ever-mci easing  importance  in 
connection  with  the  acquisition  ol  agiiculttn.il  lights  Km 
municipal  and  industrial  use. 

Water  may  be  stored  eithei  in  channel  or  off-channel 
reservoirs  for  future  beneficial  use.  Decrees  covering  such 
storage  lights  may  be  awaided  as  for  other  means  ol 
diversion.  I he  stoiage  of  watet  must  be  followed  bv 
application  to  beneficial  use  which  term  by  statute  also 
includes  impoundment  for  recreational  purposes,  fishery 
and  wildlife.*1  The  quantity  of  water  to  be  stored  must 
be  defined,  and.  in  the  case  of  off-channel  resetvoirs.  the 
capacity  of  the  inlet  vvoik'  must  be  described  in  the 
same  maimer  as  that  used  for  direct  diversion  canals.  \ 
reservoir  decree  permits  taking  and  storing  watei  in  the 
order  of  its  priority  Direct  flow  uses  having  priority 
dates  junior  to  a reservoir  may  not  take  water  when  the 
reservoir  right  is  unsatisfied."  I ndei  each  reservoir 
decree  ordinarily  there  may  be  but  one  tilling  of  the  te- 
servoii  per  year  unless  there  is  free  watei  in  the  stream 
not  demanded  by  other  appropiiators.  \ leservoir  can 
secure  dcctees  permitting  more  than  one  filling  under 
some  conditions,  but  such  decrees  must  take  then  pioper 
places  in  the  priority  schedule.  If  a change  of  place  of 
storage  can  be  accomplished  without  injury  to  vested 
lights,  it  may  be  granted  in  an  appropriate  transfei  pro- 
ceeding. Uy  statute,  a reservoir  owner  is  made  the  virtual 
insurer  against  loss  or  damage  occasioned  by  failuie  of 
the  reservoir.*  file  pioblem  of  the  passage  of  dueci 
How  water  through  a leseivoii  has  caused  some  contro- 
versy. flic  state  engmeei  may  ordei  releases  equal  to  net 
evaporation  from  an  on-stream  icserxoii  lot  otlrei  a ppio- 
priators  *’4  Direct  tlow  water  may  be  passed  tluough  a 
leservoir  system  if  it  is  not  actually  stored  therein 

When  water  which  has  been  diveited  oi  stored  reiutns 
to  the  stream  alter  being  put  to  beneficial  use.  it  belongs 
to  the  stream  and  is  available  to  satisly  dowusiicum  ap- 
propriation tighis  *'  fhe  eft  or  t to  intcicepi  and  use 
return  flows  hefoie  they  reach  the  stieattt  has  resulted  in 


Iili  j.it l> mi  Generally . il  ma>  ho  vi id  that  Midi  lelurn 
flows  may  tic  intercepted  and  used  il  no  rights  thereto 
have  altadied.:"  Ihus.it  the  lioldei  of  the  direct  How  01 
storage  deeiee  has  a Mi  lined  an  intent  to  capture  such 
letum  flow  het'oie  it  reaches  the  stream,  he  lias  the  best 
right  to  the  same  On  the  other  hand,  il  a light  has 
attached  to  such  letum  alt et  it  has  reached  the  stream, 
there  mat  be  no  Inline  inteiception  and  use  which 
would  injure  the  Nested  use  ot  the  retuiii  ' \ new 

statute  enables  an  appropriate  to  reuse  water  imported 
from  a different  stveaiu  sy  stem  to  make  a succession 
ot  uses,  it  it  can  he  distinguished  from  the  stream  to 
which  it  is  introduced,  piovided  that  Nested  lights  are 
protected."' 

ADMINISTRATION  OF  WATER  RIGHTS 

In  1 ')(>'*.  the  General  Assembly  enacted  legislation 
which  solidifies  the  statutory  duties  and  powers  of  the 
Division  of  Water  Resources  and  its  executive  ollicer. 
the  state  engineer.  I nch  of  seven  water  divisions  ot  the 
state  is  in  charge  of  a division  engineer  and  his  assist- 
ants.-11 Water  districts  within  the  divisions  have  been 
abolished. 

Except  m matters  of  water  pollution  control,  only 
the  state  engineer  and  the  division  engineers  shall  ad- 
minister. distribute  and  regulate  the  waters  of  the  stale 
in  accordance  with  the  state  constitution,  state  laws  and 
written  orders  and  instructions  of  the  state  engineer.  ’0 

The  state  engineer  or  division  engineers  shall  issue  to 
water  rights  owners  and  users  orders  necessary  to  admin- 
ister. distribute  and  regulate  the  w aters  of  the  state.  I ach 
division  engineer  shall  order  the  discontinuance  ot  am 
diversion  to  the  extent  the  water  is  not  necessary  for  ap- 
plication to  a beneficial  use  or  is  required  by  senior  ap- 
propriating. Standards  are  listed  for  discontinuance.  A 
well  approved  as  an  alternate  means  of  diversion  for  a 
decreed  surface  right  must  be  utilized  to  the  extent 
feasible  and  permissible  before  diversions  under  junior 
rights  are  ordered  discontinued.  I he  division  engineer 
shall  order  the  release  under  proper  conditions  of  any 
water  improperly  or  illegally  stored.  The  administrative 
officers  shall  administer  the  movement  ot  water  involved 
in  any  plan  for  augmentation  or  water  use  project,  and 
issue  orders  and  utilize  funds,  public  and  private,  or  any 
other  resources  available  to  them,  fhey  shall  have  the 
authority  to  order  water  right  owners  or  users  to  install 
and  maintain  at  their  expense  measuring  devices  and  to 
report  the  readings  of  such  at  reasonable  times,  rite  ad- 
ministrative officers  shall  have  the  authority  and  duty  to 
enter  upon  private  property  to  inspect  the  facilities  and 
read  the  measuring  devices.  Administrative  officers  iu.in 
apply  to  the  water  judge  for  an  injunction  enjoining  the 
continuation  ot  a violation  ot  a stale  otlici.il  s order  Any 
person  damaged  by  violation  ot  an  order,  properly  en- 


joined. may  recover  triple  damages  and  the  oni  ot  out. 
includmg  reasonable  attorney  tees 

The  administrative  officers  shall  be  governed  by  the 
priorities  fur  water  rights  and  conditional  watci  tight- 
Provision  is  made  foi  tabulations  ot  water  nglii-  by  the 
respective  division  engineers,  with  opportunity  toi  b 
lection  by  ally  person,  corrections  and  healings  Malting 
in  |074.  the  priority  list  will  be  updated  every  two  year- 
nn ith  those  water  lights  not  listed  deemed  to  be  aban 
doned.  However,  tlieie  is  provision  and  opportunity  toi 
protest,  hearings  and  appellate  review  I’roceduie  is  made 
for  determining  priorities  among  water  lights  in  differ e-nt 
watei  siihbasms  deriving  then  supply  trom  the  same 
common  source,  there  had  previously  been  no  statutory 
guidelines  foi  those  determinations. 

TRIBUTARY  GROUND  WATER 

Underground  waters  for  many  years  have  been  used 
in  Colorado  without  being  propet ly  within  the  priority 
system.  Much  effort  wa-  made  by  the  General  Assembly 
vv  ith  the  help  ot  engineers  and  attorney s during  the  ll,b‘t 
session  to  remedy  the  situation  General  policies  relating 
to  integration  of  tributary  ground  water  into  the  piioiity 
system  are  contained  in  the  introduction. 

In  determining  and  administering  the  use  ot  vvutei. 
judicial  and  administrative  officers  shall  be  governed  by 
the  following:  (a)  If  an  appropriator  uses  a well  he  may 
charge  that  diversion  to  its  own  appropriation  or.  it  he 
also  has  a surface  right  taking  from  the  same  stream  sys- 
tem. he  may.  by  using  the  proper  procedure,  iuve  the 
well  as  an  alternate  point  of  diversion  for  his  surface 
decree:  (hi  the  widest  possible  discretion  to  permit  the 
use  of  wells  shall  prevail  (lowering  ot  the  watei  table 
will  be  allowed  if  it  latei  can  be  recharged  so  as  to  pre- 
vent injury  to  senior  appropriators):  and  (cl  as  m other 
parts  of  the  new  legislation,  provision  is  made  toi  the 
interim  period  until  procedures  and  paper  work  can  be 
finalized.*'4 

It  should  be  kept  in  mind  that  procedures  foi  detei 
initiation  and  administration  ot  water  lights  coveted 
herein  are  to  cover  tributary  ground  watei  as  well  as 
surface  rights  as  a common  unit. 

DESIGNATED  GROUND  WATER  BASINS 

file  re  are  some  areas  ot  the  stale  where  considerable 
quantities  of  ground  water  can  be  found  which  do  not 
contribute  adpidicated  sui face  lights  Specific  examples 
are  the  Closed  liasin  of  the  Rio  Grande  and  the  Republi- 
can Rivet  drainage  m the  High  Plains  area  Wells  in  these 
areas,  it  lit  sufficient  number,  will  compete  with  each 
olhet  as  stitch  as  do  ditches  trom  surface  streams 

Designated  gtound  water  is  subject  to  appropriation 
and  is  defined  in  the  law  as  follows 


i 


s 


I lli.il  ground  walei  which  in  Us  natural  couise 
would  nul  ho  available  lo  and  required  loi  the  ful- 
fillment >>l  decreed  surface  rights. 

Ciiound  walei  in  areas  mu  adjacent  to  a continu- 
ously flowing  natural  stieaui.  wherein  ground  watei 
withdrawals  have  constituted  the  principal  water 
usage  lor  at  least  |s  years  preceding  January  I. 
|»(m.'s 

Hie  law  provides  I • <i  a giound  water  commission 
which  has  the  anthoritv  to  establish  designated  ground 
watei  basins  in  accordance  with  the  definition  ol  desig- 
nated ground  water  as  above  scl  forth.  The  procedure 
lor  establishing  such  ground  water  basins  is  set  forth 
in  the  legislation  which  includes  public  hearings  and 
publication. 

Miei  having  designated  a ground  walei  basin,  the 
commission,  through  the  slate  engineei.  will  issue  pet- 
nuts  loi  the  use  of  ground  watei  and  establish  a priority 
date  and  number  for  each  well  in  accordance  vvilh  the 
doctrine  of  prim  appropriation.  However,  it  the  com- 
mission finds  that  the  issuance  of  any  future  permit 
would  unreasonably  impair  any  existing  use  or  would 
icsull  in  the  unreasonable  lowering  ol  the  water  table, 
diet  a pei inn  may  be  dented,  file  procedure  loi  healing 
and  publication  on  all  fuuiic  pcimits  is  provided  lot  m 
die  leei'lation  I he  priority  date  of  future  wells  is  the 
dale  of  tiling  the  request  toi  permit  with  the  slate 
engineer. 

Hie  ground  water  commission  is  given  rather  broad 
powers  to  conserve  the  giound  watei  resources  ol  the  de- 
signated basins  and  lo  protect  vested  rights  ot  other  ap 
piopnalors.  Hie  state  engineei  is  the  enforcing  ofticei 
for  the  commission. 

Within  aieas  detenmned  as  designated  giound  watei 
basins  bv  die  aioutid  walei  commission,  local  ground 
watei  management  districts  may  be  loinicd  I urination 
is  through  a vote  it  the  local  people.  It  a district  is 
formed,  then  the  district  itself  has  broad  general  povvets 
i munaeciueni  over  the  giound  water  resources  ol  the 
designated  area  Decisions  ol  local  districts  may  be  ap- 
pealed to  the  commission.  Ihe  povveis  and  functions  ol 
the  mound  water  district  arc  quite  comprehensive  and 
are  Itillv  set  forth  in  the  legislation. 

WATER  CONSERVANCY  DISTRICTS  AND 
RIVER  BASIN  AUTHORITIES 

Hi-  ( iih u ado  Watei  Conseivancy  \cl.  enacted  in 
1*157.  authorizes  the  lormaliou  ot  conservancy  donuts 
whose  boards  ot  diieciois  have  the  povvet.  among  otlieis. 
to  acquire  water  lights;  const  met  and  opeiale  lacihlies. 
condemn  private  proper ty . contract  with  the  ledcra!  gov 
eminent  lor  construction,  opeiation  and  maintenance  ol 
diversion  ami  'Image  tacililies.  and  lo  adopt  plans  and 
specifications  lor  the  works  loi  which  the  district  was 
organized.1  \ district  mav  s • >llec I a eeiu  ial  ail  valoiem 


lax  on  all  lands  within  its  boundaries  to  detiay  the  iosis 
ot  operating  the  district,  which  lax  was  upheld  as  being 
a lax  "lor  a public  purpose  and  constitutional.'1*  Tlieie 
are  thntv-live  water  conservancy  district  boards  in 
Colorado  that  are  planning  for  projects  ot  have  enlcicd 
into  contracts  with  the  l 'ruled  States  for  repayment  ot 
the  nou-federal  participation  costs 

Recent  legislation  authorizes  the  formation  ot  four- 
teen river  basin  authorities  with  the  power  to  construct 
and  operate  lacihlies  and  structures  lor  the  diversion  and 
transport  ol  walei  anil  the  povvet  to  tax  accoiding  to  the 
benefits  received  by  the  water  useis.  These  authorities 
would  bring  benefits  to  those  within  a basin  not  within 
the  boundaries  ol  a watei  conservancy  district 

COMPACTS  AND  COURT  DECISIONS 

Wilde  the  Constitution  says  that  die  watei  ot  eveiy 
natural  stream  is  dedicated  lo  the  use  ol  die  people  ot 
the  state,  this  provision  is  subject  lo  the  qualification 
that  under  decisions  ot  the  l idled  Stales  Supieme  ( oml 
there  must  be  equitable  apportionment  ol  the  benefits 
arising  from  die  llow  of  an  interstate  stream.41  \s  a re- 
sult. Colorado  may  not  use  and  control  all  the  water  ol 
the  tnanv  stieams  originating  within  its  borders  Hiere 
must  he  a division  ot  the  watei  ot  all  interstate  streams 
before  the  states  know  how  much  each  has  tot  use.  I his 
division  mav  be  accomplished  either  by  decree  ol  the 
I lilted  States  Supreme  ( unit  or  bv  mteislute  compact 
consented  to  by  the  Congress.4' 

C olorado  has  by  decree  01  compact  secured  a del im* 
lion  of  ns  rights  to  the  use  of  the  water  of  every  major 
interstate  stream.  Mfecting  the  Missouri  River  Basin  are 
compacts  and  decrees  covering  the  South  Platte  Rivei 
Coloiado  River.  I'ppet  Colorado  Rivei  basin.  Noitll 
Platte  Rivei.  and  l aiamie  Rivei.  Coloiado  law  applies  lo 
uovern  the  acquisition,  disposition,  contiol  and  adminis- 
tration of  rights  to  the  use  ot  water  falling  within  the 
share  allotted  to  Colorado.  \ water  usei  in  C oloiado 
cannot  under  ( oloiado  law  secure  any  light  lo  the  use 
of  anv  wafer  allotted  by  compact  or  deciee  to  anothet 
slate. 

DEPARTMENT  OF  NATURAL  RESOURCES 

Ihe  IVpaitmenl  ot  Nulutal  Resources,  headed  by  an 
executive  director,  was  created  m ordei  to  place  tindet 
one  head  those  stale  agencies  involved  in  the  natuial  te 
sources  ol  the  state.  The  geitetal  purpose  ot  the  Depart 
mem  is  to  admmisiei  the  natuial  resources  policy  ol  the 
stale  and  to  encourage  the  lull  development  and  utili/a 
lion  of  the  state’s  natural  resources  to  the  benefit  of  all 
citizens  ol  Coloiado.  \n  organi/alion  Hiatt  ot  the  IV 
parlment  with  a brief  description  of  the  duties  ot  the 
stale  agencies  follows 


1.  I lie  Stale  Soil  Conservation  Board  provides  con- 
structive methods  ol  land  use  which  will  lesiili  m 
the  conservation  and  picscrvation  ol  natuial  re- 
sources. the  control  ol  wind  and  water  erosion  and 
reduction  ol  damage  lesullmg  from  Hoods  The 
Board  is  the  designated  slate  agency  in  approving 
feasible  projects  for  detailed  study  by  the  Soil 
Conseivation  Service  on  projects  submitted  under 
Public  law  5(>o.  Ihey  assist  the  Stale  Soil  Con- 
servation Districts  in  their  formation,  management 
and  operations  related  to  soil  conservation. 

2.  The  Colorado  Water  Conservation  Board  was 
created  by  the  General  Assembly  in  l'LV7  to  aid  in 
the  protection  and  development  ol  the  waters  of 
the  state  for  the  benefit  of  its  present  and  future 
inhabitants,  lire  Board  has  the  power  to  (III  os- 
ier and  encourage  and  to  assist  m the  financing  of. 
without  making  the  state  responsible  therefor, 
various  types  of  districts,  mutual  companies  and 
other  agencies  formed  by  federal  01  state  laws; 
(2)  gather  information  and  to  formulate  plans  and 
cooperate  with  the  federal  government  and  others 
regarding  plans  and  projects:  (.'')  formulate  and 
prepare  drafts  of  federal  and  state  legislation;  (4) 
investigate  plans  and  activities  of  the  federal  gov- 
ernment and  other  states  which  might  affect  inter- 
state waters  of  Colorado:  (5)  confer  and  appear 
before  agencies  and  officers  of  the  federal  govern- 
ment or  other  states  in  order  to  protect  Colorado's 
interests  in  the  interstate  waters  of  Colorado:  (ft) 
acquire  real  properly  for  Hood  prevention  or  Hood 
control  with  respect  to  federally  authorised  proj- 
ects for  such,  including  easements  for  access  there- 
to. and  to  lease  such  property  to  the  federal  or 
state  government  or  subdivisions  thereof  for  the 
construction,  operation  and  maintenance  of  llood 
control  or  prevention  facilities:  and  (7)  incidental 
powers  to  promote  the  conservation  of  the  waters 
ol  the  slate  in  order  to  secure  the  greatest  utili/a- 
lion  of  such  waters  and  the  utmost  prevention  of 
Hoods."’ 

The  Board  is  authori/cd  to  make  a continuous 
study  of  the  water  resources  and  present  and  po- 
tential uses  thereof  for  best  development  of  waters 
for  beneficial  use.  and  to  make  written  reports  of 
the  studies.  The  state  has  assented  to  the  federal 
Water  Resources  Planning  Act.  and  the  Board  has 
the  power  to  conduct  a slate  water  planning  pro- 
gram. which  is  presently  under  way. 

s.  Tlie  Division  of  Water  Resources.  Office  of  State 
I ngineer.  has  the  general  supervisory  and  adminis- 
trative control  of  the  public  waters  of  the  state. 
There  has  been  presented  in  the  foregoing  para- 
graphs a summary  of  Colorado's  stale  water  laws 
and  a general  description  ol  the  duties  of  the 
various  branches  of  the  Water  Resources  Division 


m administering  these  laws.  Pursuant  to  provisions 
of  the  law.  the  Division  cxeicises  stipeivisoty  con- 
trol ovet  design,  constiuctioii  and  maintenance  ol 
all  dams  ovei  10  leet  in  height  and  contiol  ovei 
storage  behind  such  dams,  as  well  as  about  Is. 000 
oi  more  small  stock  water  storage  icscivoiis;  main- 
tains the  official  depositors  ol  plans  and  s pec  Mi- 
ca t ions  covering  the  construction  ot  stoiage  icsei- 
voir  dams  and  also  maintains  the  ollicial  recotds 
of  stream  diveisions  lor  beneficial  uses. 

4 I lie  Colorado  Game.  Fish  and  Parks  Department 
was  created  to  provide  a working  system  loi  estab- 
lishment. management  and  augmentation  and  icgu- 
lalion  ol  game  and  lisli  populations  and  park  and 
recreation  facilities  in  the  state 

Die  activities  of  the  Department  are  diicctcd  by 
a Commission  which  is  composed  ol  an  appointed 
cotmnissionei  from  each  ot  the  eight  districts  ol 
tlie  state  and  two  niembeis  at  large  Ihe  governor 
is  an  ex-officio  member  file  Commission  deter- 
mines the  policies  by  which  the  Department  upd- 
ates: promulgates  regulations  toi  hunting  and 
tishing.  regulates  boating  procedures  and  salety 
regulations:  acquires  land  tor  wildlife,  paiks  and 
recreation  management:  authorizes  the  Depart- 
ment's annual  budget  for  submission  to  the  legis- 
lature; recommends  to  the  I egislaturc  any  changes 
or  revisions  needed  in  the  statutes  to  improve 
Game.  I isli  and  Parks  opeiations:  and  instructs  the 
Director  icgarding  all  matters  of  Department  ad- 
ministration. The  Department  has  been  acquiring 
lands  m icceiil  years  and  leasing  existing  reservoirs 
and  lands  to  improve  the  hunting,  fishing  and  rec- 
reation oppoi  initics  m the  state. 

5.  The  Colorado  Geological  Survey  was  created  lot 
the  purpose  ot’  coordinating  and  encouraging,  by 
use  of  appropriate  means,  the  lull  development  ot 
the  stale's  natural  resources,  as  the  same  are  re- 
lated to  the  geological  processes  that  affect  realistic 
development  of  human  and  mineral  utilization  and 
conservation  practices  and  needs  of  the  state.  Die 
Survey  assists,  consults  and  advises  state  and  local 
governmental  agencies  on  geological  problems, 
promotes  economic  development  of  the  mmei.il 
resources,  collects  basic  data  on  the  mineial  ic- 
sourees.  and  prepares  and  disseminates  repot  is. 
maps  and  bulletins  thereon. 

(>.  Hie  Board  of  Land  Commissioners  is  comprised  of 
three  appointed  lull  time  members,  one  ot  whom 
must  be  a civil  engineet  Ihe  genet al  duties  of  the 
Commission  are  to  handle  all  leases,  sales,  rentals, 
etc.,  ol  state-owned  grant  lands,  including  the  min- 
erals acqttiied  with  these  lands,  and  directions  as  to 
investment  ol  school  funds.  These  duties  include 
the  selection,  location,  ptolection.  management 
and  sale  ol  all  lands  granted  to  the  state,  leasing 


lands  tor  grazing  and  agriculture.  01  other  pm-  relative  lights.  The  Commission  may  sue  or  he  sued 

poses,  and  leasing  mineral  rights  tor  exploration  in  its  administration  of  the  authorizing  act  in  an\ 

and  mining:  the  investment  ot  the  public  school  State  or  Federal  Court  m the  State  ol  Colorado 

permanent  fund  in  securities  permitted  b\  lass  and  having  jurisdiction  ol  the  parties  or  subject  matter, 

in  loans  on  ( oloiado  laim  lands  and  operating  S.  The  Division  of  Mines  is  divided  into  three  sections 

ranches:  ami.  the  disposal  ol  timber  on  state-owned  in  accordance  with  their  primary  (unctions.  The 

lands.  Bureau  of  Mines  limits  its  activities  to  the  metal 

The  Oil  and  Gas  Commission  is  composed  of  live  mining  industry,  with  the  primary  function  ol 

members  appointed  by  the  governor,  one  member  salety  education  and  inspection  ol  metal  mines 

to  be  appointed  from  each  ol  the  lour  congress-  in  the  Slate.  The  Chief  Inspector  ot  Coal  Mines 

ional  districts  and  one  to  be  appointed  from  the  coniines  his  activities  to  salety  regulations  and  m- 

slate-at-large.  I Ire  general  purpose  ol  the  Coitimis-  spection  ol  coal  mines  in  the  state.  ITie  Mining 

sum  is  to  prevent  the  waste  ol  oil  and  gas.  either  on  Industrial  Development  Board,  as  its  name  implies, 

the  surface  or  underground,  by  means  of  rules  and  is  involved  in  prospecting,  buying,  transporting, 

regulations  promulgated  by  the  Commission.  The  selling,  treating  and  reducing  metalliferous  ores,  as 

Commission  has  broad  regulatory  powers  for  the  well  as  other  technical  and  economic  conditions 

prevention  of  wastes  and  contamination  of  surface  related  to  continued  development  ot  the  mining 

and  underground  waters  and  the  protection  of  cor-  industry  ot  Colorado. 
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STATE  OF  IOWA 


STATE  LAW 
General 

A comprehensive  water  rights  law  was  enacted  by  t he 
Iowa  legislature  in  lc>57.  The  law  established  a water  use 
permit  system  administered  by  a state  agency,  the  Iowa 
Natural  Resources  Council.  With  a lew  exceptions,  all 
uses  of  water  in  amounts  m excess  of  5,000  gallons  pet 
day  are  regulated  under  the  law. 

Historically,  water  use  in  Iowa  has  been  governed  by 
rules  of  common  law  enunciated  by  the  courts.  These 
rules  have  been  supplemented  periodically  in  fragmentary 
fashion  by  legislation  designed  to  accomplish  a part icu lai 
purpose  or  phase  of  water  use.  Typically  , such  legislation 
relates  to  specific  state  departments  to  political  subdivi- 
sions of  the  state,  or  to  the  formation  and  management 
of  special  purpose  districts. 

Many  aspects  of  water  use  and  water  rights  have  not 
been  before  the  courts  for  decision  as  to  the  current  state 
of  water  use  law.  This  is  particularly  true  of  the  compre- 
hensive water  rights  law  enacted  tit  I ‘>57. 


State  Constitution 

Although  no  general  water  policy  tor  the  state  is  es- 
tablished by  the  Iowa  State  Constitution,  state  and  local 
governmental  programs  in  the  field  of  water  resources  in 
Iowa  arc  subject  to  the  usual  constitutional  restiictions 
embodied  in  the  concepts  of  due  process  of  law.  equal 
protection  and  uniform  application  of  the  laws,  and  itist 
compensation  tor  the  taking  of  private  property  lot 
public  use  (Iowa  Const.  Art.  I.  sec.  (•>.  c>.  1 <s;  Art.  III. 
sec.  30).  A ll)(),K  amendment  authorized  the  General 
Assembly  to  pass  laws  permitting  the  construction  ol 
drains  and  levees  across  the  lands  of  others,  to  vest  pro- 
per authorities  with  powet  to  construct  and  maintain 
such  drains  and  levees,  to  finance  same  bv  special  assess- 
ment ol  the  specially  benefited  property  , and  to  piovide 
lor  condemnation  of  such  lands  as  are  necessaiv  to  the 
construction  and  maintenance  thereol  (Iowa  Const  \rt 
I.  sec.  lb). 

Article  VII  of  the  Iowa  Constitution  limits  the  abtlitv 
of  the  Stale  to  contract  indebtedness.  Credit  of  the  State 
may  not  he  loaned  tvs  ot  in  aid  of  any  individual  oi  cot- 
potation  not  may  the  State  become  responsible  lot  the 


* 


«.lob l s m liabilities  theteol  unless  man  ted  in  lime  of  war. 
Hie  Suite  iii.i\  contract  debts  to  supple  casual  deficits  or 
lailuies  in  revenues  or  to  meet  expenses  not  otherwise 
provided  lot  only  loan  aggregate  maximum  ot  S25U.OOO 
All  losses  to  the  permanent.  School 01  Hnivetsily  fund  ol 
the  state  occasioned  In  the  delalcation.  mismanagement 
01  Iraud  ol  the  agents  or  otlicers  in  control  ot  the  Hind, 
shall  be  a permanent  debt  against  the  State  as  shall  debts 
contracted  to  repel  invasion,  suppress  insurrection,  or 
defend  the  State  in  vvat . 

No  otliei  debts  mar  be  contracted  In  01  on  beliall 
of  Slate  unless  authorized  In  some  law  lor  some  single 
woik  or  object,  which  law  has  been  submitted  to  and 
appioved  In  the  voters  at  a general  election.  Ihe  law 
must  piovide  lor  a direct  annual  tax  sut  fie  tent  to  pay 
interest  as  it  tails  due  and  to  discharge  the  principal  of 
such  debt  within  twenty  years. 

Statutes 

1.  General 

Significant  Iowa  statutes  relating  to  water  and 
1 elated  land  resources  including  the  following: 

The  long  standing  laws  providing  for  protec- 
tion of  public  w ater  supplies  and  review  ol  w ater 
supple  plans  by  the  Department  ol  Health: 

The  H>()5  law  creating  the  Iowa  Water  Pol- 
lution Control  Commission ; 

f ish  and  game  laws,  state  parks  and  preserve 
laws,  water  navigation  regulations  and  recrea- 
tional planning  programs  administered  by  the 
State  Conservation  Commission: 

I aws  providing  loi  basic  data  collection,  in- 
terpretation and  reporting  by  the  Iowa  Geolog- 
ical Survey . 

Ihe  m illdam  law: 

laws  creating  the  State  Soil  Conservation 
Committee  and  providing  tor  Soil  Conservation 
Districts: 

Ihe  H4<>  law  creating  the  Iowa  Natural  Re 
sources  Council.  I‘>57  amendments  incorpor- 
ating the  Iowa  Water  Rights  1 aw.  and  I'h-o 
amendments  dealing  with  comprehensive  plan- 
ning and  flood  plain  regulation: 

The  public  utility  regulation  laws,  insofar  as 
they  affect  water  service: 

The  eminent  domain  laws  insofai  as  they  ai- 
led condemnation  for  water  supplies,  sevvet 
systems,  water  powei  generation.  Hood  control 
works  and  related  water  resources  interests. 

The  authorization  for  cities  and  towns  to 
provide  water  and  sewerage  services  and  to  li 
nance  these  improvements  by  various  means, 
Ihe  authorization  tor  cities  and  towns  to 
construct,  maintain  and  operate  llood  control 


systems  and  to  finance  same  and  to  establish 
water  recreational  areas: 

Laws  authorizing  fonnauon  ol  benefited 
water  districts  and  sanitary  districts  within 
counties;  and 

Ihe  levee  and  drainage  distiicl  enabling  law 
and  other  di. image  laws 

nils  maze  id  overlapping  and  sometimes  con- 
flicting areas  of  authority  between  competing  m- 
teresls  and  purposes  presents  a real  challenge  to 
coordination  and  coopeialiort. 

\u  indication  of  the  watei  policy  ot  the  Stale 
may  be  denied  tiom  the  policy  statements  and 
assignment  of  powers  and  duties  contained  m the 
statutes. 

For  example,  the  following  declaration  ot  poli- 
cy is  contained  in  Chapter  455A.  Iowa  Code  I'hm 
(enacted  I lMl)  and  amended  l‘>57).  which  assigns 
to  the  INRC  geneial  responsibility  for  the  control, 
utilization  and  protection  of  the  watei  resources 
ot  the  state: 

"455A.2  Declaration  ol  policy.  It  is  hereby 
recognized  that  the  protection  of  life  and  pio- 
perly  from  Hoods,  the  prevention  ot  damage  to 
lands  therefrom  and  the  orderly  development, 
wise  use.  protection  and  conservation  ot  the 
water  resouices  of  the  state  by  the  considered 
and  proper  use  thereof,  is  of  paramount  impoi- 
lanee  to  the  welfare  and  piosperity  ot  the  peo- 
ple of  the  state,  and.  to  realize  these  objectives 
it  is  hereby  declaied  to  be  the  policy  ot  the 
state  to  correlate  and  vest  the  powers  ol  the 
slate  m a single  agency,  the  Iowa  natural  re- 
sources council,  with  the  duty  and  authority  to 
establish  and  enforce  an  appioprtate  com- 
prehensive state-wide  program  for  the  control, 
utilization  and  protection  ot  the  surface  and 
ground-watei  resouices  ot  the  state.  It  isheieby 
declared  that  the  general  welfuie  of  the  people 
of  the  state  of  Iowa  requires  that  the  watei  le 
sources  of  the  state  be  put  tv'  beneficial  use  to 
the  fullest  extent  of  which  they  are  capable, 
and  that  the  waste  or  unreasonable  use.  oi  nii- 
leasonahle  methods  of  use.  of  watei  be  pievent 
ed.  and  that  the  conservation  of  such  watei  be 
exeicised  with  the  new  to  the  reasonable  and 
beneficial  use  tlieteof  m the  mteiest  of  the  peo- 
ple. and  that  the  public  and  private  funds  lot 
the  promotion  and  expansion  ot  the  benelici.il 
use  of  watei  lesouices  shall  be  invested  to  the 
end  that  the  best  interests  and  wellaie  id  the 
people  are  served. 

"Watei  occurimg  in  any  basin  oi  m am 
watercourse,  oi  otliei  natural  body  ot  watei  ol 
the  state,  is  heiebv  declaied  to  be  public  waters 
and  public  wealth  of  the  people  ol  the  state  ot 
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Iowa  ;tiu!  sub|cci  in  use  m accordance  wiili  the 
provisions  of  i his  chapter.  ami  i lie  control  ami 
development  ami  use  ol  vvatci  for  all  beneficial 
purposes  shall  he  in  the  stale,  whieli.  in  the  ex- 
ercise ol  its  police  possets,  shall  lake  such  meas- 
ures as  shall  effectuate  lull  utili/alion  ami 
protection  ol  the  svater  resources  ol  the  stale  ol 
I oss  a . 

Ihe  Oil  and  Oas  Conservation  lass  enacted  in 
l'h>  ; (lossa  I asss.  oil  I,  V.  ch  s4)  contained  the 
following  police  staleinent  pertaining  to  water  re- 
sources 

'll  is  heieby  turthei  declared  that  the  ecu 
eral  welfare  ol  the  people  requires  that  the 
umlcigiouml  and  surface  svalei  ol  the  siale  be 
protected  from  pollution  and  conserved  in  the 
best  inteiests  ol  the  people  of  the  state." 

Ihe  following  staleinent  of  policy  is  contained 
in  the  lossa  Walei  Pollution  law  ( lossa  Code  I l>on. 
eh  45515)  enacted  m ll,(>5 

”45515  I Statement  of  polics.  Whereas  the 
pollution  of  the  waters  ol  this  state  constitutes 
a menace  to  public  health  and  svellaie,  cieates 
public  nuisances,  is  harmful  lo  wildlife,  fish  and 
aquatic  life,  and  impairs  domestic,  agricultural, 
industrial,  recreational  and  olhei  legitimate 
beneficial  uses  of  sealer,  and  svhereas  the  prob- 
lem of  svalei  pollution  in  this  state  is closels  re- 
lated to  the  problem  of  svater  pollution  in  ad- 
joining suites,  ii  is  herein  declared  lo  be  the 
public  polics  of  this  state  to  conserve  the  ssaters 
of  the  state  and  to  protect,  maintain  and  im- 
prove the  quality  thereof  for  public  svater  sup- 
plies. for  ihe  propagation  of  wildlife,  fish  and 
aquatic  life,  and  foi  domestic,  agricultural,  in- 
dustrial. lecreational  and  other  legitimate  (bene- 
ficial) uses:  to  provide  that  no  svaste  be  dis- 
charged into  ans  ssaters  of  the  state  without 
first  being  given  the  degree  of  treatment  neces- 
sary lo  protect  the  legitimate  (beneficial  1 uses 
of  such  ssaters:  to  provide  for  the  prevention, 
abatement  and  control  of  ness,  increasing, 
potential,  or  existing  svalei  pollution:  and  to 
co-operate  ssitlt  other  agencies  of  the  stale, 
agencies  ol  olhei  slates  and  the  federal  govern- 
ment in  carrying  out  these  objectives.” 

The  lossa  Soil  Conservation  Districts  I ass  (lossa 
Code  l')6(i.  ch.  4(i7A)  contains  the  following  de- 
claration of  policy  : 

”ll  is  hereby  declared  lo  be  the  policy  of  the 
legislature  to  provide  for  the  restoration  and 
conservation  ol  Ihe  soil  and  soil  resources  ol 
this  state  and  for  the  control  and  prevention  of 
soil  erosion  and  for  the  prevention  ol  erosion. 
Iloodsvaier.  and  sediment  damages,  and  thereby 
to  preserve  natural  resources,  control  floods. 


prevent  impairment  ot  slams  and  lescisoio 
assist  and  maintain  the  navigability  "I  iiss-is  ami 
harbois.  pieseive  ssihl  hie  protect  the  lax  bass' 
piotccl  public  lands  and  piomole  ihe  health 
safely  and  publu  wellaie  ol  the  people  ol  tins 
stale  " 

Duties  legislatively  assigned  lo  stale  agencies  in 
elude  the  following  statements  lellectmg  the  walei 
resources  policy  of  the  slate 

Slate  Conservation  ( oinmission 
Sec  in  in  I I 1 .5,  low  a ( ode  1 4 loo 

"Ii  shall  be  ihe  duly  ot  the  commission, 
undo  the  supervision  and  direction  ol  the  eve 
ciiioe  council,  to  establish,  maintain,  improve, 
and  beaut  it  y public  paths  and  preserves  upon 
the  shores  of  lakes,  streams,  or  other  w aters,  oi 
at  olhei  places  within  the  state  which  have  be- 
come histoncal  or  which  aie  ot  scientific  inter- 
est or  which  by  reason  ol  their  natural  sceim 
beauty  or  location  aie  adapted  thereloi  I he 
commission  shall  have  the  povvei  imdei  such 
supervision  and  direction,  lo  maintain,  tmpt  we 
or  beautify  slate-owned  bodies  ol  walei.  ami  lo 
provide  proper  public  access  theieto  The  com- 
mission shall  have  the  povvei  lo  provide  and 
operate  facilities  for  the  piopei  public  use  of 
the  areas  above  described." 

Stale  Conservation  ( ommtssion 
Section  107.24.  Iowa  ( ode  I'hiO 

"Specific  povvei s The  commission  Is  hereby 
authori/ed  and  empowered  to: 

"2.  \cquire  by  purchase  condemnation, 
lease,  agieenient.  gift  and  devise  lands  ot 
waters  suitable  foi  ihe  p<. i poses  herein- 
after enumerated,  and  rights -'f  way  there 
lo.  and  lo  maintain  ihe  same  foi  tin 
follow  mg  purposes,  to  vv  il 
a Public  hunting,  fishing  and  happing 
grounds  and  waters  to  provide  areas  m 
which  any  person  may  hunt.  fish,  or 
trap  in  accordance  with  the  provisions 
ol  ihe  law  and  the  regulations  ol  ihe 
commission: 

b 1- i-.lt  hatcheries,  fish  numerics.  game 
farms  and  fish.  game,  fin-bearing  am 
mal  ami  protected  bird  refuges 
"a.  I xtenvl  and  consolidate  lands  ot  waters 
suitable  for  the  above  purposes  by  ex 
change  tor  other  lands  oi  waters  and  lo 
purchase,  erect  ami  maintain  buildings 
necessary  to  the  work  ot  the  commission." 
County  Conservation  Hoaids 
Section  III  VI.  Iowa  Code  Ohio 

"The  purposes  ot  this  chaplet  are  to  create  a 
eotmlv  conservation  hoard  and  lo  aiilhon/e 
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counties  lo  acquire,  develop,  inauilam.  and 
make  available  to  the  inhabitants  ol  the  count}, 
public  pai  kv  preserves,  parkvv  ay  s.  play  grounds, 
recreational  centers,  counts  loiests.  wildiile  and 
other  coiiseivation  areas,  and  lo  promote  and 
preserve  the  health  and  general  wellare  ol  the 
people  and  to  encourage  the  oiderly  develop- 
ment and  conservation  ot  natural  resources, 
and  to  cultivate  good  citi/enship  In  providing 
adequate  programs  ol  public  recreation 
State  Department  ot  Health 
Section  135.1  I . Iowa  ( ride  19(>(s 

“Powers  and  duties.  The  commissioner  ol 
public  health  shall  be  the  head  ol  the  'Slate 
Department  ot  Health’,  which  shall 
“I.  1 xercise  general  supervision  over  the  pub- 

lic health,  promote  public  hygiene  and 
sanitation,  and.  unless  otherwise  provided, 
enforce  the  laws  relating  to  the  same. 

* Jfc  * 

"7.  Make  inspections  of  the  public  water  sup- 
plies. sewer  systems,  sewage  treatment 
plants,  and  garbage  and  refuse  disposal 
plants  throughout  the  slate,  and  direct 
the  method  ot  installation  and  operation 
of  the  same." 

2.  The  Iowa  Water  Rights  Law 

As  a result  of  widespread  drought  conditions  in 
the  early  and  mid-1950's  and  the  nationwide  atten- 
tion focused  on  water  shortages,  the  1957  Iowa 
Legislature  established  an  Iowa  water  use  permit 
system  and  assigned  its  administration  to  the  Iowa 
Natural  Resources  Council 

Tlie  law  declares  that  water  occurring  in  any 
underground  basin,  watercourse,  or  any  other  nat- 
ural body  of  water,  is  public  water  and  public 
wealth  of  the  people  of  the  state  and  is  subject  to 
use  in  accordance  with  the  principles  and  policies 
of  beneficial  use  declared  in  the  law.  With  a few 
exceptions  as  to  the  kind  and  amount  of  use  and 
the  source  of  water  (use  for  ordinary  household 
purposes,  for  poultry,  livestock,  and  domestic  ani- 
mals: certain  existing  uses:  any  beneficial  use  of 
less  than  5.000  gallons  per  day  : and  any  beneficial 
use  of  surface  How  from  border  rivers  or  use  ot 
groundwater  on  an  island  or  former  island  in  bor- 
der liver)  a permit  must  be  obtained  from  the 
State  Water  Commissioner  for  the  diversion,  stoi- 
age.  or  withdrawal  of  water  and  for  the  diversion 
of  water  or  other  material  from  the  surface  directly 
into  any  underground  watercourse  or  basin.  Public 
hearing  with  due  notice  thereof  is  required  tor  each 
initial  application  and  lor  renewals  where  problems 


ot  controversy  exist.  The  determination  ol  the 
Water  Commissioner  may  be  appealed  to  the  Re 
sources  Council  and  then  to  the  courts. 

The  "policies  and  principles  ot  beneficial  use" 
is  the  standard  for  the  determination  on  applica- 
tions for  permits.  The  law  provides  lor  the  con- 
sideration of  applications  in  the  order  received 
except  that  priority  is  to  be  afforded  as  ol  the 
actual  date  of  diversion  or  withdrawal  occurring 
prior  to  the  effective  date  of  the  law.  Use  of  the 
water  for  ordinary  household  purposes,  for  poul- 
try. livestock,  and  domestic  animals,  shall  have 
priority  over  other  uses  and  any  person  with  an 
existing  irrigation  sy  stem  in  use  prior  to  the  effec- 
tive date  ot  the  law  must  be  issued  a permit  to 
continue  unless  some  other  riparian  user  is  thereby 
damaged.  Nothing  in  the  law  shall  impair  the  vested 
rights  of  any  person.  Permits  may  not  be  granted 
which  ( 1 ) will  be  detrimental  to  the  public  intei- 
ests  or  to  the  interests  ot  property  owners  with 
prior  or  superior  rights  who  might  be  aflected. 
(7)  will  impair  the  effect  of  pollution  control  laws. 
(3)  will  impair  the  navigability  ol  any  navigable 
watercourse.  (4 1 will  adversely  affect  the  control, 
development,  protection,  allocation,  or  utilization 
of  the  water  resources  of  the  state,  or  (5)  will  ad- 
versely affect  or  interfere  with  the  state  compre- 
hensive plan  for  water  resources  or  an  approved 
local  water  resources  plan.  Permits  may  be  granted 
for  a maximum  period  ol  ten  years. 

Beneficial  use  is  defined  as  "the  application  ot 
water  to  a useful  purpose  which  inures  to  the 
benefit  of  the  water  user  and  subject  to  his  domin- 
ion and  control,  but  does  not  include  the  waste  or 
pollution  of  water." 

Waste  is  defined  as  “(a)  permitting  ground  water 
or  surface  water  to  flow,  taking  it  or  using  it  in  any 
manner  so  that  it  is  not  put  to  its  full  beneficial 
use.  (b)  transporting  ground  water  from  its  source 
to  its  place  of  use  in  such  a manner  that  there  is  an 
excessive  loss  in  transit,  (c)  permitting  or  causing 
the  pollution  of  a water  bearing  stiata  through  any 
act  which  will  cause  salt  water,  highly  mineiah/ed 
water,  or  otherwise  contaminated  watei  to entei  it" 

Under  policy  adopted  by  the  Resources  Council 
to  supplement  the  statute,  most  permits  now  aie 
granted  for  the  maximum  legal  period  of  ten  ycais. 
Withdrawals  from  surface  sources  lot  irngalion  aie 
limited  to  a maximum  period  ol  seven  years 

Permits  lot  supplemental  irrigation  ol  gcnci.il 
farm  crops  generally  authorize  withdiawals  m 
quantities  sufficient  to  apply  a maximum  ol  I' 
acre  inches  per  acre  except  in  the  diyei  western 
part  ol  the  state  where  a maximum  ol  Is.kn 
inches  pei  acie  may  be  aulhon/ed  (oealei  qu.inti 
lies  may  be  authorized  toi  litigation  purpose' 
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where  special  need  is  demonstrated  us  tor  truck 
gardens,  nurseries,  sod  farms,  etc.  Although  no 
specific  criteria  have  been  adopted  tor  other  uses, 
the  applicant  in  each  case  must  demonstrate  his 
need  tor  water  in  the  quantile  requested  and  that 
his  use  is  generally  consistent  with  standard  prac- 
tice tor  the  requested  use. 

Protected  flows  have  been  established  for  all 
Iowa  streams  at  the  regular  gaging  point  in  Iowa 
nearest  the  mouth  ot  the  stream.  Comparable 
(lows  are  determined  tor  upstream  withdrawal 
points  and  artificial  reduction  below  the  protected 
tlow  is  not  permitted.  The  protected  flow  for  each 
stream  is  based  on  information  obtained  from  con- 
tinuing studies  of  the  low  tlow  characteristics  of 
Iowa  streams  and  is  designed  to  provide  adequate 
protection  to  the  supply  of  water  for  ordinary 
household,  poultry,  livestock,  and  domestic  ani- 
mal uses,  for  fish  and  wildlife,  lor  recreational  and 
aesthetic  uses  of  the  stream,  for  pollution  cc  ! rol 
and  dilution  of  wastes,  and  for  other  uses  of  a 
public  nature. 

Under  existing  policy,  no  permit  is  required  for 
the  impoundment  of  water  in  permanent  storage 
in  amounts  not  exceeding  IX  acre-feet  except 
where  a municipal  or  industrial  water  supply  may 
be  affected  by  the  impoundment. 

Test  pumping  of  sources  of  water  to  determine 
the  adequacy  of  the  source  and  the  effects  of  the 
withdrawals  may  be  authorized  by  the  Water  Com- 
missioner (without  formal  application,  notice  and 
hearing)  with  the  concurrence  and  technical  assist- 
ance of  the  Iowa  Geological  Survey  and  other  ap- 
propriaie  agencies,  provided  such  supervision  of 
the  testing  operations  is  maintained  as  may  be 
deemed  adequate  by  the  Water  Commissioner. 

The  effect  of  the  water  use  permit  system  on 
the  riparian  rights-reasonable  use  doctrine  judicial- 
ly established  in  Iowa  has  not  been  tested  in  the 
Iowa  courts  on  any  basis,  the  constitutionality  of 


such  regulations  generally,  the  adequacy  ol  the 
particular  statute,  or  the  reasonableness  and  neces- 
sity of  a particular  administrative  act  or  ordei 

3.  Comprehensive  Planning 

Ilie  Iowa  Natural  Resources  Council  has  pri- 
mary responsibility  for  comprehensive  planning  ol 
water  resources  without,  however,  limiting  or  sup- 
planting the  responsibility  of  other  state  and  local 
agencies  and  institutions  with  regard  to  planning 
of  water- associated  projects  within  the  particular 
area  of  responsibility  of  such  agency  or  institution. 

The  State  Coordinating  Group  for  Water  and 
Related  Land  Resources  Planning  was  formed  in 
1963  on  initiation  of  the  Resources  Council.  All 
State  agencies  and  institutions  with  administrative 
responsibilities  in  area  of  water  are  represented. 
Committees  have  been  formed  and  are  at  work  on 
specific  aspects  of  a comprehensive  plan.  Various 
members  of  this  group  also  serve  on  committees 
involved  in  the  federal  planning  of  water  resources 
in  the  L pper  Mississippi  and  Missouri  River  Basins. 

4.  Flood  Plain  Regulations 

The  flood  plain  management  program  adminis- 
tered by  the  Resources  Council  is  a relatively  new 
concept  in  flood  damage  prevention.  Historically, 
man  has  tried  to  reduce  flood  damages  through  the 
exercise  of  control  over  the  river  in  time  of  flood. 
Dams  and  reservoirs,  levees,  dikes,  flood  walls,  and 
channel  improvements  have  been  constructed  at 
great  cost,  principally  by  Federal.  State  and  local 
governments.  The  steady  increase  in  flood  hazards 
and  damages  despite  the  expenditure  of  billions  of 
dollars  in  tax  funds  has  led  to  a new  approach  to 
the  reduction  of  these  hazards  and  damages,  the 
exercise  of  control  over  the  land  adjacent  to  the 
river  through  the  planned  management  and  devel- 
opment of  flood  hazard  areas. 


Table  1 - USE,  SOURCE,  AND  AMOUNT  OF  WATER  AUTHORIZED  BY 
PERMITS  IN  FORCE  JUNE  30,  19661 


Type  of  Use 

STREAMS 

WELLS2 

RESERVOIRS3 

Acre-feet 

Annually 

Number  of 
Permits 

Acre-feet 

Annually 

Number  of 
Permits 

Highway 

845 

113 

. 

industrial 

1.459.376 

100 

118.848 

267.697 

225 

Irrigation4 

23.752 

214 

49.822 

297 

4,457 

42 

Municipal 

13,615 

5 

98.719 

121 

4.988 

7 

Recreation 

3.846 

13 

3.397 

15 

1 Not  included  in  this  table  are  the  625  permits  that  have  been  granted  for  the  storage  of  64.001  acre-feet  of  water.  A water  permit 
is  required  for  the  storage  of  more  than  18  acre-feet  of  water  in  permanent  storage. 

2 Included  in  well  sources  are  13  permits  authorizing  reservoirs  as  alternate  sources,  42  permits  authorizing  streams  as  alternate 
sources,  and  6 permits  authorizing  both  reservoirs  and  streams  as  alternate  sources. 

Included  in  reservoir  sources  are  1 I 8 permits  authorizing  streams  as  alternate  sources. 

^ Streams  are  the  primary  source  of  water  to  irrigate  31,450  acres,  wells  for  47.532  acres  and  reservoirs  for  6,406  acres. 
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Regulation  of  tlood  plain  use  can  be  earned  oul 
by  a variety  ol  means  - • encroachment  lines,  zon- 
ing ordinances,  subdivision  icgulations.  and  modi 
fications  01  additions  to  building  eodev  Paik  and 
open  space  development,  evacuations,  urban  le 
newal.  flood  proofing,  tax  reduction,  and  warning 
signs  are  other  methods  which  may  be  helpful  in 
mmimi/mg  llood  damages.  particularly  in  special 
localized  areas 

Flood  plain  regulation  involves  the  establish 
mem  of  legal  tools  with  which  to  control  the  ex- 
tent and  type  of  development  which  will  be  allow- 
ed to  take  place  on  the  llood  plains.  There  are  two 
basic  objectives  of  such  regulation.  Ilie  first  is  to 
assure  the  retention  of  an  adequate  floodway  lor 
the  rivet,  tloodway  being  defined  as  the  channel 
and  those  portions  ot  the  adjoining  llood  plains 
which  are  reasonable  required  to  cam  and  dis- 
charge llood  flows  without  unduly  raising  upstream 
water  surface  elevations.  The  second  objective  of 
regulation  is  to  encourage  sound  land  use  consist- 
ent with  the  tlood  hazard  and  the  community  land 
use  needs. 

Zoning  is  the  legal  tool  used  by  cities,  towns 
and  counties  to  control  and  direct  the  use  and 
development  of  land  and  property.  The  zoning  or- 
dinance is  used  to  implement  and  enforce  the  com- 
prehensive plan  which  has  no  legal  status.  Hood 
plain  /oiling  is  not  a special  type  of  ordinance  but 
merely  another  set  of  provisions  which  can  be  in- 
corporated into  the  comprehensive  zoning  ordi- 
nance so  that  llood  damage  can  be  minimized. 

These  considerations  led  the  1 465  Iowa  Legis- 
lature to  enact  the  new  tlood  plain  regulation  Act. 
(Iowa  Code  I 460.  sec.  455A.55)  Under  the  Act. 
the  Council  may  establish  and  enforce  regulations 
for  the  orderly  development  and  wise  use  of  the 
llood  plains  of  any  river  or  stream  w ithin  the  State, 
and  alter,  change  01  revoke  the  same.  The  Council 
shall  determine  the  chaiacteristics  of  floods  which 
reasonably  may  be  expected  to  occur  and  may  by 
order  establish  encroachment  limits,  protection 
methods,  and  minimum  protection  levels  appro- 
priate to  the  Hooding  characteristics  of  the  stream 
and  to  reasonable  use  of  the  tlood  plains.  The 
Council  may  cooperate  with  and  assist  local  units 
of  government  m the  establishment  of  encroach- 
ment limits,  tlood  plain  regulations  and  zoning  or- 
dinances relating  to  llood  plain  areas  within  their 
jurisdiction. 

Hood  plain  information  studies  are  completed 
or  underway  for  several  areas  of  the  Stale.  Reports 
have  been  prepared  and  published  by  the  C.  S. 
Corps  ol  engineers  for  streams  at  Cedar  Rapids. 
Davenport  and  Ames  A study  ol  the  Iowa  River  at 
Iowa  City  was  made  by  the  Resources  Council  in 


1 460  and  legulutioiis  based  on  the  study  and  g<  \ 
ermng  use  *>!  the  tloodway  and  tlood  plains  weu 
adopted  m D>62  by  the  ( ity  as  pail  “I  Us  compre- 
hensive zoning  oidmance  (See  Plate  I.  Iowa  City 
Hood  Plain  Regulation ).  Flic  ordinance  permits 
only  open-type  uses  in  the  tloodway  area  and.  in 
those  flood  plain  aieas  not  needed  for  conveyance, 
permits  development  consistent  with  the  adjoining 
use  district  provided  the  aiea  i'  tilled  to  a specified 
elevation. 

Case  Law 

Prior  to  the  establishment  of  the  Iowa  water  use  pei- 
imt  system  in  1957.  the  water  law  ol  the  state  was  con- 
tained in  decisions  ol  the  Iowa  Supreme  Couti  The 
court  has  used  the  common  law  as  the  rule  o!  decision  m 
water  resources  cases.  Although  many  piovisions  ol  the 
water  rights  law  appear  to  have  been  dratted  to  pieserve 
the  common  law.  the  effect  of  the  water  rights  statute 
on  the  common  law  riparian  doctrine  has  not  been  (udi- 
cially  established.  Rules  ot  law  taken  fiom  leading  court 
decisions  rendered  prior  to  enactment  ot  the  watei  rights 
law  may  therefore  be  useful  m predicting  the  attitude  of 
the  Iowa  court,  particularly  in  those  areas  where  the 
statute  may  be  ambiguous  01  where  the  existence  ol  a 
‘vested  right'  to  a particular  use  is  asserted. 

Hie  doctrine  of  riparian  rights  has  always  prevailed  in 
Iowa,  attaching  to  any  natural  watercourse,  a term  which 
has  been  defined  very  broadly  by  the  Iowa  Supreme 
Court.  Where  water  naturally  and  habitually  follows  a 
certain  general  path,  w ithin  reasonable  limits  as  to  width, 
the  line  of  How  is  a natural  watercourse  (Hinkle  \ \very 
88  Iowa  47)  It  need  not  have  a definite  channel  or 
banks,  a swale  may  be  a natural  watercourse  (Hunt  \ 
Smith.  25S  Iowa  543.  28  V\\  2d  215;  Stouder  \ 
Dashner.  242  Iowa  1540.  44  N W 2d  854).  It  need  not 
be  entirely  natural  but  may  be  aided  by  the  hand  of  man. 
(Falcon  \.  Boyer.  157  Iowa  745.  142  N W.  427)  .is  by 
deepening  or  straightening  in  a swale  or  si  ream  (Logsdon 
\.  Anderson.  254  Iowa  5s5.  50  N.W  2d  787)  An  aitili- 
cial  ditch,  as  a dtamuge  ditch,  may  become  a natmal 
vvateicourse  by  lapse  of  time  ( 10  yeais)  as  between  pri- 
vate individuals  on  principles  similar  to  the  ctealion  of 
an  easement  by  prescription  (Nixon  \ Welch.  25s  Iowa 
54.  24  N.W.  2d  470)  but  such  tights  may  not  be  uiged 
against  the  public  ( Droeginiller  v . Olson.  241  Iowa45o. 
40  N.W.  2d  242). 

On  many  occasions,  the  Iow  a couit  lias  recognized  the 
right  of  a riparian  owner  to  have  the  water  m a stream 
flow  by  or  through  his  property  in  its  natmal  state  sub- 
ject only  to  the  equal  right  of  other  uparian  owneis  to 
make  reasonable  use  of  the  water  (Harp  v Iowa  Falls 
Electric  Co..  1%  Iowa  517.  |4|  \ \\  520.  Watt  \ 
Robbins.  10()  Iowa  587.  142  \ W '87.  Gibson  \ Klop 
penstein  v Fischer  \ Orton.  08  Iowa  2°.  25  N.W  lM  I 


Decorah  Woolen  Mill  Co.  \ Greer.  49  1 1 >vc ;i  490).  In  de- 
termining whetliei  a puiticulai  use  in  reasonable  the  Iowa 
court  has  enumerated  several  criteria  - what  the  use  is 
lor.  1 1 s extent,  duration,  necessity,  and  i(s  application: 
the  nature  and  si/e  ot  the  stream,  and  the  seveial  uses  to 
which  it  is  put:  the  extent  ol  the  injury  to  the  one  pro* 
pnetor.  and  ot  the  benefit  to  the  other,  climatic  condi- 
tions. the  uses  and  customs  ol  the  neighborhood:  con- 
venience in  doing  business:  and  indispensable  public  ne- 
cessity ot  cities  and  villages  for  drainage,  and  all  other 
tacts  which  may  beat  upon  the  reasonableness  of  the  use 
(Gehlen  Brothers  w Knorr.  101  Iowa  700.  70  YW.  757). 

Generally,  riparian  rights  accrue  only  to  the  smallest 
abutting  tract  held  under  one  chain  of  title  leading  to  the 
present  owner.  Ilie  Iowa  court  has  stated  that  a riparian 
owner  is  one  "whose  land  abuts  upon  a rivei"  (Peck\ 
Olsen  Construction  Co..  216  Iowa  5 DC  245  YW.  151) 
Owners  of  land  riparian  to  a navigable  or  meandered 
stream  own  only  to  the  ordinary  high  water  mark,  the 
State  retaining  title  to  the  bed  and  banks  (Shortell  \ Des 
Moines  Electric  Co..  I Kb  Iowa  4b1).  172  YW.  649).  The 
court  has  defined  the  ordinary  high  water  mark  as  the 
limit  of  the  bed  which  the  water  occupies  sufficiently 
long  and  continuously  to  wrest  it  from  vegetation  and 
destroy  its  value  for  agricultural  purposes  (Merrill  \ Bd. 
of  Super's  of  Cerro  Gordo  County  . 146  Iowa  525.  125 
YW.  222  Solomon  \ City  of  Sioux  City.  245  Iowa  655. 
51  YW.  2d  420:  Wilcox  v Pinney  . 250  Iowa  I57K.  os 
N.W.  2d  720). 

Although  the  Iowa  court  has  experienced  little  diffi- 
culty m enunciating  and  applying  the  classic  riparian 
doctrines  regarding  uses  of  water  which  do  not  diminish 
supplies  or  impair  quality  , consumptive  uses  of  water 
create  more  problems  and  doctrine  concerning  such  uses 
is  much  less  certain.  The  court  has  in  such  cases  dislin- 
quished  between  "natural"  and  "artificial"  uses. 

Natural  uses  have  been  defined  by  the  court  as  use  for 
domestic  purposes,  including  household  uses,  such  as 
cleansing  and  washing,  and  supplying  an  ordinary  num- 
ber of  horses  or  stock  with  water.  A riparian  owner  may 
take  all  of  the  water  needed  for  these  purposes  even  il 
all  of  the  water  in  the  stream  is  thereby  consumed.  All 
other  uses  of  water  are  "artificial"  and  are  always  sub- 
ordinate to  the  natural  use.  Any  riparian  owner  putting 
water  to  an  artificial  use  must  do  so  in  such  manner  as 
not  to  unreasonably  interfere  with  its  lawful  use  by 
others  above  or  below  him  on  the  same  stream.  The 
rights  of  all  proprietors  on  the  stream  to  use  water  for 
"artificial"  purposes  are  equal.  Use  of  water  for  irrigation 
has  been  described  by  the  Iowa  court  as  an  "artificial” 
use  as  has  the  distribution  and  sale  of  water  by  a munici- 
pality ( Willis  v.  City  of  Perry  . ‘>2  Iowa  29 7.  hO  N .W.  727). 

"Surface  water”  is  defined  by  the  Iowa  Supreme 
Court  as  water  of  a vagrant  or  temporary  character  aris- 
ing by  precipitation  or  snow  melt  and  not  yet  part  of  a 
stream  or  watercourse  (Hunt  v Smith  25N  Iowa  545. 


28  N \\  2d  215)  An  owner  of  land  has  an  abs  >1  iw  i ght 
to  such  water  on  his  land  and  may  use  it  as  he  wislu 
Mote  the  following  definitions  contained  in  the  1 
W a t e i Rights  l aw  ( Section  455  A.  I . lowaC  ode  |9r»0) 

"Surface  walei'  means  the  water  occumng  mi  the 
surface  ot  the  ground 

"Ground  water"  means  that  water  occurring  be- 
neath the  surface  of  the  ground 

"Diffused  waters"  means  waters  arising  by  piecipi- 
tation  and  snowmelt,  and  not  yet  a part  ot  any  water- 
course or  basin  and  shall  include  capillary  soilwaiei. 
Riparian  rights  are  appurtenant  t> » flic  land  !<•  which 
they  attach,  passing  with  the  land  from  owner  toownei 
without  specific  mention  in  the  deeds.  Such  lights  *.an  be 
condemned  and  can  be  severed  from  the  land  by  express 
convey  ance.  They  are  not  lost  by  mere  non-tisei  but  can 
be  lost  by  prescription  or  adverse  usei  (Fennema  \ 
Menninga.  25b  Iowa  545.  l‘)N  \\  2d  6X0 

In  general,  riparian  rights  attach  to  underground 
streams  which  tlow  m a well-defined  channel  capable  ot 
being  distinctly  traced  the  same  as  if  they  were  flowing 
on  the  surface  ( Willis  v City  of  Perry.  92  Iowa  297  60 
N \\  "?27 ; Burroughs  1 Saterlee.  67  |owa  on,  25  N \\ 
K0K).  Piiucipal  exceptions  to  the  suit  ace  stream  rule  arise 
due  to  the  difficulty  ot  returning,  walei  underground 
Consistent  with  generally  accepted  knowledge  and  the 
ones  regarding  such  phenomena,  howevei . gnuind  watei 
is  presumed  to  be  percolating  watei  until  n is  pitted 
that  the  water  is  flowing  m a definite  channel  (Barclay  • 
Abraham.  121  Iowa  6 I 9.  96  N \\  10X0).  Appaienily  the 
only  restriction  on  the  landowners  right  to  divert  peuo 
lating  water  is  that  he  not  waste  it  it  such  diveisinn  .u  d 
waste  injures  another  and  prevents  the  latter  i m.  de\  ■ ' 
mg  the  water  to  a beneficial  use  (DeBok\  Doak.  '' 
Iow  a 597.  176  N W.  651  . Barclay  • \braham  1211 
619.90  N.W.  lOXO.Hougan  \ Milwaukee  Si  Paul  R\ 
55  Iowa  55 X). 

One  may  not  embank  against  the  natural  il<>w  • i 

stream  when  the  effect  is  to  cast  mcieased  w ,»u  i " 

lands  of  others  to  then  substantial  injury  t \llely  \ 
Fickel.  245  Iowa  105.49  \ \\  2d  544.  l alenn  \ Boyer 
157  Iowa  745.  142  N.W  42“  Keek  \ \enghause 
Iowa  529.  105  N.W  ""5.  Downey  \ Phelps  'n|  | . 
826.  208  N.W  499) 

As  well  as  being  a criminal  offense  utuici  sia!  iic  law 
(Iowa  Code  ch.  657).  pollution  of  the  walei  of  .i  stu-am 
is  also  an  interference  with  private  npariaii  lights  action 
able  in  damages  (Vogt  \ City  of  Grinnell.  I ;;  Iowa  9 • 

I 10  N W . 605:  Ferguson  \ Firmenieli  Mfg.  Co  I u i 
576.  42  N W 44X)  and  sometimes  to  imunciiw  icliei 
(Newton  v.  City  of  Grundy  Center  246  Iowa  9 1 6.  '(» 
N W.  2d  I (O:  Spence  v McDonough.  low  a 4oO  4 

N.W.  57).  Pollution  of  peicolaimg  watei  is  an  u ' tu 
cnee  with  the  private  right  of  the  ownci  of  the  oveily  me 
land  and  is  actionable  in  a lawsuit  lor  damages  ■ in 
equity  for  injunctive  iclief  (Iverson  \ Vint.  245  low  a 


mm.ivm-  hi  mi-  vi  i n eariy  ii  1 1- 


•’>  me  watei  clei  k I he  vv  alei  judge  appoints  one  01  nuwe 


040  <4  \ \\  \l  4V>4 . Payne  v Town  of  VNayland.  1 ' I 
low  a oV>.  KN  N W 20-') 


Attorney  General's  Opinions  of  Special 
Importance 


In  a !<>h()  lelter  opinion,  the  Attorney  General  ot 
luwa  construed  that  portion  "i  the  Iowa  Water  Rights 
l aw  defining  as  nonregulated  *'  the  use  ol  water  foi 
ordinary  household  purposes,  use  ol  water  lor  poultry, 
livestock  and  domestic  animals.  to  exempt  Irorn  reg- 
ulation only  "ordinary”  use  ot  water  tor  such  purposes 
Whether  a particular  use  is  ordinary  or  extraordinary  is  a 
matter  for  determination  by  the  Iowa  Natural  Resources 

l Oil  Ik  ll 


WATER  RIGHTS 


Doctrine 


\s  in  many  the  humid  eastern  states,  there  are  two 
substantially  separate  bodies  of  the  common  law  relating 
to  water  rights  in  Iowa  the  law  pertaining  to  water 
(lowing  in  a defined  channel  (natural  watercourses)  and 
the  law  of  percolating  ground  watei  Disputes  and  prob- 
lems concerning  surface  wateis (as  defined  by  the  court) 
eeneralK  arise  between  and  affect  only  adjoining  land- 
owners Generally  the  ripatiaii  owner  along  a stream  has 
a right  to  “reasonable  use”  of  the  water  ot  a surface 
stream  which  llows  past  or  across  his  land  and  to  under- 
ground water  in  a defined  channel.  Die  landow  ner  may 
use  percolating  water  as  he  wishes  it  his  use  does  not 
constitute  waste  which  injures  another  in  his  use  tor 
beneficial  purposes. 

\>  stated  m a preceding  section,  the  Iowa  water  rights 
law  purports  to  make  substantially  all  uses  ot  water  m 
the  state  subject  to  administrative  regulation  whether  the 
source  he  surface  or  underground. 


Natural  Watercourses 


In  Willis  v City  of  Perry.  c>2  Iowa  2l)7.  bO  N A\  2" 

( l<v>4>  the  Iowa  Court  enunciated  the  broad  principles 
of  Iowa  water  rights  und  he  common  law  A riparian 
owner  (one  whose  land  abuts  the  stream)  may  use  as 
much  ol  the  water  in  a natural  watercourse  as  is  needed 
for  “natural”  uses  (use  for  domestic  purposes,  including 
household  uses,  such  as  cleansing  and  washing,  and  sup- 
pl\mg  an  ordinary  number  ot  horses  or  stock  with  water ) 
even  to  using  the  entire  How.  All  other  usesol  water  are 
“artificial”  and  are  always  subordinate  to  natural  uses 
Water  may  be  used  for  “artificial”  purposes  provided 
such  use  does  not  unreasonably  affect  the  lights  ol  othei 
riparian  proprietors  l se  ol  water  lot  irrigation  and  the 


2(t 


distribution  and  sale  ot  water  by  a municipality  ate 
“artificial”  uses  mdei  Iowa  decisions  in  determining 
whether  a particular  use  is  reasonable,  the  Iowa  l «>mt 
had  enumerated  seveial  criteria  what  the  use  is  toi.  its 
extent,  dilution,  necessity  . and  it'  application,  the  nature 
and  size  ot  the  stream,  and  the  several  use  >o  which  it  is 
put.  the  extent  ot  the  injury  to  one  propi  .t-u.  and  ol 
benefit  to  the  other,  climatic  conditions,  the  uses  and 
customs  ot  the  neighborhood,  cimvenience  m doing  busi- 
ness. the  indispensable  public  necessity  u|  cities  and 
Milages  tor  drainage;  and  all  othei  tacts  which  m.i.  beat 
upon  the  leasonableness  ot  the  use 


Ground  Water 


I he  Iowa  ( ourt  has  held  that  i iparian  i ights  attach  to 
underground  xtteams  which  flow  m well-defined  channels 
capable  of  being  distinctly  traced  in  the  same  maimer  as 
surface  watercourses,  with  necessary  exceptions  due  to 
the  d 1 1 tic ul t x ol  reluming  water  undeignmnd  l nder 
ground  water  is  presumed  to  be  percolating  watei  until  it 
is  proved  that  the  water  is  flowing  in  a definite  channel 
Cpparentty  the  only  judicially  imposed  restriction  on  the 
landowners  right  to  use  percolating  water  is  that  he  not 
waste  it  if  such  diversion  and  waste  injures  another  and 
prevents  the  latter  from  devoting  the  water  to  a benefi- 
cial use. 


Access  to  Lakes  and  Streams 


Private  owners  of  land  along  navigable  streams  own 
only  to  the  ordinaiy  high  watei  mark,  the  State  ictuinmg 
title  to  the  bed  and  hanks.  The  Court  lias  defined  the 
ordinary  high  water  mutk  as  the  limit  ot  the  bed  which 
the  water  occupies  sufficiently  long  and  continuously  tv' 
wrest  it  from  vegetation  and  destioy  its  value  toi  agii 
cultural  purposes  lire  Iowa  Court  held  that,  lot  the  pur 
pose  of  fixing  title  tv'  stream  beds  and  banks,  streams  ot 
portions  thereof  meandered  m the  original  government 
survey  aie  navigable  streams  The  owner  id* land  fronting 
on  a navigable  stream  or  lake  lias  a right  ot  a>  cess  tv'  the 
navigable  part  ol  the  stream  oi  lake  from  the  It  out  ot  Ins 
land  subject  tv'  the  paramount  light  ol  the  state  tv' con- 
struct or  to  authorize  the  construction  of  improvements 
in  aid  of  navigation  (Peck  i Olson  Construction  Co 
2 It'  Iowa  5 1°.  24^  VV\  141)  I ho  geneial  public  lias  no 
right  tv'  cross  private  propei ty  in  getting  to  a navigable 
stream  or  lake 


Diversion  Between  Basins 


No  rule  lias  been  enunciated  by  the  Iowa  ( ourt  io 
garding  the  diveision  of  water  out  ot  the  basin  in  which 
n occui s logically,  the  diversion  ot  watei  to  another 


A 


basin  might  be  considered  an  *"ar t ilicial"  live,  permissible 
to  the  ex  tent  that  il  does  not  unreasonably  affect  the 
lights  ot  riparian  owneis  hut  ilus  has  not  been  bet'ore  the 
Iowa  (’our i 

Eminent  Domain 

State  powers  ot  eminent  domain  are  set  forth  in  the 
Iowa  ( onsiitunon,  Article  I . Section  18.  as  follows 

“Private  pioporty  shall  not  be  taken  tor  publie  use 
without  |iist  compensation  first  being  made,  or  se- 
emed to  be  made  to  the  owner  thereof',  as  soon  as 
the  damages  shall  be  assessed  by  a liny . who  shall  not 
take  into  consideration  any  advantages  that  may  re- 
sult to  said  owner  on  account  ot  the  improvement  tor 
which  it  is  taken  ” 

\mendment  ot  HH)s 

“Hie  general  assembly,  however,  may  pass  laws 
permitting  the  owneis  ot  lands  to  construct  drains, 
ditches,  and  levees  tor  agricultural,  sanitary  or  mining 
purposes  across  the  lands  ot  others,  and  provide  tor 
the  orgam/ation  ot  drainage  districts,  vest  the  proper 
authorities  with  power  to  construct  and  maintain 
levees,  drams  and  ditches  and  to  keep  in  repair  all 
drains,  ditches,  and  levees  heretofore  constructed 
under  the  laws  ot  the  state,  by  special  assessments 
upon  the  proper!)  benefited  thereby  The  General 
Assembly  may  provide  by  law  toi  the  condemnation 
ot  such  real  estate  as  shall  be  necessary  for  the  con- 
struction and  maintenance  ot  such  drains,  ditches  and 
levees,  and  prescribe  the  method  of  making  such 
condemnation." 

The  procedure  tv*  be  followed  in  exercising  the  powci 
ot  eminent  domain  is  set  forth  in  detail  in  Chapter  A~2. 
low  a Code  I 

I he  broad  powers  ot  the  State  tv*  acquire  property 
through  condemnation  for  purposes  of  water  manage- 
ment and  development  of  related  land  resources  have 
been  delegated  by  statute  tv*  various  districts  and  gov 
eri. mental  units  with  limitations  peculiar  tv*  each  These 
include  cities  and  towns,  townships,  counties,  levee  and 
drainage  districts,  subdistricts  of  soil  conservation  dis- 
tricts. water  districts,  sanitary  districts,  vvatei  iecieation.il 
areas  and  the  various  state  agencies  concerned  with  water 
and  related  land  resources. 

REGULATORY  AUTHORITY 
Permits  or  Approvals  Required 
1 For  Drilling  or  Abandoning  Wells 

There  present!)  is  no  general  state  regulation  ol 
the  drilling  or  abandoning  ol  watei  wells  m the 
state.  The  water  rights  law  pm  pol  ls  only  lo  regu- 
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late  withdrawals  "I  vvatei.  I he  constiuclion  and 
operation  ol  wells  set  vine  as  public  water  supplies 
is  legulated  by  the  Slate  Uepai tment  <*t  Health  and 
all  phases  ol  drilling,  operating  and  abandoning  ml 
and  gas  wells  are  closet)  regulated  under  the  provi- 
sions ot  the  oil  and  gas  conservation  law  enacted  in 
l%.>  and  administered  by  the  Iowa  Natural  Re- 
sources ( ouncil  through  the  office  v*t  the  State 
Geologist 

The  Iowa  Geological  Survey  maintains  an  exten- 
sive tile  ol  well  logs  obtained  primarily  through  the 
voluntary  cooperation  o!  water  well  drillers  over 
the  state. 

2.  For  Impoundments 

Appioval  o!  the  Iowa  Natural  Resources  Coun- 
cil is  required  for  the  construction,  operation  and 
maintenance  of  any  dam  01  like  structure  All  ap- 
plicants must  submit  verified  written  applications, 
plans  and  specifications  and  othei  such  informa- 
tion as  may  be  required  to  the  Resources  ( mincil 
for  review  before  an  approval  order  is  issued  Such 
orders  are  subject  to  standard  conditions  requiting 
completion  with  a specified  period  of  rime  - noi* 
mally  three  years  - and  making  the  applicant  re- 
sponsible for  acquiring  all  !:»»  Is.  easements  and 
lights  of  way  required  for  the  project. 

Unless  special  problems  exist,  approval  of  the 
Resources  Council  is  not  required  under  existing 
policy  toi  structures  which  impound  less  than  25 
acre-feet  of  water  in  both  temporary  and  perma- 
nent storage. 

In  addition  to  Resources  ('ouncil  approval  m 
plans  for  the  impounding  structure,  a permit  must 
be  obtained  from  the  Stale  Water  Commissionci 
for  the  permanent  storage  ot  vvatei  thereby  effect- 
ed. I nder  existing  policy . no  permit  is  required  toi 
the  permanent  storage  of  not  more  than  Is  acie- 
feet  of  water. 

3.  For  Channel  Encroachments 

Appioval  of  the  Iowa  Natural  Resouices  ( oun- 
cil is  required  to  construct,  operate  ot  maintain 
any  structure,  dam.  obstruction,  deposit  ot  excava- 
tion in  or  on  the  floodvvay  oi  tlood  plains  ol  any 
river  or  stream  m the  state  An  application,  plans 
and  specifications  and  othei  such  information  as 
may  be  required  must  be  submitted  tv'  the  Re- 
sources Council  foi  review  and  appioval  ptioi  to 
undertaking  construction  ol  any  Mich  project  The 
statute  is  all-inclusive,  applying  tv*  anv  “person” 
under  taking  such  construction  whethei  natural  pet 
son.  linn,  partnership,  association,  corporation, 
state  ot  Iowa  oi  agency  tbeieot.  municipal  corpo- 
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ration,  political  subdivision  ol  tile  Stale  ot  Iowa, 
dunnage  district,  levee  distnet.  ptthlic  hods  of 
other  legal  emits  l nder  existing  police . no  review 
is  required  tor  some  classes  ot  piojects  on  minor 
streams  and  submission  ot  an  application  and  plans 
lor  formal  review  and  approval  may  be  waived  by 
the  Director  ot  the  Resources  ( otinci!  with  regaul 
to  minor  projects  on  largei  streams,  \pphcation  ot 
these  administrative  limits  is  lulls  described  in  a 
Procedural  Ci tilde  published  by  the  Iowa  Natural 
Resources  Council. 

l or  information  regarding  unauthorized  proj- 
ects. the  Council  relies  generally  on  complaints  ol 
affected  persons.  Compliance  w ith  the  law  general- 
ly is  obtained  through  discussion  and  persuasion 
but  the  Council  also  may  invoke  its  powers  ot  in- 
junclion  and  condemnation.  Most  complaints  arc 
made  with  regard  to  unauthorized  tilling  and  levee 
construction. 

Municipalities,  counties,  townships  and  certain 
special-purpose  districts  also  have  some  powers 
to  prevent  01  remove  channel  encroachments  or 
obstructions. 

4.  Development  in  Flood  Plains  (Zoning) 

Municipalities  and  counties  in  Iowa  now  have 
specific  statutory  authority  to  zone  with  respect  to 
ITood  liazaid.  I food  plain  ordinances  inopmcii  by 
local  governing  bodies  must  be  approved  by  the 
Iowa  Natural  Resources  Council  prior  to  adoption. 
Retaliations  controlling  Hood  plain  developments 
also  may  be  established  by  order  of  the  Resources 
Council  independently  of  any  action  by  local  gov- 
erning bodies.  I he  Resources  Council  may  cooper- 
ate with  and  assist  local  units  of  government  in  the 
establishment  of  encroachment  limits.  Hood  plain 
regulations  and  zoning  ordinances.  It  is  anticipated 
that  all  or  nearly  all  flood  plain  regulations  will  re- 
sult from  cooperative  efforts  and  action  by  the 
local  communities  and  the  Resources  Council. 

A study  of  the  Iowa  River  and  local  tributaries 
at  Iowa  Cits  was  made  by  the  Resources  Council  in 
1 0(,()  and  regulations  based  thereon  were  adopted 
by  the  C ity  in  I'fbd  as  part  ol  its  comprehensive 
zoning  ordinance.  The  ordinance  permits  only 
open-type  uses  in  the  channel  and  overbank  areas 
needed  for  conveyance  ol  a Hood  ol  selected  mag- 
nitude and.  in  those  flood  plain  areas  not  needed 
for  conveyance,  permits  development  consistent 
with  the  adioimng  use  district  provided  the  aiea  is 
filled  to  a specified  elevation  corresponding  to  the 
water  surface  elevation  ol  the  design  flood. 

I lood  plain  information  studies  are  completed 
or  underway  lot  several  other  areas  ol  the  stale 
and  it  is  anticipated  that  additional  flood  plain 


zoning  ordinances  will  be  appioved  and  adopted  a- 
the  technical  ba-es  therefor  become  available 

5.  Discharge  of  Wastes 

|he  Iowa  Water  I’ollum  . I oniioi  ( omnn  si. 
was  created  in  l%5  with  the  power  and  duty  to 
supervise  administration  and  enforcement  ot  all 
laws  relating  to  water  pollution,  to  develop  coin- 
prchei  sive  plans  and  programs  lor  the  prevention, 
control  and  abatement  ot  new.  increasing,  poten- 
tial. or  existing  pollution  ol  waters  ol  the  state,  to 
cause  investigations  to  be  conducted  rcgaiding  al- 
leged pollution;  to  adopt,  modify  ot  repeal  reason- 
able  quality  standards  lor  waters  ol  the  state,  to 
require  the  submission  ot  plans  and  specifications 
toi  disposal  s\ stems;  and  to  direct  the  State  De- 
partment of  Health  to  issue,  revoke,  modify,  or 
deny  permits  tor  the  discharge  ol  sewage,  indus- 
trial waste  or  other  wastes  or  for  the  installation  oi 
opeiation  of  disposal  systems  or  paits  thereol. 
Sv stems  that  receive  only  domestic  oi  sanilaiy 
sevvaae  from  a building  occupied  by  fifteen  persons 
or  less  are  not  regulated  under  this  permit  system 

The  Commission  has  thus  succeeded  to  the 
duties  formerly  assigned  to  the  Health  Department 
under  the  Stream  and  Lake  Pollution  division  ot 
Code  Chaptei  135  and  has  been  delegated  much 
broader  jurisdiction  and  authority  . Activities  ol 
the  new  Commission  and  the  Health  Department  m 
the  area  of  water  pollution  will  have  to  be  closely 
coordinated  since  the  Commission  will  function  as 
a poliev  making  body  with  all  lield  work  conducted 
bv  personnel  of  the  Health  Department.  This  ope i- 
ating  relationship  is  provided  for  in  the  statutes 
and  in  appropriations  to  the  two  agencies  I he 
Division  of  Water  Pollution  Control  within  the 
Department  ol  Health  provides  the  services  ol 
Technical  Secretary  to  the  Iowa  Waiei  Pollution 
Control  Commission  and  conducts  investigations 
and  studies  undei  the  Uutei  Pollution  (otitrol 
Law. 

The  Commission  formulated  proposed  waiei 
qualitv  criteria  and  held  public  hearings  thereon  in 
November  - Decembei . |0w<  I lie  ciiteiia  were 
modified  somewhat  and  adopted  in  I ebruaiy  . Il|<'~ 
by  the  Commission  with  the  concuirence  ol  the 
Natural  Resoutces  ( ouncil  I he  criteria  geneially 
follow  the  format  ol  the  Ohio  Rivet  Sanitation 
Commission  regulations  with  some  adaptation  to 
Iowa  conditions  Ihe  criteria  adopted,  transcripts 
ol  the  public  hearings  thereon,  and  the  implemen- 
tation plan  will  be  loivvarded  to  the  I ederal  W.ilei 
Pollution  Control  Administration  foi  review  turn 
quired  by  the  federal  Waiei  Duality  Act  ol  I'b.' 

Ihe  ( oiii  mission  is  ,.  on  tinning  its  si  i idles  , a the 


quality  a itci  1:1.  parliculutly  in  llic  aiea  ol  agricul- 
tural pollution  and  its  investigations  ol  specific  in- 
stances ol  water  pollution. 


6.  Construction  of  Public  Water  Supply  Facilities 

1 lie  State  Department  ol  Health  is  charged  with 
the  duty  to  ",  . . make  inspections  of  the  public 
water  supplies  . . . and  direct  the  method  ol  instal- 
lation and  operation  ol  the  same.” 


The  Department  reviews  plans  lor  anv  publi 
water  supply  or  quasi-public  surface  watei  supply 
and  specilic  rules  have  been  adopted  with  iceatd 
to  quasi-public  ground  water  supplies  \ public 
water  supply  is  defined  as  any  watei  supply  servine 
a niunicipality  or  water  distuel.  whethei  publicly 
01  privately  owned.  Quasi-public  watei  supplies  m 
elude  all  water  supplies  not  coining  undei  the  de 
t i i n t ion  ol  public  water  supplies  which  are  used  hu 
drinking,  culinary,  and  ahlutionaiy  purpose'-  by 


Figure  III.  Zoning  Ordinance  for  Iowa  City 
Adopted  July  26.  1962 

AKTIt'Ll  VI.  V alley  Channel  and  Valley  Plain  Zone  Use  Regulations 


Section  I Premises  in  the  Valley  Channel  Zone  shall 
not  he  filled  with  any  material  not  shall  any  structure  be 
built  that  will  cause  an  obstruction  to  the  conveyance  of 
a How  ol  25.000  els  in  the  Iowa  River  measured  at  the 
Iowa  City  Gaging  Station. 

Section  2.  Premises  in  the  Valley  Channel  Zone  shall 
be  used  for  the  following  purposes  only 

1.  Farms,  truck  gardens  and  nurseries,  provided  that 
no  farm  shall  be  operated  publicly  or  privately  for  the 
feeding  or  disposal  of  garbage,  rubbish,  or  offal. 

2.  Parks,  playgrounds,  golf  courses,  and  commercial 
or  private  recreational  areas. 

.'.  Preserve's  and  reservations. 

4.  Other  similar  open  uses. 

Section  5 The  Valley  Plain  Zone  shall  include  prem- 
ises which  are  subject  to  inundation  at  or  below  an  eleva- 
tion for  a particular  area  as  shown  on  the  zoning  map  of 
Iowa  City.  Iowa,  said  inundation  being  due  lira  How  ol 
25.000  cl's  m the  Iowa  River  measured  at  the  Iowa  City 
Gaging  Station. 

Section  4 Premises  in  the  Valley  Plain  Zone  shall  he 
used  for  the  following  purposes  only . 


1.  For  the  uses  and  purposes  set  forth  in  Article  VI 
Section  2. 

2.  Premises  in  the  Valley  Plain  Zone  also  may  be 
used  tor  the  purposes  specified  tor  the  residential,  com- 
mercial, or  industrial  district  in  the  particular  zone 

3.  The  uses  permitted  in  Section  4,  subsection  2 of 
this  article  are  subject  to  the  following: 

a.  No  building  ot  structure  oi  any  portion  thereof 
shall  be  erected  unless  the  finished  surface  ol  the  ground 
is  higher  than,  or  is  raised  by  filling,  to  the  elevation 
shown  for  the  particular  area  on  the  zoning  map 

b.  No  first  floot  ot  a basement  floor,  not  a eellai 
floor  or  any  dwelling  or  other  building  shall  be  con- 
structed at  an  elevation  lower  than  the  elevation  shown 
for  the  particular  area  on  the  zoning  map. 

Section  5.  All  regulations  of  the  ordinance  as  icgatds 
performance  standards,  additional  use  regulations,  height, 
yard.  area,  oft' street  parking,  accessory  use  and  fence 
regulations,  shall  apply  to  the  particular  zone  ol  the 
Valley  Plain  Zone  as  they  are  identified  in  Section  4.  sub- 
section 2 of  this  Article 


I ig.  I.l  loud-plain  zoning  permits  use  of  areas  along 
the  Iowa  River.  Truck  gardening,  play  grounds  and  lire 
like  are  permitted  in  tile  Valley  Channel  t VC  I area  but 
no  structures.  Structures  are  permitted  in  the  Valley 
Plain  (VP)  area  but  no  basements  or  floors  lower  than 
the  elevations  shown.  Normal  low-water  pool,  formed 
In  a dam  at  the  Iowa  Institute  ol  Hydraulic  Research, 
is  at  I I.  6s7.  Rl  \ denotes  singtc-lanut)  homes.  Rc  V 
multiple  housing,  lire  “ V*  refers  to  lot  si/c. 


Table  2 IOWA  STATUTE  REFERENCES 
ON  WATER 

(References  arc  l< » Iowa  ( rule  I 966  | 


poisons  uthei  lluin  iho  uwnet  or  lessee  ot  properly 
upon  which  sueh  watei  supple  is  located  Public 
vs j lei  supplies  .ue  inspected  routinely  .iikI  samples 
are  taken  and  anuly/cd 

WATER  QUALITY 

Hie  lou.i  Watei  l*> >llnt i. >n  (onirol  < oumiissi.m  vv.o 
orealed  in  Il>b5  with  the  duty  and  aolhoiity  to  control, 
prevent  and  abate  the  pollution  ol  the  waters  ot  iho 
slate  The  ( omini-stori  thus  succeeded  to  duties  and 
autliontv  previously  gcnct.tlly  assigned  to  the  Depart- 
ment ot  Health  and  was  delegated  much  broader  author 
1 1 v . including  specific  authority  to  adopt,  modify  or 
repeal  reasonable  watei  quality  standards  Hie  Health 
Department  serves  as  the  admmtstialive  and  technical 
arm  ot  the  new  Commission 

1 Waste  Treatment 

\ permit  must  be  obtained  from  the  Depart- 
ment ol  Health  (as  required  by  the  Pollution  < on- 
trol  Commission)  lot  the  disposal  ol  all  sewage. 
industn.il  waste,  or  othei  wastes  which  ate  or  may 
be  dischaieed  into  the  wateis  ol  the  state  Spec  ill 
calls  exempted  irom  this  requirement  ate  disposal 
systems  that  receive  only  domestic  or  samtaiv  sew- 
age from  a building  housing  or  occupied  by  lil'tecn 
persons  or  less. 

2,  Flow  Regulation 

The  Iowa  Natural  Resources  Council  has  general 
statutory  power  to  regulate  dams  and  the  opera- 
tion thereof  vvnli  respect  to  flood  flows  and  low 
(lows  Operation  ot  llood  gates,  installation  and  re- 
mnvjl  of  dashboards,  and  operational  releases  are 
regulated  by  conditions  imposed  in  the  Council 
Ordet  approving  construction  plans  jnd  or  in  the 
water  permit  granted  for  the  storage  ot  watei 

STATE  ADMINISTRATIVE  STRUCTURE 

Interstate  Agencies 

There  are  no  interstate  coni  pacts  known  to  be  in  el- 
fecl  m Iowa  other  than  compacts  relating  to  boundaries. 

State  Departments  and  Agencies 

Slate  departments  directly  concerned  with  the  admin- 
istration ol  a statute  or  statutes  pertaining  to  watei  and 
related  land  tesotnees  are  the  Iowa  ( •colovMc.il  Ntiivcy 
Stale  < onscivation  < ommissioti.  State  Soil  ( onservatton 


< liapter 

( li  apter 

1 if  le 

Number 

\ ’ ■ . i i • si . i i • 

266 

Viniculture.  Department  ot 

15V 

I Hies  ami  1 ow  ns.  ( teller al  Powc i' 

368 

( oimiHive  ( umiiusMon  1 *wa  State 

4r4 
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1 II  A 

( onservatton  ( ommission.  State 

1(17 
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Of 

Drainage  Improvements.  Individual 
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1 lood  Plain  R eulatnms 
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455  \ 

Plain  Development 
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Health.  Stats  Department  ol 
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1 evee  and  Drainage  Distiuts 

455 

Milldams  and  Raees 

469 
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455  \ 

NuisatK  es 
Parks 

657 

County 

ill. Ill  \ 

Municipal 

1 1 I.36S.370 

State- 

111 

Park  ( ommisvimis.  Municipal 

370 

Regents.  Stats  Hoard  ot 

262 

l Diversity  ol  Iowa 

263 

li*vv  a State  l niv  ersity 

266 

Retuse  in  lake  »»r  stream,  deposit  ptohibttcd 

732 

River  trout  Improvement  ( ommissions 

'72 

Sanitary  Distric  ts  <(  -tunty  i 

35  K 

Sew  ei  S\  sic  ms  i M nnieipal » 
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S.<il  ( onse-rvation  Committee  State- 

46“  \ 

Soil  ( onservatton  Distriv.  ts 
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467  \ 

Districts 

467( 

Water  Districts  <(  ounty  ) 
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Water  Pollution  ( ontrol  Commission.  Iitwa 
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County 

357 
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397.39H.39s  \ 
399.420 

(ounty 

35  8 A 
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Committee.  State  Department  ot  Health,  the  no-.  I.  vva 
Watei  Pollution  C ontiol  ( onumssioii  and  tin  lovv.i  \ ■ 
ural  Resources  C onnell  I ess  dueetly  coiiceined  an  the 
( ommeiee  Commission.  the  Highway  Commission,  tin 
Department  ol  \gt ic ult me  and  the  Development  C m 
mission.  The  two  state  univetsities  ate  also  concerned 
with  water  tesoiiiees.  Iowa  State  I’ntveiMty  through  the 
I tigmeetliig  and  \grtcullutal  I spetimetil  Station  and 
the  Coopeiative  I Metision  Service,  the  I mveisitv  a 
Iowa  through  its  \grieultutal  I aw  ( enlei  and  both  in-n 
tut  ions  through  theii  gettetal  teseateh  functions  am!  llui 
cooperative  administiation  ot  the  Iowa  State  Watei  R. 
sources  Reseat  eh  Institute  tomulcd  and  landed  do  .eh 


[lie  ledeial  Water  Resources  Reseatch  Act  Both  univei- 
sines  are  also  represented  on  the  Slate  t ootdinating 
Group  loi  Wale i and  Related  land  Resontees  I’lanniug 
I urlliet  details  regarding  the  speed le  tunetions  ot  eaeh 
department  in  the  area  ol  water  and  telaieu  land  ic- 
sources  are  set  otit  below. 


1.  Natural  Resources  Council 

\uthority—  Declaring  it  to  he  the  police  ol  the 
State  to  correlate  and  vest  in  a single  agenev  the 
powers  ol  the  State  with  regard  to  flood  control 
and  the  orderly  development,  wise  use.  protection 
and  conservation  ol  the  water  resources  ol  the 
Stale,  the  1 1>4‘*  Iowa  I egislature  created  the  Nalu- 
1.1I  Resources  Council  with  the  duty  and  authority 
to  establish  and  enforce  an  appropriate  comprehen- 
sive state-wide  plan  for  the  control,  utilization, 
and  protection  ot  the  surface  and  ground  watei 
resources  of  the  Slate  \ water  use  permit  system 
was  established  by  the  legislature  in  Il,s7  and  ad- 
ministration lliereot  was  assigned  to  the  Council 
An  i'll  and  gas  conservation  law  also  designed  to 
conserve  and  protect  the  State's  water  resouices 
was  enacted  In  the  I *■>(>.>  legislature  with  adminis- 
tration thereof  by  the  Council  through  the  oil  ice 
of  the  State  Geologist.  The  lord  legislator  clari- 
fied ceitain  compiehensive  planning  t unctions  ol 
the  Council  and  enacted  a Hood  plain  regulation 
Act  authorizing  the  Council  to  establish  and  en- 
force regulations  for  the  orderly  development  and 
wise  use  of  the  flood  plains  ol  any  river  or  stream 
within  the  Stale. 

Organization-  Hie  nine  members  ol  the  Council 
are  appointed  by  the  Governor  with  the  consent  ol 
the  Senate  and  serve  sivyear  oveilapping  terms  on 
a part-time  per  diem  basis.  Ihe  statute  specifically 
provides  lot  selection  ol  ( oimcil  members  Irom 
. the  state  at  large  solely  with  regard  to  their 
qualifications  and  I i t ness  to  discharge  the  duties  ol 
office  without  regard  to  then  political  affiliation." 

The  Council  appoints  a director  to  serve  as  exe- 
cutive officer  having  charge  ol  the  work  ol  the 
Council  subject  to  its  orders  and  direction.  The 
Council  also  appoints  a water  commissioner  and 
deputies  to  administer  the  water  permit  system. 
Die  director  and  water  commisstoneis  must  be 
qualified  by  darning  and  experience  and  serve  at 
the  pleasure  ot  the  Council.  Die  dilector,  with  the 
approval  of  the  Council,  employs  such  technical, 
clerical,  stenographic  and  olhet  employees  as  ate 
required 


26 


oi  on  the  tlood  plains  01  tloodway  s ot  livers  01 
siieams  within  the  Slate  including  construction  ol 
mill  dams  and  races  and  annual  inspection  and  It 
censing  theieol.  teviews  and  make'  otticial  com 
incuts  on  I ederal  water  resouices  pioieclsallecting 
the  Stale,  admmislei'  the  water  use  permit  system 
and  ihe  oil  and  gas  consetvalion  Act.  and  toium- 
lales  Hood  plain  management  piogiams  and  a com 
prehen sive  stale-wide  watei  lesomces  plan 

In  addition,  the  Directoi  ot  the  Resouices 
Council  is  involved  in  a numbei  ol  watei  i elated 
activities,  including  serving  as  an  ex  otlicio  member 
ol  the  Iowa  Watei  Pollution  Control  Commission, 
serving  as  chairman  ol  the  State  ( oordmatmg 
Gtoup  Uu  Watei  and  Related  I and  Resouices  Plan- 
lime  seivine  on  the  Wateished  -Advisoty  ( ouncil. 
assisting  in  state  cooidmattoii  with  ihe  Tedet.il 
Office  ol  I meigency  Planning  with  tegatd  to  tlood 
and  otltet  disaster,  and  serving  on  the  State  Vilti 
1.1I  Beauty  Committee 

2 State  Conservation  Commission 

Xuthority-  In  addition  to  its  duties  with  legard  to 
fish  and  wildlife,  the  Commission  has  jurisdiction 
over  the  bed  and  banks  of  meandeied  streams,  ad- 
ministers statutes  and  programs  relating  to  stale 
waters,  state  paiks  and  forests  and  forestry  pre- 
serves. stream  and  lake  access  areas,  state-owned 
aittfici.il  lakes  and  naluial  lakes,  watei  navigation 
regulations,  and  has  primary  responsibility  lot  foi- 
mulalmg  and  implementing  state  plans  lot  lecrea 
tional  developments,  including  the  supervision  ol 
Countv  Conservation  Boards  and  Watei  Rectealum 
Areas 

Organization-  The  commission  consists  ot 
seven  citizens  of  the  state  who  ate  interested  in 
and  have  substantial  knowledge  of  the  subjects, 
under  its  jurisdiction.  The  members  are  appointed 
In  the  Governor  with  the  approval  ol  the  Senate 
to  six-ve.u  overlapping  terms  and  serve  on  a pail- 
tune  pei  diem  basis  Not  mote  than  tom  ot  the 
members  shall,  when  appointed,  be  ot  the  same 
political  pat ly 

The  Commission  appoints  a director  who  is  ad- 
ministrative head  ol  the  department,  serving  at  the 
pleasure  ol  the  Commission  The  department  tunc 
t ion s ilnough  three  divisions,  fish  and  game,  lands 
and  vvuiets.  and  adnunistiation.  each  headed  In  a 
div  ision  duel  responsible  to  the  director 

Programs  and  Xctivitics  Ihe  Commission  admin- 
isters ‘HI  state  j'.nks  and  preserves  totaling  muie 
than  .'0.000  acies.  20l>  fish  and  wildlife  areas  total- 
ing more  than  ^s  000  acies.  7 state  torest  ateas 


Programs  anti  t ctivitii  s I he  Council  reviews  ap- 
plications. plans,  and  specifications  lot  piojecls  in 


and  I forest  nursery  totaling  more  than  20.000 
acres:  72  natural  lakes  and  24  artificial  lakes  total- 
ing 40. .'Mi  acres.  O()0  miles  of  inland  meandered 
streams  and  000  miles  of  boundary  streams;  nine 
tisli  hatcheries,  and  a wildlife  exhibit  area  The 
Commission  reviews  plans  tot  Water  Recreational 
Areas,  supervises  activities  ol  Counts  Conservation 
Boards,  formulates  comprehensive  plans  and  is  au- 
thorized to  accept  funds  from  and  cooperate  with 
agencies  of  the  I ederal  Government  for  recreation- 
al purposes. 

3.  State  Department  of  Health 

Authority-  I’nder  Iowa  law.  the  Department  of 
Health  makes  inspections  of  public  water  supplies, 
sewer  systems,  sewage  treatment  plants,  and  gar- 
bage and  refuse  disposal  plants  throughout  the 
state  and  directs  the  method  of  installation  and 
operation  thereof,  administers  the  new  state  law 
requiring  certification  of  operators  of  water  and 
sewage  treatment  plants;  and  serves  as  the  techni- 
cal arm  implementing  orders  and  programs  of  the 
Water  Pollution  Control  Commission 

Organization—  Functions  relating  to  water  have 
been  delegated  to  environmental  Hygiene  and  en- 
gineering Services  where  they  are  handled  through 
the  water  supply  division  and  the  water  pollution 
control  division.  The  director  of  the  pollution  con- 
trol div  ision  also  serves  as  technical  secretary  to  the 
new  Water  Pollution  Control  Commission. 

Programs  am l Activities-  The  Water  Supply  Divi- 
sion reviews  detailed  plans  for  public  water  supply 
improvements  and  inspects  public  watei  supplies. 
Samples  are  taken  and  analyzed  by  departmental 
laboratories  on  a routine  basis. 

The  Pollution  Control  Division  supervises  all 
municipal  and  other  public  sewage  systems.  Plans 
for  all  industrial  waste  water  treatment  systems  are 
reviewed,  and  inadequate  facilities  are  investigated. 
Applications  to  the  Water  Pollution  Control  Com- 
mission are  processed  by  this  division  with  recom- 
mendations to  the  Commission. 

The  department  participates  in  training  and  cer- 
tification of  operators  lor  both  water  and  sewage 
treatment  plants. 

4.  Iowa  Water  Pollution  Control  Commission 

Authority - This  Commission  was  created  in  ll>b> 
with  the  power  and  duty  to  supervise  the  admin- 
istration and  enforcement  of  all  laws  relating  to 
water  pollution;  to  develop  comprehensive  plans 
and  programs  for  the  prevention. control  and  abate- 


ment ot  new  . incteasing.  potential,  "i  exi'tme  p 
Union:  to  cause  investigations  to  be  conducted 
regarding  alleged  pollution,  to  adopt,  modify  ■> 
repeal  reasonable  watei  quality  standaid'.  t-  tv 
quire  the  submission  ol  plans  and  specifications 
for  disposal  systems;  and  to  direct  the  Slate  De 
partment  ot  Health  to  issue,  icvokc.  modify  a 
deny  permits  lor  the  discharge  ot  sewage,  nidus 
trial  waste  or  other  wastes  or  tor  the  installation 
or  operation  of  disposal  sy  stems  or  paits  tlieic  e 

Organization-  Hie  Commission  is  composed  >4 
nine  members,  four  ex  officio  members  (Commis- 
sioner ot  Public  Health,  Secretary  ot  Agriculture, 
and  the  Directors  ol  the  Natural  Resources  Coun- 
cil and  the  State  Conservation  Commission)  and 
five  members  appointed  by  the  Governor  to  ovet 
lapping  six  year  terms.  Of  the  five  appointive  mem- 
bers. one  is  a member  from  the  staff  ot  one  ot  the 
universities  or  colleges  of  the  state  with  an  appro- 
priate technical  background,  one  represents  indus- 
try. one  represents  municipal  government,  one  is 
an  owner-operator  farmer,  and  one  represents  the 
public  at  large. 

Activities  ol'  the  Commission  and  the  Derail- 
ment of  Health  in  the  area  of  watei  pollution 
control  will  have  to  be  closely  coordinated  since 
the  Commission  will  function  as  the  policy  making 
body  with  all  field  w ork  conducted  by  personnel 
ol'  the  Department  of  Health.  This  operating  rela- 
tionship is  provided  for  in  the  statutes  and  in  ap- 
propriations to  the  two  agencies. 

Programs  and  Activities-  The  Commission  is  pies- 
ently  involved  in  investigations,  hearings  and  otdeis 
pertaining  to  specific  instances  of  water  pollution 
over  the  state  and  in  continued  studv  of  watei 
quality  standards,  particularly  criteria  connected 
with  agricultural  pollution. 

Early  in  ldtiti.  the  Commission  adopted  a de- 
partmental rule  requiring  all  municipalities,  as  a 
minimum  degree  of  waste  treatment,  to  provide 
tor  the  effective  temoval  ot  settleable  and  llo.u- 
able  solids.  As  a matter  of  policy . the  Commission 
requires  the  submission  of  records  of  operation  loi 
all  sewage  and  waste  treatment  plants. 

Water  quality  criteria  in  the  format  ol  those 
adopted  by  the  Ohio  Rivet  Sanitation  Commission 
were  adopted  by  the  Iowa  Commission  as  amend- 
ments to  its  administrative  rules  with  the  coucui 
rence  ot  the  Iowa  Natural  Resources  Council.  The 
criteria,  the  transcripts  of  public  hearings  theieou. 
and  implementation  plans  ate  being  prepated  foi 
submission  to  the  Federal  W ater  Pollution  Coutiol 
Adnumstiation  fin  review  in  compliance  with  the 


I edei.il  \\ atei  Pollution  l ontiol  \ct.(See  \ppeu- 
dix  A.  Water  (duality  St.ntd.ilds) 


5.  State  Soil  Conservation  Committee 

hilhoritv  I'lte  Committee  was  created  in  I1*.''1 
to  direct  the  organi/ation  of  soil  conseivation  dis- 
tucts  With  Iowa  now  completely  organized  into 
100  districts  the  principal  duties  ot  the  Commit  tee 
ate  to  assist  distnct  commissioners  in  can y mg  out 
then  programs,  to  maintain  liaison  and  coordinate 
programs  between  districts,  to  maintain  liaison 
with  othei  state  agencies  and  l S.  Soil  Conserva- 
tion Service,  to  secure  coopeiation  and  assistance 
tioin  federal,  state,  and  local  agencies,  to  render 
certain  financial  aid  to  districts,  and  to  repiesent 
the  goveinot  and  state  with  regard  to  Public  l aw 
soil  w atei  shed  applications 

Organization-  I he  Committee  has  seven  members; 
the  Duectoi  of  the  State  Agricultural  1 xtensnm 
Service,  the  Secretary  of  Agriculture  or  a member 
designated  by  him.  and  five  membeis  appointed  to 
overlapping  six-ye.u  terms  In  the  Governoi  with 
the  approval  of  the  Senate  The  appointive  mem- 
beis must  be  bona  fide  farmers  living  on  farms. 
The  Committee  max  invite  the  C.  S.  Secretarv 
of  \griculture  to  appoint  one  person  to  serve 
with  the  Committee  m an  advisors  capacity.  In 
practice,  the  State  Conservationist  of  the  l S. 
Soil  Conservation  Service  is  appointed  to  advise 
the  Committee. 

The  Committee  employs  a full-time  director  and 
such  other  employees  (usually  five  ot  six  persons) 
as  are  required  to  discharge  its  responsibilities. 

Programs  and  Activities-  The  Committee  main- 
tains continuing  programs  to  perform  the  mlorma- 
tion.  coordination,  liaison,  and  advisors  functions 
assigned  by  law  . and  represents  the  Governoi  and 
State  in  reviewing  applications  foi  small  watershed 
programs  under  Public  I aw  5otv  Conseivation 
practices  have  been  installed  on  about  one-thud  ol 
the  land  in  the  state  with  more  than  one-hall  ot 
the  fanners  in  the  state  having  executed  agreements 
to  cooperate  in  the  soil  conservation  program 

6.  Iowa  Geological  Survey 

\uthontv  In  general,  the  purpose  ol  the  Iowa 
Geological  Survey  is  to  colled,  study . interpret  in- 
formation on  geology,  soils,  umber,  stieams.  min- 
eral and  othei  natural  resources  and  to  make  such 
data  available. 


Organization  1 1 u Geological  Survey  is  undet  the 
direction  ol  the  Geological  Hoard  composed  ol  the 
Govemoi . the  Stale  Auditoi . and  the  Ptcsideuls  ol 
( I ) the  Cmversily  ot  Iowa,  (d)  Iowa  State  l nivei 
sit x . and  (x)  the  Iowa  Academy  of  Science  1 he 
Board  appoints  the  Stale  Geologist  who  acts  as 
director  of  the  survey . 

Programs  and  iclivilics  Piogiams  ai  e genicd  to 
locate,  identify,  measure  and  evaluate  imuetul  re- 
sources  and  geologic  foi  muttons.  I icld  pai ties  aie 
assigned  to  map  areas  that  may  involve  a county  or 
quadrangle  oi  a specific  rock  formation  such  as 
limestone  or  sandstone  loimation.  Samples  and 
cuttings  are  collected  lot  chemical  and  nuneralogi- 
cal  analysis.  Programs  include  mapping  occurrence 
of  bedrock  and  glacial  materials,  coal  and  othei 
mineral  deposits  and  the  collection  ol  dnllci  s logs, 
geophysical  logs  and  cores  and  cuttings  ot  wells 
drilled  for  water,  oil  or  gas.  The  Survey  publishes 
mam  reports  giving  basic  data  on  all  phases  ot  its 
programs,  and  furnishes  data  and  advice  foi  watei 
supplies  and  the  identification  ol  occurrence  ol 
mineral  resources  and  geological  lormat  ions 

Statewide  stream  flow  records  and  iccords  ol 
ground  watei  levels  aie  collected  in  coopeiation 
with  the  l . S.  Geological  Survey.  Drilling  revoids 
are  collected  and  maintained  on  wells  foi  watei. 
oil  oi  gas.  I oi  many  years,  drillei's  logs  and  cut- 
tings on  watei  wells  have  been  collected  thiough 
the  voluntary  cooperation  ol  drillers.  Since  enact- 
ment of  the  oil  and  gas  conseivation  law  in  !')('.'. 
logs,  cores,  and  cuttings  have  been  required  tot 
wells  drilled  for  oil  or  gas  The  reports  now  on  file 
aie  consulted  by  engineers,  hydrologists,  dnlleis. 
industries,  and  householders  seeking  undorgiound 
supplies  of  water. 

7.  State  Board  of  Regents 

The  Boatd  of  Regents  exetcises  geuei.il  siipet- 
vision  over  the  activities  ol  the  State  l niversity  ot 
Iowa  and  Iowa  Stale  Gmversity  ot  Science  and 
I cchnology . 


Iowa  State  University 

Watei  and  related  land  icsource  programs  .u 
this  land  giant  school  are  tunctious  ot  the  \gri- 
vulturv  and  Home  T.conomies  I xperunent  Station. 
I ngmeeiing  Research  Institute,  and  the  ( oopeia- 
live  Txtension  Semce  in  Vgriciiltuie  and  Home 

I cononucs 


■ 


Agriculture  and  Home  Economics 
E xperiment  Station 

inlhtirily  Ague ultui.il  research  at  Iowa  Stall 
trail"'  its  histoiy  to  the  beemmtie  ot  the  I'mveisity 
m the  1 Mill's  when  I lie  original  farm  piovulcd  an 
opportunity  tor  experiments  with  livesioek.  etops 
and  Inn  tie iilliiul  material  llie  llateli  \ei.  passed 
In  t oneless  m INS"'.  gave  tedeial  support  to  agri- 
cultural investigations,  and  the  formal  beginning  ot 
the  \griciiltural  and  Home  rconomics  | vpeimient 
Station  dates  liom  that  lime,  \dditional  tedeial. 
slate  and  pnvale  suppoit  has  enabled  the  Slalioii 
to  reach  its  present  piogram  ot  both  basic  and  ap- 
plied research. 

Organization  Hie  Dean  ot  Agricnitme  also  selves 
as  Dnectoi  ot  the  \gricullme  and  Home  I cononi 
ics  1 \penment  Station  Much  ot  the  administrative 
responsibility  is  delegated  to  the  associate  diicctoi 
and  li>  assistant  dilectors.  Research  is  conducted  on 
the  Iowa  Stale  l nivei sit \ campus  and  nearby  taci 
lines  as  well  as  at  a number  ot  outlying  taints  and 
m fields  of  dozens  of  farmer  cooperators  through- 
out the  state.  These  experimental  areas  have  been 
selected  so  that  special  problems  can  be  studied  on 
a local  basis.  Cooperative  work  is  done  with  tedeial 
and  state  agencies  and  with  other  experiment  sta- 
tions m the  l intecl  Stales. 

Programs  anti  Activities-  Several  hundred  protects 
are  currently  pari  of  the  research  program  and 
cover  both  basic  and  applied  research.  Most  faculty 
members  are  involved  in  the  research  program,  and 
they  have  the  assistance  of  trained  technicians  and 
other  supporting  personnel.  In  the  general  aiea  of 
soil  and  land,  inclusive  of  water,  watersheds,  met 
basins,  air  and  climate  (inclusive  of  resource  con- 
servation. development  and  management  I the  sia- 
t inn  currently  employs  Id. I people.  Tins  is  on  a 
full-time  equivalent  basis,  and  actually  involves 
many  more  individuals  since  fractions  of  time  and 
salary  are  included.  Among  protects  are  I losion 
Control  and  Water  Conservation  Investigations; 
Walei  Infiltration  into  Soils;  Tillage  Requirements 
for  Ci  op  (now  tlr.  and  Soil  and  Water  C onset  v at  ion. 
and  lh c i i Relationship  to  Tillage  Machinery;  Quan- 
titative Description  ot  Watershed  Parameters  and 
Their  Relationship  to  Runoff;  I fleet  of  Alternative 
I and  l se  Sv  stouts  l poll  the  Properties  and  Pioduc 
livitv  ot  the  Majot  Soils  ot  Iowa:  Vegetative  Recla- 
mation ot  Iowa  Coal-Strip-Mine  Hanks;  Physical 
and  Economic  Atialy  sis  of  Watersheds  as  Related 
to  Soil  and  Water  Conservation;  Crop  Yielding  Ca- 
pacitv  ot  Iowa  Soil  Tv  pcs  l ndet  Different  Soil 
Management  and  Fertility  levels.  Ihe  Statistical 


and  l continue  Analy  sis  toi  l ong- 1 ei in  ( Rotational  I 
Agronomic  Experiments:  Surface  drainage-fertility 
experiment  on  corn.  Davis  County  Experimental 
Farm;  file  drainage-fertility  experiment  on  com 
Davis  (Aninty  I xpeiimeutal  I .nm.Waiei  table  lie 
quencies  for  tiled  land.  I ile  hy  draulics;  Diamuhihl y 
ot  Davis  County  alluvial  soils  Measuiemvnls  on 
\iikenv  tile  spacing  expciimenis.  Study  ot  gully 
glow  th  relatn  aislnps  m Steer  and  l hompson  C teeks. 
Reservon  sedimentation.  Model  study  at  Steel 
(reek  gaging  station:  Walei  balance  studies  .ii 
( astana  Watersheds.  Development  ot  mathematical 
model  relating  runolt  and  watershed  paiameteis. 
Development  ot  rui'.oft  relationships  foi  watershed 
with  much  storage  (pothole  country  ).  Situlv  com 
paring  measured  and  predicted  stoim  iunolt  trom 
agricultural  watersheds:  and  miscellaneous  proiectc 
related  to  land  use  and  soil  conservation,  water- 
shed  development,  water  rights,  allocation  and 
development. 

Engineering  Research  Institute 

iulhority-  l ire  Engineering  Research  Institute  w as 
established  in  DHM  as  the  research  organization 
Within  the  College  ot  I ngmeering  at  Iowa  State 
l niversily 

Organization-  Hie  Diicctoi  ol  the  I iigmeeimg 
Research  Institute  is  responsible  to  i he  Dean  ol 
I ngmeering.  Stall  consists  ot  most  membeis  ot 
the  I ngmeering  facultv . who  devote  a poition  ol 
then  time  to  icseaich.  plus  named  technicians 

ielivities-  \n  important  aiea  ol  leseuich  vviihm 
the  Inslitute  is  m S.mitaiy  I iigmeeimg  Hus  ic 
search  can  be  divided  into  tom  categories  (It 
water  supply  . Id!  water  pollution  coutiol.  (ft  hi 
diologv  and  (41  walei  icsouices  Within  these  lout 
areas  ot  research,  projects  are  sponsored  by  the 
National  Institutes  of  Health,  the  National  Annual 
Disease  1 aboratorv  (I  s I)  A t.  the  Stale  ot  Iowa, 
and  private  industry . 

Facilities  include  nearly  4.000  squ.ue  teel  ol 
laboratory  space  for  teaching  and  research. 

Recent  icseaich  has  included  the  following  sub- 
jects Pi  edict  mg  iiiiiiifl  liom  lamt.ill  icconK  tot 
several  Iowa  watersheds;  flood  potentiality  ol  the 
Des  Moines  River  basin  above  Des  Moines.  Iowa. 
Hydraulics  ol  ciicular  settling  tanks  determined  by 
model-pi  oloty  pe  com  par  isoiis.  Tank  detention  lime 
etlicicnev  m the  chlorination  ot  small  watei  sup 
plies;  Iron  removal  from  natmal  and  synthetic 
w.iit-r  using  diatomite  fillers,  lion  icinov  al  is  depth 
m a sand  filter.  I fleet  ot  i .He  disturbances  on  the 


qualities  of  filtered  water.  Design  of  municipal  di- 
atonute  fillers  for  iron  removal;  Selection  of  opti- 
mum flirtation  rates  foi  sand  Irlteis:  Propei ties  and 
treatment  ot  pond  water  supplies.  Filtration  and 
chlorination  of  small  water  supplies. 

Cooperative  Extension  Service  in  Agricultural 
and  Home  Economics 

{uthority-  federal  and  state  laws  authorize  the 
off-campus  educational  programs  ot  the  Iowa  State 
University  Cooperative  Extension  Service.  Agricul- 
tural production,  management  and  natural  resource 
development,  marketing.  Ironic  economics.  4-11  and 
south,  and  community  development  and  public 
affairs  are  the  broad  areas  of  program  emphasis 
authorized.  Stall  members  ot  Cooperative  Exten- 
sion are  both  on  the  faculty  ol  Iowa  State  Univer- 
sity-tire I and-grant  university -and  representatives 
of  the  U.  S.  Department  ot  Agriculture.  lire  Board 
ot  Regents  of  the  University  is  designated  as  re- 
sponsible for  administration  of  the  service,  which 
is  cooperatively  financed  by  federal  (Smith-lever 
Vi  land  state  and  county  funds  (County  Agricul- 
tural 1 xtension  Act  I. 

Organization-  Extension  specialists  in  the  various 
areas  of  program  emphasis  are  part  ol  respective 
departments  iri  the  colleges  of  Agriculture.  Home 
Economics  and  Veterinary  Medicine.  State  leaders 
of  the  projects,  along  with  the  Extension  Service 
and  University  administration,  coordinate  the  pro- 
grams and  resources  ot  the  extension  organization 
Counts  and  area  extension  workers  carry  the  edu- 
cational and  organizational  phases  of  the  work  into 
all  areas  of  the  state  Many  departments  work  with 
some  areas  of  natural  resource  development-agri- 
cultural engineering,  agronomy,  entomology  and 
zoolocx  . economics,  and  sociology  in  part  iculat . 

Programs  and  t clivitii's — Neaily  all  program  acti- 
vities ol  Cooperative  I xtension  Service  have  con- 
notations ot  el  torts  t o develop  resources  ot  lowa- 
botli  human  and  natural  resources.  Where  resource 
development  and  use  are  leading  program  objec- 
tives. the  following  may  be  cited  One  agiicultui.il 
engineer  devotes  the  majot  portion  ot  Ins  work  to 
the  engineering  "liases  of  soil  and  water  use  and 
management,  an  agronomist  serves  a lull  time  role 
m working  in  liaison  with  the  Soil  Conservation 
Seivice  and  in  conservation  education  with  public 
school  teachers  and  students,  another  agronomist 
w oi ks  with  land  use  in  relation  to  zoning  and  re. 
reatiori.il  development,  one  stall  membei  devotes 
major  time  to  work  on  wildlife  conservation  and 
biology;  a forester  works  with  programs  on  land 


use.  The  4-11  program  includes  special  interest  pi ■ ■ i 
ect  work  in  conservation,  and  a state  conservation 
camp  is  held  annually  Many  county  home  eco- 
nomics programs  include  programs  on  soil  and 
watei  conservation  and  resource  development  and 
management  (the  latter  particularly  tor  women 
landowners).  Public  policies  related  to  lesomee 
development  and  use  are  part  ot  educational  el 
forts  ol  specialists  working  in  community  devel- 
opment and  public  affairs 

Iowa  State  University  also  provides  six  mem- 
bers of  the  Iowa  State  Water  Resources  Institute 
founded  and  funded  under  the  provisions  ol  the 
Eedeial  Water  Resources  Reseat ch  Act.  and  is  icp- 
resented  on  the  State  Coordinating  Group  tor 
Water  and  related  l and  Resources  Planning 

The  University  of  Iowa 

W ater  and  related  land  resource  programs  ol  the 
University  of  Iowa  include  general  and  specific 
studies  conducted  by  the  College  of  Engineering 
(particularly  studies  undertaken  by  the  Hydraulic 
Laboratory  and  the  Department  ot  Hydraulics  and 
fluid  Mechanics),  the  Agricultural  Law  Center  ol 
the  College  of  Law.  and  by  other  divisions  ot  the 
University  with  regard  to  related  activities  of  parti- 
cular disciplines  (economics,  political  science,  med- 
icine. etc  ).  The  I Diversity  provides  three  members 
of  the  nine-memhet  Iowa  State  Watei  Resources 
Research  Institute  and  is  represented  on  the  State 
Coordinating  Group  for  Water  and  Related  Land 
Resources  Planning. 

8 Iowa  State  Commerce  Commission 

The  three  member  appointive  Commission  icgti- 
lates  the  undei  ground  storage  ot  gas  and  construe 
lion,  operation,  and  maintenance  of  pipe  lines  foi 
the  transmission  of  gas.  gasoline,  oils  ot  motoi  tuels 
and  or  inflammable  fluids  so  as  to  protect  the  pub- 
lic safety  and  welfare  in  the  use  ot  any  waters  or 
streams  of  any  kind  within  the  stale  It  also  regu- 
lates rates  and  service  ot  watei  utilities  pursuant  to 
provisions  ot  a I'to.s  public  utilities  law 

9.  The  Iowa  Development  Commission 

Die  planning,  development,  research  and  pro- 
motional functions  ol  the  Commission  are  contin- 
uously working  to  improve  the  utilization  ot  low  i 
resources  These  include  such  resouiccs  as  power 
and  water,  transportation  facilities,  laboi  toice 
banking  and  financing,  preservation  ol  historical 
and  scenic  sites,  recication.  iudustn.il  and  other 
land  uses. 


I lio  (ominissi.m  admmisicis  tho  I'lbaii  Plan- 
iiiiii!  \ssistancc  Piogi.mi  authorized  imdei  tho 
I ederal  1 lousing  \ol  ol  I **>4.  as  amended. 

10  Department  of  Agriculture 

I h o oonoi.il  object  ol  this  ilopai linoiit  headed 
In  an  elected  Sooioi.ii>  is  to  encourage,  promote 
and  advance  tho  interests  ol  aut  icttl lure  which  in- 
clude walci  and  telated  land  resources  Iho  depart- 
ment also  lias  regulatory  functions  with  regard  to 
tood  setvice  establishments  and  certain  processing 
and  marketing  activities. 

1 1.  State  Highway  Commission 

Iho  t oinimssion  lias  jurisdiction  and  control 
over  primary  roads  in  the  stale  and  has  general 
sttpeiv ision  ol  sccondaiy  road  programs  Highway 
construction  may  not  obstiuct  drains  oi  tutu  the 
natural  drainage  of  surface  water  which  ituisi  be 
drained  in  its  natural  channel.  Plans  lor  bridge 
improvements  and  new  road  construction  acioss 
tloodwavs  oi  llood  plains  .no  submitted  to  the 
Iowa  Natural  Resources  Council  lor  review  with 
regaid  lo  then  cllcct  on  the  efficiency  and  eapa- 
eitv  ol  the  floodway. 

Special  Purpose  Districts 

1.  Levee  and  Drainage  Districts 

\uthorily  levee  and  drainage  distiiels  max  be 
formed  to  constiucl  improvements  for  the  drainage 
of  surface  waters  or  the  protection  ot  land  It  out 
overtlovv  in  conformity  with  an  official  plan  hied 
with  the  county  auditoi  and  approved  by  the 
couniv  boaul  ol  snpeivisors  Districts  may  be  lorm- 
ed  bv  petition  wiilt  notice  and  hearing  thereon  oi 
bv  mutual  agreement  \ulhoii/ed  improvements 
include  the  eonslruelion  ol  levees,  bank  protection 
sli lie l tir es.  ditches,  drams,  ot  watercourses  or  set- 
tling basins  in  connection  iherevv  tilt,  or  the  straight- 
ening. widening,  deepening  oi  changing  of  any 
iiutui.il  vv.iteicouiso  Sub-drainage  vlisti lets  mav  be 
established  to  gain  access  lo  the  pi inei pal  ditch  oi 
vvaietiotirse  Related  statutes  aulhori/e  formation 
ol  drainage  disincis  for  specific  sitiiations-highw ay 
di.niiage  districts,  mlei-eoimlv  and  interstate  dis- 
tin  is.  districts  with  pumping  stations,  etc. 

Organization  In  the  district  formed  In  petition, 
l he  eountv  boa  id  appoints  an  engineer  and  other 
emplovees  needed  to  picparo  an  engineeimg  tepoil 
and  plaits.  M the  board  finds  that  the  improvement 


will  materially  benelii  included  lands  and  will  be 
conducive  to  the  public  health,  convenience  we! 
lare.  benefit  oi  utiliiv.  it  appoints  three  appiaisers 
to  assess  damages  It  the  boaul  finds  that  the  cost 
and  expense  is  not  excessive  it  finally  locales 
and  establishes  the  distiict  and  improvement 
Iherealtei.  tluee  eommissioneis  ate  appointed  to 
assess  belief  its  and  elassifv  lands  affected  bv  the 
improvement. 

In  mutual  agreement  districts,  a copy  ot  the  u- 
nanimous  agreement  ol  all  owners  ol  affected  land' 
is  tiled  with  the  eountv  auditor  and  the  distiict  is 
located  and  established  bv  the  board.  Ihe  boaul 
tliei caller  carries  out  the  purpose  ol  the  agieemeiu. 
constructing  improvements  and  lev  vine  diam.iee 
taxes  and  assessments  as  in  petition  districts 

\nv  levee  or  diainage  district  m which  the  ori- 
ginal construction  has  been  completed  and  paid 
for  mav  be  placed  (petition  of  majority  of  land- 
ovvnersl  undei  the  contiol  and  inaiiagetnem  ot  a 
three-man  board  ot  trustees  elected  by  owneis  ol 
land  in  the  district . 

Programs  anti  Activities-  lliere  have  been  htcially 
thousands  of  drainage  distiiels  established  m Iowa, 
principally  in  (he  eential  and  north-eential  part  ot 
the  state.  One  county  reportedly  has  more  than 
.'50  drainage  districts.  A great  many  of  these  dis 
t nets  have  been  completely  inactive  since  comple- 
tion ol  the  original  constitution:  others  have  main- 
tained continuing  programs.  There  presently  is  no 
state  agency  to  regulate,  coordinate,  or  record 
activities  of  drainage  districts 

2.  Soil  Conservation  Districts 

Authority-  Since  enactment  of  enabling  legislation 
m I'M').  Soil  Conseivalion  Distiiels  have  been  ot- 
gam/ed  in  each  of  Iowa's  ')" counties  t two  districts 
formed  in  Pottawattamie  County  t bv  leferendum 
vote  of  landowners  Ihe  distiiels  have  the  usual 
authority  lo  make  siiivcvs  and  investigations,  de- 
velop plans,  caiiv  out  control  measures,  and  coop- 
erate with  laudovv  nets  lot  conseivalion  ol  soil  and 
walci  icsouices  P.u t leipatt'in  in  ptograms  of  the 
districts  is  enlirelv  voluni.uv  as  the  distiiels  have 
no  authority  to  enl'oice  land  use  regulations 

In  I us  5 the  legislature  authorized  the  establish 
mem  ol  subdistricts,  the  hoiiiidaiics  ol  which  t ol 
U'vv  those  ol  the  watershed  in  which  it  is  located 
Ihe  subdisltiel  is  governed  bv  the  eommissioneis 
ol  the  soil  conseivalion  districts  involved  with  the 
aid  ot  three  luistees  living  vv itli in  the  siibdi'lnvl 

Organization  Ihe  disincts  ate  governed  bv  three 
commissioners  elected  for  six-yeat  overlapping 


terms  In  the  landowners  .md  farm  operators  ot  the 
district.  Ihe  districts  receive  admimstiative  gmd- 
attce  l torn  the  State  Soil  Conservation  ( oiiniiiltee 
and  the  l s S« <tl  Conscivation  Service  assigns  a 
vvoik  unit  conservationist  and  technicians  to  assist 
tit  developing  tartu  plans  and  gioup  effort. 

Programs  anti  Activities  Wjlci  nranageinent  pi.u 
I ices  ate  installed  to  conserve  soil  and  vvatei  te- 
souices  through  development  and  implementation 
of  complete  soil  and  vvatei  conseivation  farm  plans, 
mcludmg  such  needed  conservation  piavtices  as 
sound  ciop  rotation,  contouring.  leiracmg.  vvatei- 
wavs,  ponds,  structures,  and  tile  chains 

Ihe  Stale  pi  ovules  financial  assistance  to  do 
tints  through  biennial  appiopi rations  administered 
In  the  State  Soil  Conscivation  Committee  to  pay 
the  adinirustiative.  personnel  and  equipment  costs 
of  the  districts  Mso.  a cpi.n  let  -in  ill  ta\  may  be 
levied  In  the  County  Board  ol  Supervisors  on  all 
agricnltuiai  lands  within  the  countv  to  be  used  In 
the  districts  for  the  maintenance  of  projects  on 
land  under  the  control  or  jurisdiction  of  the 
count  \ 

I inancmg  of  subdistricts  is  accomplished  In 
means  of  an  annual  tax  not  to  exceed  four  mills  on 
all  agricultural  lands  within  the  subdistrict.  I om- 
mill  funds  mav  be  used  to  pav  expenses  incurred 
to  organize  the  subdistrict,  to  acquire  land  or  rights 
or  interests  therein,  and  to  repair,  alter,  maintain, 
and  operate  present  and  future  works  in  the  sub- 
districts.  Alternatively  .subdistricts mav  be  financed 
In  means  of  a special  benefit  assessment,  funds 
collected  in  this  manner  mav  be  used  for  the  pur- 
pose of  organi/atron.  construction,  rep.ni.  altera- 
tion. enlargement,  extension  and  operation  of 
present  and  future  works  of  improvement  within 
the  subdistrict 


property  lor  the  purpose  ol  pav  mg  admmisUalivi 


Organization-  I aclr  distuct  is  managed  In  a three 
man  board  ol  trustees  elected  In  voters  ot  the 
district  to  six-veai  overlapping  leinis  Whcte  the 
state  owns  at  least  40U  acres  of  laud  contiguous  to 
lakes  m the  district,  two  addrlion.il  trustees  are  ap- 
pointed In  the  Iowa  Natural  Resources  Council 
lire  trustees  mav  employ  such  assistants  as  are 
necessary  to  carry  out  the  functions  and  duties  o| 
the  district 

Programs  anti  Activities-  Mnior  districts  now  in 
operation  collect  and  tieat  sewage  liom  areas  ui- 
round  the  Iowa  Cheat  Lakes  tOkoboji.  Spirit,  etc  ) 
and  Cleat  lake  I lie  Stale  legislature  appropriated 
a major  portion  ot  the  funds  needed  tor  initial 
consliuction  of  each  of  these  systems.  The  slatu- 
totv  limits  on  district  indebtedness,  assessments, 
tax  levies  and  the  value  of  piopeities  involved  le 
st t let  significant  new  construction. 

4.  Benefited  Water  Districts 

Authority-  Benefited  vvatei  districts  aie  establish- 
ed In  petition  to  the  counts  hoard  of  supervisois 
and  favorable  vote  of  legal  voters  residing  within 
the  district  Districts  mav  constiucl.  operate  and 
maintain  systems  foi  the  production  or  distribution 
of  water  Initial  construction  is  financed  bv  special 
assessment  on  benefited  lands  and  maintenance 
and  operation  is  financed  through  revenues  liom 
sale  of  vvatei  and  an  optional  tax  lew  of  not  moie 
than  one-half  null  on  all  propertv  within  the  dis- 
trict. Where  the  district  is  vv holly  within  a citv  01 
town,  petition  is  made  to  and  affairs  ol  district  are 
managed  bv  the  coverninc  hods  ot  the  ciiv  01 


3.  Sanitary  Districts 

Authority-  Samian  districts  are  established  bv 
petition  to  the  counts  board  ol  supervisors  and 
favorable  vote  of  qualified  voters  residing  within 
the  district  Districts  mav  construct,  operate  and 
maintain  sv  stems  for  the  disposal  of  sewage.  In  so 
doing,  the  districts  may  acquire  necessary  property 
bv  purchase,  condemnation  or  otherwise:  may  sell 
or  otherw  ise  dispose  ol  unneeded  property  . may 
establish  service  rates  and  charges,  may  borrow 
money  and  issue  revenue  or  general  obligation 
bonds  provided  aggregate  district  indebtedness 
does  not  exceed  five  pet  cent  of  the  value  of  tax- 
able properly  within  the  district;  and  may  levy  an 
annual  lax  of  not  more  than  two  mills  on  distiict 


Organization-  l pon  completion  ol  initial  con- 
stiuction.  operation  and  management  ot  the  dtsti  let 
automatically  goes  to  a thiee-man  boaul  ofliustees 
appoint'd  by  the  county  hoard  ol  supervisois  Ihe 
trustees  may  purchase  malenul.  employ  labot.  Iix 
water  tales  and  make  all  conttacts  necessjiy  to 
opeiate  and  maintain  the  distiic  t 

Programs  ami  Activities  Ihese  dislncts  tisuallv 
are  formed  to  finance  a distribution  system  vvheie 
the  sotiice  ot  water  is  without  the  distiict  and  not 
titidei  Us  control  I low  ev  ei . vvheie  the  dev  elopment 
ol'  a source  of  supply  is  within  the  means  ot  the 
district,  it  may  install  wells  and  othei  equipment 
necessary  to  operate  a source  id  supplv 


5.  Soil  Conservation  and  Flood  Control  Districts 
(Conservancy  Districts) 

\uthority  Conservancy  districts  mas  construct 
improvciiHMits  and  facilities  lot  soil  conserva- 
tion. Hood  control  and  drainage,  single  or  in 
combination. 

Organization—  Districts  are  organized,  operated 
and  financed  ttt  the  same  manner  as  levee  and 
drainage  districts.  Such  districts  mas  be  estab- 
lished only  with  the  approval  of  any  soil  conserva- 
tion district  within  the  proposed  conservancy  dis- 
Irict.  the  State  Conservation  C ommission,  and  the 
Iowa  Natural  Resources  Council 

Programs  am!  Ulnilit’s—  Only  two  conservancy 
districts  have  been  established  in  the  state,  none  in 
recent  years.  Although  the  conservaiicv  district 
possesses  a w ider  range  of  functions  (soil  conserva- 
tion. flood  control  and  drainage)  than  other  local 
districts  concerned  with  water  and  related  land  re- 
sources. it  does  not  possess  any  significant  powers 
with  regard  to  a particular  function  not  available 
to  other  local  districts. 

Political  Subdivisions 

1.  Counties 

Counties  may  acquire,  develop,  and  maintain 
public  parks,  preserves,  parkways,  playgrounds, 
recreational  centers,  county  forests,  vvildlile  and 
other  conservation  areas  and  make  same  available 
to  inhabitants  of  the  county  . Management  of  such 
areas  shall  be  vested  in  a five-member  County  Con- 
servation Board  created  by  lavorable  vote  ot  the 
people  of  the  county  and  appointed  by  the  Board 
of  Supervisors  to  five-year  overlapping  terms.  The 
approval  of  the  State  Conservation  Commission 
must  he  obtained  for  the  acquisition  ol  land  and 
all  general  development  plans  and  programs  prior 
to  execution  thereof  I xpenses  may  be  paid  from 
funds  appropriated  by  the  Board  ol  Supervisors 
from  the  general  fund  or  the  Board  ot  Supervisors 
max  cause  the  levy  ol  a special  annual  tax  ol  not 
more  than  one  mill  on  the  assessed  valuation  ol  all 
real  and  personal  property  iti  the  county  to  be  col- 
lected and  paid  into  a separate  and  distinct  county 
conservation  lurid.  Bonds  may  Ire  issued  in  antici- 
pation ol  the  annual  tax  The  bond  issue  must  be 
approved  bv  at  least  sixty  per  cent  ot  the  vote  oil 
the  specific  proposition  at  a special  election  there- 
on. The  bonds  must  mature  m not  more  than  dll 
veais.  mav  bear  interest  at  a rate  not  exceeding 
five  per  cent,  must  be  payable  as  to  both  principal 


and  interest  from  the  special  one-mill  tax  levy,  and 
the  aggregate  amount  ol  bonds  issued  may  not  ex- 
ceed one  million  dollars  in  any  single  county.  \' 
ol  January  1.  Il>67,  conservation  boards  had 
been  established  in  (>l  ol  low  as  l>1)  counties  and 
a multitude  ol  projects,  some  quite  ambitious, 
were  underway . 

Counties  may  regulate  use  ol  land  and  sink 
lures  thereon  within  the  county  and  outside  the 
corporate  limits  of  cities  oi  towns.  The  enabling 
law  was  amended  in  into  to  specifically  include 
safetv  from  floods  as  a proper  objective  ot  zoning 
and  to  make  any  Hood  plain  regulation  apply  to 
farm  land  and  buildings. 

2.  Townships 

The  township  trustees,  on  application  and  alter 
notice  and  hearing  thereon,  may  authorize  one  or 
more  landowners  to  construct  levees  or  drainage 
facilities  on  or  across  the  lands  ot  others  on  pay- 
ment ol  damages  thereto!  as  fixed  by  the  trustees 
m then  determination  authorizing  and  locating 
such  facilities. 

3.  Municipalities 

General  powers  delegated  by  the  legislature  to 
cities  and  towns  include  authority  to  provide  drain- 
age systems  for  Hood  and  other  surface  waters, 
sewer  systems  and  disposal  plants  and  to  require 
and  regulate  connection  thereto  and  authority  to 
establish,  purchase,  maintain  and  regulate  the  use 
of  parks,  playgrounds  and  recreational  facilities. 

Other  statutes  grant  specific  power  to  cities  and 
towns  to  establish  water  and  sevvei  systems,  flood 
control  sv stems,  park  commissions,  rivet-liotit  im- 
provement commissions,  and  municipal  zoning 
commissions. 

Cities  and  towns  may  regulate  use  ot  land  and 
structures  thereon  including  use  ol  Hood  plains 
with  respect  to  flood  hazatd.  Water  recreational 
areas  may  be  established  by  municipalities  (or  coi 
porations  organized  )oi  that  purpose  only  ).  on 
petition  to  and  approval  ot  the  State  Conservation 
Commission  and  the  Iowa  Natuial  Resoutces 
Council. 

POLICY 

Centralization  vs.  Decentralization 

Watei  management  functions  m Iowa  are  assigned 
pnmarilv  to  a single  state  agency . the  Iowa  Natuial  Re 
soutces  Council  which  tunctions  lo  cooidmatc  vvaiei 


■ 


and  rclaled  I.iikI  resouiees  projects  throughout  the  slate. 

( douhnatiott  by  the  Council  includes 

.1  Administration  of  the  water  use  permit  sy stem 

b Responsibility  I'm  the  establishment  and  enlorce- 
meiit  ul  a eompiehensive  statewide  plan  tin  the 
control.  utilization  and  protection  ol  the  watei 
resources  ot  the  State. 

e.  Kepresen t nisi  the  state  on  all  eompiehensive  watei 
resouiees  planning  groups  I'm  winch  state  partici- 
pation is  provided 

d Kepiesenling  the  interests  ot  (he  State  in  review 
mg  and  eoninienting  on  federal  water  resouiees 
projects  attesting  the  state. 

e.  I titering  into  negotiations  and  agreements  with  the 
1 ederal  government  with  regard  to  federal  water 
resources  piojecis. 

t Representing  the  interests  ot  the  State  on  the  co- 
ordinating committees  tor  the  two  federal  com- 
piehensive  basin  survey  s underway  m Iowa. 

g.  Responsibility  lor  the  establishment  and  enforce- 
ment of  appropriate  regulations  governing  Hood 
plain  developments. 

Home  Rule  Concept 

I oval  governmental  units  in  Iowa  have  possessed  only 
those  powers  expressly  granted  by  State  statute  01  neces- 
saulv  implied  to  effectuate  powers  espresslv  delegated 
However,  a constitutional  amendment  providing  .1  huge 
measure  of  "home  rule"  with  regard  to  local  and  internal 
aftairs  has  passed  two  sessions  ol  the  Iowa  heiieral  As- 
semble and  now  requires  only  a favorable  vote  ol  the 
people  at  the  next  general  election.  In  the  meantime,  the 
Sixtieth  General  Assembly  ( I no.; ) enacted  a rule  ol  con- 
struction amendment  to  the  Municipal  Powers  statute 
< C 'h  ,'bS.  Iowa  Code  l%<>)  requiring  that  a statute 
granting  a specific  power  over  local  and  internal  affairs  he 
liberally  construed  to  confer  broad  and  implied  powers. 

I sen  with  final  approval  In  the  voters  of  the  "home 
rule"  amendment  to  the  constitution,  it  appears  that 
major  responsibility  for  policy  concerning  water  re- 
sources will  remain  centralized  .1!  the  State  level  under 
specific  reservations  contained  in  existing  law. 

Financing 

Cities  and  towns  may  finance  the  . .instruction,  opera- 
tion. and  maintenance  ot  water  supply,  sewage  and  Hood 
control  systems  by  means  of  revenue  bonds,  general 
obligation  bonds,  special  assessments  on  benefited  pro- 
perly or  .1  combination  thereof.  Maximum  interest  i.ites. 
periods  of  payment  and  assessments  aie  prescribed  bv 
statute.  Municipalities  also  may  accept  gilts  and  giant' 
for  such  purposes.  I evee  and  drainage  disliicls,  sanitary 
disiiicts.  and  water  distncts  (established  by  resolution  ol 


the  couinv  board  ot  supervisors)  v .it  1 levy  taxes,  make 
special  assessments  and  issue  bonds  undei  circumstance 
piescnhcd  by  statute.  Soil  conservation  and  llood  con- 
trol districts  can  finance  improvements  in  the  same 
niannei  and  to  the  same  extent  as  levee  and  dunnage 
districts. 

Subdistricts  ol  soil  conservation  districts  may.  in  ef- 
fect. lew  .1  tax  not  to  exceed  loin  mills  on  die  assessed 
valuation  ol  all  land  wiiliui  the  subdistricl  01.  alterna- 
tively. can  make  special  assessments  on  benefited  lands 
Subdtstricls  can  also  issue  bonds  undei  circumstances 
and  limitations  prescribed  by  statute.  Also,  any  county 
board  of  supervisors  can  annually  levy  a tax  not  to  ex- 
ceed one-quuiter  mill  on  all  agricultural  lands  in  the 
countv  for  maintenance  of  flood  and  erosion  control 
improvements  on  lands  undei  die  control  01  jmisdicitou 
of  the  county . 

Water  resouiees  programs  and  related  activities  ot  the 
various  state  agencies  are  financed  bv  general  and  special 
appropriations  on  a biennial  basis.  Specific  projects  gen- 
erallv  require  specific  authorization  by  die  legislature. 

Cooperation,  Coordination  and  Cost  Sharing 

1.  With  Federal  Programs 

Consistent  with  the  national  trend,  efforts  to 
coordinate  local,  state  and  federal  programs  are  be- 
ing steadily  expanded. 

By  statute  and  by  designation  of  the  Governor, 
the  Iowa  Natural  Resources  Council  teviews  pio- 
posals  ot  the  Coipsol  Fngmeets  and  the  Bureau  ot 
Reclamation  relating  to  flood  control  and  watei  re- 
sources. coordinates  and  maintains  liaison  111  such 
matters  between  State  agencies,  local  governments 
and  these  federal  agencies. 

Ihe  Natural  Resources  Council  is  also  the  co- 
ordinating agency  ol  the  State  111  connection  with 
"Flood  Plain  Information  Studies"  conducted  by 
the  Corps  id  I nguteers  undei  the  provisions  ol 
Section  20b.  PI  Sb-b45  (flood  Contiol  \ci  ol 
IdhOF 

The  Resouiees  Conned  is  also  authoii/ed  to 
enter  into  negotiations  and  ugivemenis  with  the 
Federal  government  with  tegard  to  incremental 
storage  111  I edei.il  reseivon  project'.  Stale  funds 
to  effectuate  such  agreements  must  be  specifically 
appropriated  by  the  legislature 

\s  the  State  agency  icspoiisihle  for  coinpie 
licnsive  planning  ot  watei  icsouices.  the  Resouiees 
Connell  leceivcs  mulching  Binds  from  the  I edeul 
Water  Resouiees  Council  under  die  provisions  ot 
the  I edeul  Watei  Resouiees  Planning  \ct 

I lie  Stale  Conservation  ( out  mission  pat  Impales 
fin.ineiallv  vviili  the  l S Soil  Conservation  Service 
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m diverting:  ( oiiimissioit  I tin  Is  to  augment  consei- 
vation  tea  tines  of  small  watershed  impoundments. 

I lie  Commission  also  is  author  i/ed  to  recciv  e grants 
under  progiams  adnunisteied  h>  the  l S limcau 
of  ( )titeloor  Rccieation. 

I lie  State  Soil  Conservation  Committee  pat  1 1 - 
eipates  with  the  l S Soil  Conservation  Seivice 
(to  the  extent  ot  about  Ss  0.000  per  yeailm  I mill- 
ing ot  watershed  planning  parties 

Tile  Resources  Connell  is  authoii/ed  to  entei 
into  negotiations  and  agieements  with  the  I edeial 
government  m eonneetton  with  I edeial  Hood  con- 
trol reservoirs  hut  such  agieements  aie  not  binding 
upon  the  Stale  until  enacted  into  law  by  the 
legislature. 

2.  Interstate 

Other  than  interstate  compacts  resolving  bound- 
arv  disputes.  Iowa  is  not  involved  in  any  inter- 
state compacts  involving  water  and  t elated  land 
resources. 

3.  With  Political  Subdivisions 

State  cooperation  in  water  and  related  land  re- 
source  projects  of  its  political  subdivisions  generally 
is  limited  to  furnishing  technical  and  advisors  sei- 
vices.  Coordination  generally  is  achieved  by  a stal- 
utoiy  requirement  for  submission  ot  project  plans 
by  the  local  unit  of  government  to  the  appropiiate 
state  agency  for  review  and  approval  prim  to 
implementation. 

4.  Multipurpose  Operations 

Iowa  is  following  the  national  trend  with  regard 
to  multipurpose  water  resource  projects.  Perhaps 
"following  " is  an  apt  term  since  tew  projects  m- 
volv mg  multipurpose  operations  hav  e actually  been 
implemented  in  Iowa.  To  date,  nearly  all  multi- 
purpose operations  in  the  State  involve  coopeia- 
tion  between  the  Slate  Conservation  Commission 
m connection  with  I edeial  watei  resource  project' 
by  combining  vatious  stale  recreational  objectives 
with  f ederal  objectives  of  erosion  control,  flood 
control  or  low  flow  augmentation.  The  Commission 
and  the  I"h7  legislature  are  considering  increment- 
al funding  of  an  alternative  plan  lot  construction 
of  remedial  works  requiicd  in  connection  with 
construction  ot  the  Say  lorville  Dam  and  Rcservou 
on  the  l)es  Moines  Rivei  neat  I)es  Moines.  I he 
subimpotindinent  formed  by  the  alternative  con- 
struction would  provide  the  nucleus  of  a large  rec- 
reational complex  at  a bargain  price  without  ma- 
terially affecting  the  flood  control  and  low  flow 


augmentation  bene  tits  derived  from  the  principal 
federal  project. 

Ihe  Resources  Council  is  authori/cd  io  entei 
into  negotiations  and  agreements  with  the  I edeial 
government  with  regard  to  inclusion  ot  coitseiv.i- 
lion  storage  features  for  water  supply  in  any  autho- 
rized I edeial  project  No  such  agreement  has  yet 
been  consummated  hut  future  cooperation  in  such 
projects  seems  desirable  and  logical,  particularly  in 
southern  Iowa  where  adequate  supplies  ot  ground 
walei  often  are  not  available  and  surface  supplies 
are  not  dependable. 

Authority  Changes 

lire  Sixty-fiisi  General  \ssembly  ot  Iowa  (I'lb'l 
enacted  several  laws  affecting  watei  and  i elated  land 
resources.  Ihe  more  important  oi  these  laws  are  in- 
dividually discussed  below 

1.  Iowa  Water  Pollution  Control  Act 

Ihe  I')(i5  Iowa  I gislattue  created  tin  Iowa 
Watei  Pollution  Conitol  Commission  vviih  the 
power  and  duty  to  prevent,  contiol  and  abate  the 
pollution  of  the  waters  oi  ihe  State  IheCoimnis- 
sion  thus  succeeds  io  duties  formerly  assigned  to 
the  Slate  Department  of  Health  with  regaid  to 
siieam  and  lake  pollution  and  has  been  delegated 
broadei  powers  including  the  authority  to  estab- 
lish and  enforce  water  quality  standards  I he  Com- 
mission establishes  policy  , icviews  plans  tor  waste 
iieaimenl  facilities.  and  enters  appropriate  • rdeis 
vx  till  regaid  Io  specific  instances  ol  alleged  polln 
lion  The  Health  Department  provides  ieehnis.il 
ainl  administrative  services  to  the  Commission 

Che  Commission  has  adopted  watei  quality  eu 
leria  lot  the  Slate,  which  criteria  have  been  eon 
cm  red  in  by  the  Natural  Resources  Council  and  ate 
being  submitted  to  the  f ederal  Watei  Pollution 
Control  Administration  lot  review 

2.  Certification  of  Operators  of  Public  Water  Supply 
and  Waste  Water  Treatment  Plants 

l ndet  the  provisions  ol  an  Act  ot  the  Sixty 
first  C.encral  Assembly  (Iowa  Acts.  (> I (,  \ C h 
ItvJ.  Ch.  l.'bV  Iowa  Code  DIMM,  the  Commts 
sioner  of  Public  Health  is  requited  to  classify  all 
water  treatment  plants  watei  distribution  systems, 
and  wastewater  treatment  plants  affecting  the  pub 
lie  welfare  willi  icgard  to  the  degree  ol  skill,  know 
ledge,  and  experience  that  an  operatoi  must  have 
to  operate  such  facilities  to  protect  the  public 
health  and  picvcni  pollution.  Ihe  Commissionei 


appoints  a five-member  board  which  board  con- 
ducts examinations  leading  to  the  required  certifi- 
cation. Certificates  must  be  renewed  annually 

3.  Flood  Plain  Regulations 

I'ndet  the  provisions  of  Chaptei  374.  \cts  ol 
the  Sixty -first  General  Assembly  ol  Iowa  (Section 
455A.35.  Iowa  Code  llfi<(>).  the  Iowa  Natural  Re- 
sources Council  is  authorized  to  establish  and  en- 
lorce  regulations  for  the  orderly  development  and 
wise  use  of  the  Hood  plains  ol  any  river  or  stream 
within  the  state.  The  Council  is  directed  to  deter- 
mine the  characteristics  oftloods  which  reasonably 
mav  be  expected  to  occur  and  may  by  order  estab- 
lish encroachment  limits,  protection  methods,  and 
minimum  protection  levels  appropriate  to  the 
flooding  characteristics  ol  the  stream  and  to  rea- 
sonable use  of  the  Hood  plains.  The  Council  may 
cooperate  with  and  assist  local  units  ot  government 
m the  establishment  of  such  regulations. 

The  Act  amended  the  enabling  statutes  to  speci- 
fically authorize  cities,  tow  ns  and  counties  to  zone 
with  respect  to  Hood  hazard.  \ny  such  ordinance 
or  regulation  must  be  approved  by  the  Resources 
Council  prior  to  adoption  by  me  local  governing 
body . 

4.  Comprehensive  Planning  of  Water  Resources 

Iowa  State  law  regarding  comprehensive  plan- 
ning of  its  water  resources  was  clarified  and  the 
duties  oi  the  Natural  Resources  Council  with 
respect  thereto  were  enlarged  to  include  entering 
into  negotiations  and  agreements  with  the  federal 
government  with  regard  to  inclusion  ot  conserva- 
tion storage  features  for  watei  supply  m authorized 
federal  projects. 

PROGRAMS 

I’lograms  ot  the  Mate  of  Iowa  with  regard  to  its  water 
and  related  land  resources  are  described  generally  in  pre- 
vious sections  ot  this  report  relating  to  Programs  and 
Activities  of  specific  state  departments,  political  suhdivi 
sions.  and  special-put  pose  districts. 

Research  programs  and  progiams  ol  data  collection 
and  interpretation  are  carried  on  by  various  state  agencies 
primarily  in  cooperation  with  federal  agencies.  In  addi 
turn,  the  Iowa  State  Water  Resources  Research  Institute 
administered  cooperatively  bv  the  l Diversity  ol  Iowa 
and  Iowa  Slate  I Diversity  has  been  designated  as  I lie 
participating  institution  under  the  ledeial  Watei  Re 
sources  Research  Act  ol  l‘»o4  Many  reseau  It  programs 
are  carried  out  bv  various  departments  ot  the  tinivei si- 
nes. often  m cooperation  with  slate  or  ledeial  agencies 


Research 

In  addition  to  specific  research  projects  carried  on  by 
various  departments  of  the  State  I'niversities.  research 
activities  of  the  Slate  include  programs  in  the  following 
areas: 

a Ground  water  research,  including  investigations  to 
locate  ground  water  supplies  and  to  ascertain 
sources  ol  ground  water. 

b.  Statistical  analyses  ol  stream  flow  data. 

c.  L fleets  of  herbicides,  pesticides  and  fertilizer  on 
lisli  and  wildlife. 

d.  Economic  factors  m the  establishment  ol  water 
quality  standards. 

e.  Moisture  movement  to  vertical  sinks  in  water  un- 
saturated soils. 

f.  Recession  characteristics  ol  Iowa  streams. 

g.  Competitive  recreational  uses  of  selected  Iowa 
lakes. 

h.  Discharge  valley  form  relationships  ot  selected 
Iowa  streams 

i Breakdown  of  organic  pollutants  by  biological  and 
chemical  action. 

I Movement  of  radionuclides  through  soil  forma- 
tions. 

k Properties  ol  tile  drainage  watei 

I flow  in  river  bends. 

m.  Reoxygenation  of  Iow  a streams. 

Data  Collection  and  Interpretation 

Iowa  has  maintained  programs  ot  liy  drologic  data  col- 
lection since  the  inception  of  the  Geological  Survey  in 
ISO 2.  Ihe  Survev  is  the  repositoiy  for  all  basic  geologic 
dala  obtained  m the  Stale  and.  m cooperation  with  the 
l'.  S.  Geological  Survey  , is  responsible  for  the  collection 
and  dissemination  ot  data  on  water  wells,  water  levels, 
stream  How  and  sediment  loads,  lake  levels  and  other 
hy  drologic  data  Programs  ol  data  collection  include  the 
following  representative  areas 

a.  Continuous  gaging  through  a statewide  network 
ol  121  stream  gaging  stations  and  II  lake  gaging 
stations 

b.  Records  ol  ground  water  levels  ill  I 24  observation 
wells  throughout  the  state. 

c Collection  of  suspended  sediment  data  on  I I xe 
levied  streams. 

d.  Collection  ol  chemical  quality  dala 

e Collection  and  inlerpielatlon  ol  data  with  regard 
to  research  piograms  mentioned  above. 

Ihe  Survey  also  conducts  topographic  mapping  ol  the 
State  m cooperation  with  the  lopogiaphic  Division  ol 
the  Geological  Smvcv.  1 S Department  ol  the  Intcitoi 
Modern  lopogi.iplm  maps  ai>  ol  gie.il  value  in  many 
activities  related  to  water  resources,  pailtcularlv  in  the 
establishment  ot  flood  plain  management  programs. 


n. 


Inventory  Studies 


2 Water  Supply 


Inventories  of  programs  and  available  information  are 
aecomplished  periodically  in  the  State  water  agencies 
and  reported  primarily  by  means  of  an  annual  or  bi- 
ennial report.  There  is  no  required  central  repository  of 
programs  01  information  and  interagency  exchange  of  in- 
lormation  is  informal  and  irregular.  There  is  an  obvious 
need  tot  maintaining  an  up  to  date  composite  inventory 
ol  research  and  data  collection  programs  both  to  prevent 
wasteful  duplication  and  to  guide  future  studies. 

Planning 

I he  Iowa  Natural  Resources  Council  has  primary  re- 
sponsibility for  comprehensive  planning  of  the  water 
resources  ol  the  State.  Hie  Council  is  charged  with  co- 
ordinating stale  planning  with  local  and  national  plan- 
ning and  to  undertake  the  resolution  of  any  conflicts 
that  may  arise  between  the  water  resources  policies, 
plans,  and  projects  ol  the  federal  government  and  those 
ol  the  state,  its  agencies  or  its  people. 

The  Council  must  give  consideration  to  the  needs  ol 
agriculture,  industry  . health,  fish  and  wildlife,  recreation, 
pollution  and  allied  matters  as  they  relate  to  water  re- 
sources. \n  informal  organization  including  representa- 
tives ol  all  Slate  water  lesource  agencies,  the  State 
( oordinating  liioup  foi  Comprehensive  Water  Resources 
Planning,  has  been  formed  on  invitation  ol  the  Resources 
Council  to  obtain  the  views  ol  all  interests  and  to  prevent 
duplication  of  effort  in  the  formulation  of  a comprehen- 
sive state  plan  for  water  and  related  land  resources. 

Construction  and  Development 

1.  Flood  Control 

\s  indicated  in  previous  sections,  the  Iowa  Nat- 
ural Kesotnves  t ouncil  reviews  applications,  plans 
and  specifications  lor  flood  control  projects  in  the 
Stale  and  cooperates  generally  in  survey  and  plan- 
ning phases  of  ,vn  projects  to  be  consiiucicd  In 
other  State  agencies  and  In  local  or  federal 
agencies. 

Mihough  the  Resources  Council  has  statutory 
authority  to  construct  flood  control  works  or  to 
cooperate  therein,  funding  has  never  permitted  any 
construction. 

Mam  local  organizations  are  also  involved,  pie- 
sentlv  or  potentially,  in  flood  control  and  iclalcd 
programs.  I hese  include  soil  conservation  districts, 
suhdisiricls  ol  soil  conservation  districts,  soil  and 
water  conservation  districts,  levee  and  drainage 
districts,  and  municipalities. 


In  Iowa,  water  supply  is  primarily  a respot  sihi 
lity  o!  local  government,  principally  miiincipaln i 
and  water  districts  (county  systems) 

The  State  has  not  initiated  or  finalised  a pic.' 
for  local  water  supply  I he  low  a Natural  Re- 
Council  now  has  atith  nv  to  enter  ml  - ncc"tij 
lions  and  agreements  with  the  federal  government 
with  respect  to  uicienienl.il  storage  foi  water  sup- 
ply in  federal  projects.  \ny  such  agreement  w.  u Id 
not  bind  the  State  without  speed ic  enactment  "I 
the  legislature 

3.  Water  Quality  Control 

Water  quality  control  is  the  responsibility  ol  the 
lecenlly  ctcatcd  Water  Pollution  Control  ( ommis- 
siori  with  the  State  Department  ot  Health  serving 
as  its  technical  and  administrative  arm.  These  agen- 
cies have  broad  powers  tor  controlling  pollution 
ot  the  waters  -t  the  State  as  discussed  in  print 
sections. 

Neithei  agency  is  directly  involved  in  the  con- 
struction ol  projects  for  water  qualm  coniiol  ex- 
cept til  the  issuance  of  permits  for  such  works.  The 
Department  ot  Health  establishes  priorities  and  co- 
ordinates federal  grants  for  construction  of  waste 
treatment  facilities. 

4.  Navigation 

a Commercial—  The  State  ot  Iowa  has  two 
ma|or  navigation  projects  developed  by  the 
I s Corps  ot  I ngineers  along  its  borders, 
the  I ppet  Mississippi  Rivet  canalization  pi>M 
ect  on  the  east,  and  the  Missouri  Rjvci  stabi 
lization  and  navigation  pioiect  on  the  west 
I ach  project  involves  the  establislunet  . and 
maintenance  of ‘Moot  navigation  channels 
I he  Mississippi  Rivci  system  has  been  in  op- 
eration since  I 'Ml)  I he  limiting  depth  of  ih  ■ 
Missoni i Rivei  pioiect  has  been  incicascd  i 
’-I  d feet  with  additional  planning  and  con 
struction  underway 

b.  Recreational  lln  State  ( otiseivalnm  t , 
mission  administers  the  water  navigation  icg 
illations  ol  the  State  (extensively  icvtscd  in 
I'h'l  ).  which  include  requirements  regarding 
the  registration  ol  motorboats  and  teqiiiic 
merits  applicable  to  the  opciation  ot  all 
wateicialt  float  legisitation  and  mspo.ii  u 
tecs  are  placed  in  a special  conservation  I mid 
to  be  used  bv  the  ( omiuisston  solclv  loi  the 
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administration  anil  enforcement  ol  nnvtga 
lion  Lin s and  waloi  safety  Hie  ( oimuissinn 
also  hai  ils  own  art tliciul  lake  construction 
ptogrjin  underway  and  is  cooperal mg  with 
(In-  tederal  government  in  planning  and  pro- 
siding  hoalnig  and  other  rccieational  lacilt- 
lies  a'  sUih  sites  as  the  Coralville.  Red  Rock. 
Kathhim.  and  S.iylotville  Reseivoirs 

I lit-  Natuial  Ki'sou in's  Council  makes 
official  eominenis  on  tederal  reports  on 
reereational  navigation  facilities  and  reviews 
Stale  and  local  plans  for  any  works  to  be 
const  rue  teil. 

5.  Hydro  Power 

I hit  teen  hydro-power  plants,  not  including  the 
Cnion  I lectnc  Company  plant  on  the  Mississippi 
Riser  al  Keokuk  leinain  in  operation  in  Iowa 
Isso  ol  these  aie  Imatcil  on  the  lies  Moines  Risei 
at  F ort  Dodge  and  Ottumwa:  the  remainder  are  on 
streams  in  the  east  and  east  central  part  ol  the 
State  Most  ol  these  plants  are  operated  to  provide 
power  during  peak  demand  periods 

Since  hvdro-powet  in  Iowa  is  no  longer  competi- 
tive ssitlt  either  thermal  or  diesel-elec ti ic  possei. 
the  operation  of  existing  lis  dro-pow  ei  plants  lor 
the  production  ot  electric  posse r has  been  steadily 
declining  in  recent  seats  In  some  cases,  the  power 
company  is  maintaining  the  dam  and  impound- 
ment as  a source  ol  cooling  water  loi  the  thermal- 
power  replacement  unit  More  often,  however,  the 
dam  and  appurtenant  works  are  being  transferred 
to  local  interests  (municipality  or  county  conserva- 
tion board)  for  recreational  purposes 

Hie  Vitur.il  Rcsouices  ( ouncil  and  the  Stale 
• oinmerce  Commission  have  responsibilities  with 
i ect.it d to  Indru-powcr  production  anil  facilities 
lb  Rcsouices  ( ouncil  administers  the  Stale  stat 
ule  regulating  null  dams  and  races,  including  the 
renew  ol  application  and  plans  for  any  new  struc- 
tures and  the  annual  inspection  and  licensing  ol 
existii  i lures  rhe  Commerce  Commission 
lias  lunsdiclion  over  lales  and  otliei  charges,  ser- 
ines provided,  and  management  ol  property  In 
addition,  be  foie  any  hydioelectric  plant  may  be 
lotistiucfed.  o pei. ited  or  maintained  within  the 
State,  a certificate  ot  public  convenience  and  nec- 
essity must  be  obtained  limn  the  I xecutive  C outi- 
ctl  ot  Iowa 

6.  General  Recreation 

In  I -chin. uv  1 0(>i>  i ho  State  ol  Iowa  submitted 
lo  the  I s Bureau  ol  Outdooi  Kciie.ition  the 
statewide  compiehensive  outdooi  recieatioii  plan 


lot  Iowa  Hie  plan,  entitled  "Outdoor  Recreation 
in  Iowa  . was  prepared  In  the  Stale  Conservation 
Commission  to  provide  a general  Iramework  to 
guide  future  lecreational  development  in  the  State 
and  to  make  Iowa  eligible  for  monies  Irom  the 
ledeial  1 and  and  Water  Conservation  lund 

I he  plan  outlines  recreation  needs  and  supplies 
and  suggests  specific  programs  lor  meeting  these 
needs  m the  ye.u  I'Xib  to  l')7()  An  up-dated  plan 
is  uiidet  preparation  at  the  piesent  time  and  w ill  be 
submitted  to  the  BOR  w ithin  the  next  few  months 

7.  Fish  and  Wildlife 

Slate  piograins  for  the  preservation  ot  lish  and 
wildlife  ate  the  responsibility  ot  the  State  ( onsei- 
vation  C ommission.  Its  Division  ol  l ish  and  C>ame 
carries  out  numerous  activities  with  respect  to  tisli 
and  wildlife  resources,  including  management  ot 
nine  fish  hatcheries,  dtto  lish  and  wildlife  areas,  a 
wildlife  exhibit  aiea.  and  various  lish  and  wildlife 
research  and  experimental  projects. 

\ more  complete  description  of  the  functions 
of  the  Conservation  Commission  is  presented  in 
the  section  on  Administrative  Structure. 

Regulation 

(State  regulation  with  respect  to  water  use.  vvatet 
i|u.iliti . construction,  well  drilling,  channel  encroach- 
ments. and  use  ot  tlood  plains  has  been  discussed  in  the 
sections  on  Regulatory  Authority.  State  Laws.  Watei 
Rights  and  Authority  Changes.) 

1.  Drainage 

Although  some  of  the  drainage  laws  ol  Iowa 
date  back  lo  tcrtitoi tal  day  s.  diamage  ol  l he  let t tie 
lands  ol  central  and  north-central  Iowa  was  accom- 
plished for  the  most  part  in  the  e.uly  I 'ton's  b\ 
drainage  districts  A I'KIs  amendment  to  the  con 
stitution  authori/ed  the  General  Assembly  to  pass 
laws  permitting  the  ownets  ol  land  to  construct 
drains,  ditches,  and  levees  for  agricultural,  sanitary 
oi  mining  purposes  aeioss  the  lands  ot  others  and 
provide  for  the  organization  of  drainage  distiivts 
with  the  powei  ol  condemnation,  \ppiopnatc 
statutes  were  enacted  piomptly  governing  the  lor 
illation,  operation,  assessment  ot  damages  and  ben 
el  its.  etc  . ol  diamage  and  levee  districts 

I he  State  Soil  Conservation  Committee  coouli 
nates  the  work  of  the  100  Soil  Conseivation  Ills 
tricts  which,  with  technical  assistance  from  the 
I s Soil  t otiserv alion  Service,  play  a ma|oi  iok 
tn  Iowa's  farm  diamage  piogiam. 


2.  Irrigation 

Hie  use  ol  water  tor  imitation  in  Iowa  is  regu- 
lated under  the  provisions  ot  the  lowaWaiet  Rights 
I aw  described  m a previous  section 

The  availability  ol  irrigation  ei|iiipment  and  an 
adequate  source  ol  water  provides  insurance  against 
short-term  deficiencies  in  precipitation  and  permits 
supplemental  irrigation  to  obtain  optimum  welds 
trout  high  value  crops. 

Irrigation  In  Iowa  has  increased  only  slightlv 
since  enactment  ot  the  Watei  Rights  1 aw  in  ll><~ 
Permits  now  in  force  authori/e  irrigation  ol  about 
#5.000  acres  of  the  25  million  cropped  acres  in  the 
State. 

3.  Control  of  Erosion  and  Sedimentation 

Iowa  programs  to  control  erosion  and  sedimen- 
tation are  administered  In  its  Soil  Conservation 
Districts  and  Subdistricts  thereof  with  technical 
assistance  from  the  l . S Soil  Conservation  Service 
and  financial  assistance  of  the  Xgricultural  Con- 
servation Program.  State  financial  assistance  and 
other  activities  ot  the  Districts  are  coordinated  In 
the  State  Soil  Conservation  Committee 

The  Soil  Conservation  Districts  conduct  a vari- 
ety ol  functions  relating  to  soil  and  water  conserva- 
tion and  the  control  and  prevention  of  erosion. 
Hood  water  and  sediment  damages  I'nder  the 
Iowa  enabling  law  participation  in  the  program  is 
"purely  voluntary" 

All  farm  land  in  the  State  is  included  m soil  con- 
servation districts,  about  one-hall  of  the  farmers 
have  signed  agreements  to  cooperate  in  the  pro- 
gram. and  conservation  practices  have  been  install- 


ed on  about  one-third  ol  the  agricultural  land  in 
the  Slate 

4 Reservoir  Sites 

a Reservation  h t \tlvanee  Irr/imifirm-  Iowa 
has  no  official  policy  or  progiam  lot  advance 
acquisition  ot  reservoir  sites  Interests  in 
lauds  necessary  for  construction  >t  a paiti- 
eular  project  are  acquired  as  the  project  is 
aulhoii/ed  and  funded 

b Reservation  h t / oniiix  I Ik  Slate  t I >wa 

has  no  statutes  specifically  .111111011/1111’  the 
icservalion.  by  means  ot  zoning,  ot  sites  lot 
Inline  construction  of  leservoirs 

PROJECTIONS 

Policy  and  Program  Trends 

Studies  underway  by  the  Iowa  Natural  Resources 
( ouncil  and  the  Stat  •('«••  adulating  (itoup  lot  XX  alei  Re 
souices  Planning  coordinating  Stale  planning  w ith  ledeial 
planning  on  the  t ppci  Mississippi  River  basin  and  1 he 
Missouri  River  Basin  will  provide  the  general  guidelines 
tor  the  future  development  ot  watei  and  related  land  le 
sources  in  Iowa 

Financing  Future  Developments 

Ihe  studies  mentioned  above  and  detail  plans  relating 
to  particular  areas  ol  inteiest  will  doubtless  result  in  rec- 
ommendations for  current  and  Inline  financing  ot  watei 
resource  developments 


APPENDIX  A - WATER  QUALITY  STANDARDS 


IOWA  WATER  POLLUTION  CONTROL  COMMISSION 
RULES  AND  REGULATIONS 
WATER  QUALITY  STANDARDS 

Pursuant  to  authority  of  Chapter  375.  section  9 and  section  13.  Acts  of  the  Cist  General  Assembly,  the  following 
water  quality  and  effluent  standards  are  hereby  adopted. 

Section  I.  Water  quality  standard  relating  to  floatable  and  settleable  solids.  The  waters  of  the  state  shall  be  kept  t ree 
of  floatable  and  settleable  solids  as  hereinafter  provided. 

1.1  Municipal  effluent  standard  No  municipality  shall  discharge  any  sewage  to  the  waters  ol  the  stale  without 
effective  removal  of  floatable  and  settleable  solids  as  the  minimum  degree  of  treatment. 

These  rules  are  intended  to  implement  Chapter  375.  section  9 and  section  1 3.  Acts  of  the  Cl st  General  Assembly. 

These  rules  shall  become  effective  as  provided  in  Chapter  I7A  of  the  Code  after  filing  in  the  office  of  the  Secretary 
ol  Stale  after  review  by  the  Departmental  Rules  Review  Committee. 

s1  R.  J.  Schliekelman 
R.  .1 . Schliekelman 
Technical  Secretary 

Iowa  Water  Pollution  Control  Commission 


DATL  ADOPTED  Feb.  24.  1466 


s/  Robert  R.  Buckmastet 
DEPARTMENT  HIM) 


DATE  March  X.  1966 

s/  Adolph  W.  Elvers 
CHAIRMAN  DEPARTMENTAI  RIT  I S 
REVIEW  COMMITTEE 


EXAMINED  AND  APPROVED 

DATE  Feb.  28.  1 466 

s Robert  B.  Seism 
ATTORNEY  GENERAL 

REVIEWED  AND  APPROVED 


IOWA  WATER  POLLUTION  CONTROL  COMMISSION 
RULES  AND  REGULATIONS 
WATER  QUALITY  STANDARDS 

Pursuant  to  the  authority  of  section  455B.4  and  455B.13.  Code  of  Iowa.  1466.  the  water  quality  slandaids  found  in 
the  Julv.  1966.  Supplement.  Iowa  Departmental  Rules,  page  70.  are  hereby  amended  by  adding  the  following  to 
Chapter  1 

Section  I 2 ( 45 5 B ) Surface  water  quality  criteria. 

I 2(  I I General  policy  considerations.  Surface  waters  are  to  be  evaluated  according  to  then  ability  to  siippoit  the 
legitimate  (beneficial  I uses  to  which  they  can  feasibly  be  adapted,  and  this  specific  designation  ot  quality  aic.o  T 41  be 
done  bv  the  Iowa  Water  Pollution  Control  Commission 


4o 


Sampling  lo  determine  conformance  to  these  criteria  shall  he  done  at  sufficient  distances  downstream  Irotti 
waste  discharge  points  to  permit  adequate  mixing  of  waste  effluents  with  the  surface  waters. 

|.2(2)  General  criteria.  The  tollowing  criteria  ate  applicable  to  all  surface  waters  at  all  places  and  at  all  times 

a I ree  from  substances  attributable  to  municipal,  industrial  or  other  discharges  that  will  settle  to  form 
putrescent  or  otherwise  objectionable  sludge  deposits: 

h.  Tree  from  floating  debris,  oil.  scum  and  other  floating  materials  attributable  to  municipal,  industiial  or 
other  discharges  in  amounts  sufficient  to  be  unsightly  or  deleterious: 

c.  f ree  from  materials  attributable  to  municipal,  industrial  or  other  discharges  producing  color,  odor  or 
other  conditions  in  such  degree  as  to  be  detrimental  to  legitimate  uses  ot  water  . 

d.  f ree  from  substances  attributable  to  municipal,  industrial  or  other  discharges  in  concentrations  or 
combinations  which  are  detrimental  to  human,  animal,  industrial,  agricultural,  recreational,  aquatic  or  other  legitimate 
uses  of  the  water. 

1.2(d)  Specific  criteria  for  designated  water  uses.  I ho  following  criteria  aie  applicable  at  flows  greater  than  the 
lowest  flow  for  seven  consecutive  days  which  can  be  expected  to  occur  at  a frequency  of  once  every  ten  years. 

a.  Public  water  supply.  The  following  criteria  loi  surface  water  quality  apply  to  the  point  at  which  water  is 
withdrawn  for  treatment  and  distribution  as  a potable  supply: 

(1)  Bacteria:  Waters  shall  be  considered  to  be  of  unsatisfactory  bacteriological  quality  as  a source 

when: 


A sanitary  survey  indicates  the  presence  or  probability  of  the  presence  of  sew  age  of  other  objectionable 
bacteria-bearing  wastes  or 

A bacteriological  survey  using  eolil'orm  or  other  appropriate  indices  indicates  bacteriological  concentra- 
tions significantly  higher  than  those  normally  found  or  expected  in  these  waters  when  tree  from  pollution  by  sewage- 

12)  Radioactive  substances:  Gross  beta  activity  (in  the  known  absence  of  strontium-'H)  and  alpha 
emitters)  not  to  exceed  1000  micro-micro-curies  per  liter. 

(d)  Chemical  constituents:  Not  to  exceed  the  following  concentrations: 


Specific  constituents  (mg/I  I 


Arsenic 

0.05 

Cyanide 

0.025 

Barium 

1.0 

Fluoride 

1.5 

Cadmium 

0.0 1 

Lead 

0.05 

Chromium  (hexavalent I 

0.05 

Phenols 

0.02 

All  substances  toxic  or  detrimental  to  humans  or  detrimental  to  treatment  processes  shall  be  limited  to 
nontoxic  or  nondetrimental  concentrations  in  the  surface  water. 

b.  Aquatic  life.  The  following  criteria  are  designed  for  the  maintenance  and  propagation  of  a well-balanced 
fish  population.  They  are  applicable  to  any  place  in  surface  waters  but  cognizance  w ill  he  given  to  opportunities  loi  ad- 
mixture of  waste  effluents  with  such  waters. 

(I ) Warm  water  areas.  Dissolved  oxygen  Not  less  than  5.0  mg/ 1 dining  at  least  lo  houis  of  any  24 
hour  period  and  not  less  than  4.0  mg/I  at  any  time  during  the  24-hour  period 

pll:  Not  less  than  0.K  not  above  l|,(). 
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Temperature:  Not  to  exceed  43°F  during  the  months  ot  Max  through  November  and  not  to  exceed 
73°F  during  the  months  of  December  through  April. 

Chemical  constituents:  Not  to  exceed  the  following  concentrations: 

Specific  constituents  (mg/I ) 


Ammonia  Nitrogen  < N ) 

2.0 

•Copper 

0.02 

* Arsenic 

1.0 

Cyanide 

0.025 

* Barium 

5.0 

•Lead 

0.10 

*Cadmium 

0.05 

Phenols 

0.20 

•Chromium  (hexavalent ) 

0.05 

•Zinc 

1.0 

•Chromium  (trivalent ) 

1.00 

*A  maximum  of  5.0  mg  1 for  the  entire  heavy  metal  group  shall  not  be  exceeded. 


All  substances  toxic  or  detrimental  to  aquatic  life  shall  be  limited  to  nontoxic  or  nondetrimental  concen- 
trations in  the  surface  water. 

(2)  Cold  water  areas.  All  criteria  stated  for  warm  water  areas  apply  to  cold  water  areas  except  as 

follows: 


Dissolved  oxygen:  Not  less  than  7.0  mg/I  during  at  least  16  hours  of  any  24-hour  period  nor  less  than 
5.0  mg  1 at  any  time  during  the  24-hour  period. 

Temperature:  No  greater  than  70°F. 

c.  Recreation.  The  following  criteria  are  applicable  to  any  waters  used  for  recreational  activities  involving 
whole  body  contact  such  as  swimming  and  water  skiing. 

( I ) Bacteria:  Waters  shall  be  considered  to  be  of  unsatisfactory  bacteriological  quality  for  the  above 
recreational  use  when: 

A sanitary  survey  indicates  the  presence  or  probability  of  the  presence  of  sewage  or  other  objec- 
tionable bacteria-bearing  wastes  or 

A bacteriological  survey  using  eoliform  or  other  appropriate  indices  indicates  bacteriological  con- 
centrations significantly  higher  than  those  normally  found  or  expected  in  these  waters  when  free  from  pollution  by 
sewage. 

These  rules  are  intended  to  implement  sections  455  B. 4 and  45 5 B.  1 5.  Code  of  Iowa.  1 466. 

These  rules  shall  become  effective  as  provided  in  Chapter  17A  of  the  Code  after  filing  in  the  office  of  the  Secretary 
of  State  after  review  by  the  Departmental  Rules  Review  Committee. 
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Kl  VII  WIT)  AND  APPROVFD 

DATF  March  17.  1467 
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RUFFS  RFVIFW  COMMITTI  I 
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1 1 must  he  recognized,  of  couixe.  that  .1  know  lodge  >>! 
the  living  law  ot  the  tiekls  coveted  b\  this  repot l is 
vital  I"  .1  proper  understanding  ol  the  oveiall  legal  pie 
lure  I oi  this  reason,  and  in  the  laee  ot  obvious  limita 
t toils  ot  time,  the  repot  I does  not  contain  a sepaiate 
section  on  conclusions  ut  recommendations  Neverthe- 
less. it  is  hoped  that  tlusieport  is  ol  value  in  identifying 
aieas  loi  tin  (her  investigations  and  in  pointing  to  a proper 
perspective  I'oi  eliective  future  action. 
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JURISPRUDENCE 

Kansas  Water  Law 

1 State  Constitution 

In  drafting  the  Wyandotte  Constitution,  which 
was  adopted  in  1856.  the  territorial  legislature  did 
not  include  any  specific  provision  relating  towater. 
It  did.  In  wever.  contain  a section  prohibiting  state 
partitipation  in  works  of  "internal  improvement."1 
A part  of  the  Wyandotte  Constitution  that  remains 
the  basic  law  of  the  State,  the  section  continues  to 
prohibit  woiks  of  "internal  improvement 

By  the  time  'he  Kansas  Constitution  was  dratt- 
ed. other  states  had  fallen  into  financial  difficulties 
by  becoming  involved  in  the  construction  of  canals 
and  other  works  of  internal  improvement  The 
trainers  ol  the  Kansas  Constitution  were  anxious 
to  avoid  similar  happenings.  Consequently  they  in- 
cluded the  mentioned  prohibition  and  for  nearly  a 
century  it  served  to  prevent  state  financial  partici- 

I ('niistilutinn  of  the  State  of  Kansas,  adopted  at  Wyandotte. 

July  2‘>,  'SO  Article  XI.  See.  .1. 

^Kan.  Const.  Art.  It.  § ‘V 


pattoti  in  highway  development  water  eontiol 
pioiecls.  and  watei  development  undertakings  In 
1928,  however,  the  people  of  Kansas  amended  the 
constitutional  provision  to  permit  the  S'ate  to 
catty  out  a highway  construction  program.  On 
November  4.  1 1>5 s.  they  further  amended  theses 
tion  to  permit  state  paitieipation  in  llood  control 
works  and  woiks  I'm  the  conseivation  and  develop- 
ment of  water  resources.  The  provision,  then . now 
prov  ides 

lire  state  shall  never  be  a party  in  carrying 
on  any  work  of  internal  improvement  except 
that  ( I t It  may  adopt,  construct,  reconstiuct 
and  maintain  a state  system  of  highway  s but  no 
general  property  tax  shall  ever  he  laid  nor  gen- 
eral obligation  bonds  issued  by  the  state  lot 
such  highways.  (2)  It  may  be  a patty  to  flood 
control  works  and  works  for  the  conservation 
or  development  of  water  resources.  ’ 

For  many  years  prior  to  the  adoption  ol  the 
amendments  mentioned  above,  the  Supreme  Court 
of  Kansas  recognized  a distinction  between  "pub- 
lic improvements"  and  "internal  improvements  " 
It  decided  that  "public  Improvements"  include 
buildings  and  improvements,  such  as  state  houses, 
penitentiaries,  educational  institutions,  and  the 
like  It  decided  that  "internal  improvements"  in- 
clude such  developments  as  turnpikes  and  canals  4 


2.  Statutes 

In  1855  the  first  territorial  leglslatuie  ol  Kansas 
provided 

The  common  law  of  England  and  all  statutes 
and  acts  of  parliament  made  prior  to  the  fourth 
y ear  ol  James  the  First  and  which  arc  ofgcnct.il 
nature,  not  local  to  that  kingdom,  and  not  re- 
pugnant to  or  inconsiste.it  with  the  constitution 
of  the  I'nited  States,  and  the  act  entitled  " An 
act  to  organize  the  Territories  ol  Nebraska  and 
Kansas."  or  any  statute  law  which  may  from 
time  to  time  he  made  or  passed  by  tins  or  a ttx 
subsequent  legislative  assembly  ot  the  Territory 
of  Kansas,  shall  be  the  rule  of  action  and  dect 
sion  in  this  Territory  . any  law  . custom,  or  usage 
to  the  contrary  notwithstanding  ' 

In  1868.  following  Kansas  statehood,  the  legi' 
lat lire  provided. 

The  common  law  as  modified  by  constitution 
and  statutoiy  law.  judicial  decisions,  and  the 


1 k.ni  Const  \M  I I . § n. 

■*St;ite  of  Kansas.  ex  ret.  I olein  on.  i Kells.  71  Kan.  nil.  si 
fas  aso  (1905).  and  Slate  ol  Kansas,  ex  rs-l  l al.-s-r.s  hoard 
of  Regents.  I (.7  Kan  5s7,  ;o7  I'  2d  .17  1 (I  nam 
*1  asss  of  the  lerrilors  ol  Kansas.  t‘h.  xt  A I,  § I 


conditions  and  wants  ol  the  people,  shall  re- 
mum  in  force  in  aid  of  the  General  Statutes  of 
this  state ; but  the  t ule  of  the  common  law . that 
statutes  in  derogation  thereof  shall  he  strictly 
construed,  shall  not  be  applicable  to  any  gen 
eral  statute  ol  this  state,  but  all  such  statutes 
shall  be  liberally  construed  to  promote  then 
object  .*’ 

\s  a result  of  the  provisions  quoted  above,  the 
niles  of  the  1 nglish  common  law  became  the  rules 
of  decision  in  this  State  in  the  water  law  field,  ex- 
cept as  they  were  modified  by  statute  In  the  years 
that  followed,  the  Kansas  legislature  modified  the 
basic  law  of  the  State  by  enacting  a number  of 
significant  statutes.  They  included  Kan.  Law  s 1866. 
('ll.  57;  Kail.  I aws  1876.  Ch  58;  Kan  Laws  1886. 
Or.  115.  constituting  the  introduction  of  the  ap- 
propriation doctrine  into  Kansas  law;  Kan.  Laws 
IS8l).  C'h.  95;  Kan  Laws  1880.  C|i.  165;  Kan 
Laws  I80|.  Ch.  155;  Kan  Laws  1805.  C'h.  162. 
creating  the  State  Board  of  Irrigation  Survey  and 
experiment;  Kan.  Laws  1800.  Ch.  151;  Kan.  Laws 
1017.  Ch  172.  creating  the  Kansas  Water  Com- 
mission and  again  emphasizing  the  appropriation 
doctrine;  Kail.  Laws  1919.  Ch.  218.  creating  the 
Division  of  Irrigation  of  the  State  Board  of  Agri- 
culture; Kan.  Laws  1027.  Ch.  205.  creating  the 
Division  of  Water  Resources  of  the  State  Board  of 
Agriculture  and  Irrigation;  Kan.  Laws  1955.  Ch 
206;  Kan.  Laws  1945.  Ch.  590.  popularly  known 
as  the  Kansas  Water  Appropriation  Act;  Kan.  Laws 
1957.  Ch.  559.  amending,  supplementing  and  re- 
pealmg  certain  provisions  of  the  1 045  Act;  Kan. 
Laws  1965.  Ch.  557.  amending  K S A.  S2a-70ob 
(1064).  one  of  the  Kansas  appropriation  statutes; 
Kan.  Laws  1065.  Ch.  514.  officially  designated 
the  '‘slate  water  plan  act";  and.  Kan.  Laws  1065. 
Ch.  558.  officially  designated  the  "state  watei 
plan." 

The  statutory  provisions  cited  above  constitute 
the  main  provisions  enacted  for  the  acquisition, 
administration,  and  control  of  water  rights  and 
water  resource  development  in  the  State  A con- 
siderable number  ol  other  statutes,  relating  to  a 
number  of  other  activities  in  the  water  law  field, 
were  also  passed.  Those  sections  included  matters 
relating  to  drainage,  sewage  disposal,  pollution 
control,  channel  improvement,  park  development, 
levee  and  dam  construction,  data  collection,  soil 
conservation,  general  provisions  relating  to  the 
creation  of  special  districts,  and  the  like  Only 
those  statutes  that  relate  to  the  specific  topics 
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covered  by  this  report  are  included  in  the  passages 
that  follow. 

3.  Republican  River  I nsterstate  Compact 
(Colo. -Kan. -Nebr.) 

The  Republican  Rivei  Compact,  involving  the 
states  of  Kansas.  Colorado,  and  Nebraska,  pertains 
to  the  waters  ot  the  Republican  River  Basin  to  its 
junction  with  the  Smoky  Hill  in  Kansas.  After  rati- 
fication h\  the  three  states.  Congress  ratified  the 
compact  and  the  President  approved  it  on  May  26. 
1945  Its  major  purposes  are  to  provide  for  the 
most  efficient  use  of  the  waters  ot  the  Republican 
River  Basin  for  multiple  purposes;  to  provide  for 
an  equitable  division  of  such  waters;  to  remove  all 
causes,  present  and  future,  which  might  lead  to 
controversies;  to  promote  interstate  comity ; to  rec- 
ognize that  the  most  efficient  utilization  of  the 
waters  within  the  basin  is  for  beneficial  consump- 
tive use;  and  to  promote  joint  action  by  the  stales 
and  the  L titled  States  in  the  efficient  use  ot  watei 
and  the  control  of  destructive  floods.1* 

I nder  the  compact,  the  three  states  ate  required 
to  collect  and  correlate  the  data  necessary  lor  the 
proper  administration  of  the  compact  provisions. 
In  each  state  the  official  charged  w ith  the  duty  of 
administering  the  public  water  supplies  administers 
its  provisions.  In  the  performance  of  then  duties 
they  may  . by  unanimous  action,  adopt  such  rules 
and  regulations  as  are  consistent  w i ill  the  prov  tsions 
of  the  compact.0  Accordingly . on  July  I'.  1959. 
they  did  adopt  rules  and  regulations  constituting 
flic  Republican  River  Compact  Administration 

Allocations  of  the  water  supplies  of  the  several 
drainage  basins  making  up  the  Republican  Rivet 
Basin  to  the  three  states  are  derived  from  the  com- 
puted average  annual  vugiii  water  supply  ol  each 
of  the  basins  as  set  forth  in  the  compact  Should 
the  future  computed  virgin  watei  supply  ot  any 
source  vary  more  than  ten  percent  from  the  com- 
puted average  annual  virgin  watei  supply  , the  allo- 
cations made  to  each  state  from  such  sources  ate 
to  be  inc teased  or  decteased  in  the  same  relative 
proportions.1 

4.  Arkansas  River  Compact  (Colorado  Kansas) 

The  \tkansas  River  ( ompact.  which  reflects  an 
agreement  between  the  states  ol  Kansas  ami  ( olo- 
rado.  involves  the  storage  ol  watei  m the  John 
Martin  Reservou  in  Colorado  and  the  Hows  ot  the 
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\i Luisas  Rivci  Altci  ratification  bv  the  Iwo  stales 
involved.  ( (ingress  ratified  the  compact  anil  the 
President  approved  it  on  Mas  'I.  I'l-l'i11  I he 
major  purposes  o!  the  eompaet  are  to  settle  exist- 
ing disputes  and  to  remove  causes  of  future  contro- 
vcisy  between  the  states  ot  Kansas  and  Colorado, 
and  between  the  citizens  of  the  two  states,  con- 
cerning the  waters  ot  the  Arkansas  River  and  con- 
cerning then  control,  conservation,  and  utilization 
loi  irrigation  and  other  beneficial  purposes:  to 
equitable  divide  and  apportion  between  the  two 
states  the  waters  ol  the  Arkansas  River  and  then 
utilization  as  well  as  benefits  arising  from  the 
construction,  operation,  and  maintenance  by  the 
United  States  ol  John  Martin  Reservoii  for  watei 
conservation  purposes. 1 ■ 

hie  compact  provides  for  the  "Arkansas  Rivei 
Compact  Administration"  to  administer  its  provi- 
sions 1 ' lo  comprise  the  Administration,  the  gov- 
ernor ol  each  state  appoints  three  representatives 
from  his  state  tor  a term  not  to  exceed  tour 
v ears  14  bach  governor  must  select  two  members 
who  are  residents  and  water  right  owners  m speci- 
fied areas  affected  by  the  compact.1'  I lie  compact 
specifies  that  the  third  member  from  each  state  is 
to  be  a certain  water  administration  official. |h  I he 
Colorado  representative  must  be  the  Director  of 
the  Colorado  Conservation  Board  and  the  Kansas 
representative  must  be  "the  chief  state  official 
charged  with  the  administration  ot  water  rights  in 
Kansas."  Accordingly . the  Kansas  representative  is 
the  chief  engineer  of  the  Division  ot  Water  Re- 
sources ol  the  State  Board  of  Agriculture  The 
President  of  the  United  States  is  requested  bv  a 
provision  ot  the  compact  to  designate  a person  to 
represent  the  United  States  as  an  ex  officio  mem- 
bet  and  act  as  chairman  of  the  Administration 
without  vote. 

The  Administration  is  empowered  to  adopt, 
amend,  and  revoke  bylaws,  rules,  and  regulations 
consistent  with  the  provisions  of  the  compact:  to 
prescribe  procedures  for  the  administration  ol  the 
compact:  and  to  perform  all  functions  required  to 
implement  the  compact  and  to  do  all  things  neces- 
sarv . proper,  or  convenient  in  the  perlormance  ot 
its  duties. 1 ,s 

The  compact  relates  to  the  waters  ot  the  Ar- 
kansas River.1"  It  defines  those  waters  as  the  water 


originating  in  the  natural  drainage  basin  ol  the  Ar- 
kansas River  including  its  tributaries  upstream 
fiom  the  Uoloiado-Kaiisas  State  line,  exclu  In  . 
waters  brought  into  the  Arkansas  Rive:  Basin  I mm 
other  river  basins.'" 

The  compact  apportions  the  waters  ol  the  \i 
Luisas  River  between  the  stales  ot  Kansas  and 
Colorado  in  terms  ol  the  periods  ot  vvmtci  and 
summer  storage  and  it  establishes  the  conditions 
for  the  release  ot  watei  from  storage  _l  It  also 
provides  that  each  state  mav  .all  toi  releases  sep- 
arately or  concurrently,  with  the  other"  III  gen- 
eral. the  states  ot  Kansas  and  ( olorado  have  nclits 
to  releases  from  storage  m the  ratio  ol  two  to 
three  respectively,  with  no  allowance  tor  debit-  or 
credits  Hie  releases  to  which  Kansas  is  entitled  are 
to  be  satisfied  by  an  equivalent  state  line  tlow  Din- 
ing periods  when  the  reservoir  is  empty  and  ( - 
rado  reverts  to  the  administration  ol  decieed  pin  i- 
ities,  Kansas  is  not  entitle  to  any  p 
tlow  into  John  Martin  Reservoir  Waters  originating 
in  Colorado  which  may  flow  across  the  slat 
during  such  periods  are  apportioned  to  Kansas.'' 

5.  Arkansas  River  Compact  (Kansas  Oklahoma! 

Recentlv  the  states  of  Kansas  and  Oklahoma 
have  entered  into  an  Aikansas  River  Compact, 
which  compact  involves  the  water  supplies  ot  the 
Arkansas  River  and  its  tributaries  Aftei  it'  n 
cation  by  the  stales  ot  Kansas  and  Oklahoma. 
Congtess  ratified  the  compact  and  the  Piesident 
approved  n on  Novembet  7 1966.  The  main 
purposes  of  the  compacting  parties  arc  to  promote 
interstate  comity  between  the  slates  ot  Kansas  and 
Oklahoma:  to  divide  and  apportion  equitably  be- 
tween the  states  ol  Kansas  and  Oklahoma  the 
waters  of  the  Arkansas  River  Basin  and  to  promote 
the  orderly  development  of  those  waters  to  pro- 
vide an  agency  tor  administering  the  watei  appoi- 
tionment  to  which  the  compacting  parties  have 
agreed:  to  eneoutage  the  maintenance  ol  an  active 
pollution  abatement  progtam  ill  each  ot  the  two 
states;  and.  to  seek  the  furthei  i eduction  ot  both 
natural  and  man-made  pollution  in  the  waters  ot 
the  Arkansas  Rivet  Basin.' 

The  compact  piovtdes  tot  the  cicatton  ot  the 
"Kansas-Oklahoma  Aikansas  Rivei  ( omimssion 
to  administer  its  provisions.*"  I he  i ommission  is 
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to  lie  composed  ol  tlnce  commissioners  horn  each 
ol  tlie  states,  which  commissioners  are  to  he  ap- 
pointed In  then  governors.  Hie  compact  provides 
that  two  ot  the  members  ol  each  state  delegation 
must  reside  in  the  Arkansas  Basin  ot  then  stale 
and  that  the  third  member  ot  each  delegation  must 
be  the  state  official  who  is  responsible  lot  adminis- 
tering the  water  laws  ol  Iris  slate  I he  compact  ic- 
qriests  that  the  President  of  the  bnited  States 
designate  a representative  to  the  ( ommission  in 
represent  the  I nited  Slates,  which  representative, 
without  vote,  is  to  be  the  presiding  officer  ol  the 
Commission.' 

The  Commission  is  empowered  to  etnplov  pci 
sonnet;  to  enter  into  contracts,  to  establish  and 
maintain  an  office  for  the  conduct  ot  its  a 1 1 a 1 1 s ; 
to  adopt  rules  and  regulations  governing  its  opera- 
tion; to  develop  principles  tor  the  storage  and 
release  of  water  from  all  federal  capacities  ot 
federal  reservoirs;  to  permit  either  state,  with  the 
consent  ol  the  proper  operating  agency,  to  im- 
pound water  for  subsequent  release  and  use  tor 
anv  purpose  approved  bv  the  Commission:  to  hold 
hearings  and  take  testimony  and  receive  evidence, 
and.  to  print  or  otherwise  reproduce  and  distribute 
all  of  its  proceedings  and  reports." 

Tire  compact  relates  to  that  portion  ol  the 
waters  of  the  Arkansas  River  and  its  tributaries 
originating  in  the  drainage  basin  of  the  Arkansas 
River  from  a point  immediately  below  the  con- 
tinence of  the  Arkansas  and  l ittle  Arkansas  rivers 
in  the  vicinity  of  Wichita.  Kansas,  to  a point  itnme- 
diatelv  below  the  confluence  of  the  Arkansas  River 
w ith  the  (irand-Neosho  River  neat  Muskogee.  Okla- 
homa.2’ The  compact  apportions  the  water  sup- 
plies of  the  Arkansas  River  and  its  tributaries  be- 
tween the  states  of  Kansas  and  Oklahoma  bv 
establishing  the  maximum  total  allowable  conser- 
vation storage  that  is  to  be  permitted  in  structures 
in  each  of  the  sub-basins  of  the  Arkansas  Basin  in 
Kansas.'10  The  construction  of  additional  conser- 
vation storage  in  Oklahoma  in  excess  ol  the  tabu- 
lated lli(sd  amounts  will  increase  the  permissible 
maximum  conservation  storage  in  the  same  sub- 
basin  in  Kansas  bv  an  equal  amount  ol  new  con- 
servation storage. 1 1 
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Kansas  is  bask  a IK  a ( alih'i  nia  D*  >.  1 1 inc  si  a ' 

\s  icllccied  b\  cail\  Kansas  Supienu-  ( -»ni!  , 

ions  Kansas  embraced  riparian  doctrine  .•  i 
with  lespeet  to  surlaee  wattfivouise-*  ami  i 
numbei  c » t occasions,  it  suggested  that  wimm  n 
lav\  principles  were  applicable  to  eiMiuid  c. 
latei  m its  history.  I lie  stale  turned  tojppo'pua 
lion  principles,  which  pi ineiples  appaiently  did  i»*  »i 
become  significantly  successful  until  aftei 
Kecoem/mg  a dual  K>\ ally  to  the  opposme  pun 
ciples  ot  uparian  idle  and  appropriation  doctime 
the  state  appaientK  followed  the  lead  < >1  ( allt * : a 
as  outlined  in  one  of  the  most  famous  watet  law 
cases  m the  west.  '4  In  doing  m>  it  retrained  to 
lollowmg  the  lead  ot  Coloiado'"  and  letnsed  t 
pa\  it'  allegiance  to  the  appropriation  doctrine  to 
the  exclusion  ot  the  riparian  rule  \s  a tesuli.  eail> 
Kansas  water  law,  and  in  fact  Kansas  watt 
down  to  1945.  consisted  ol  a mixture  ot  npaiiati. 
appropriation,  and  common  law  pnnciples  Judicial 
decisions  espousing  riparian  principles  co-mingicd 
with  statutes  embracing  appropriation  ideas  IK 


I he  term  *"(  "alifortiia  Moctrine  is  used  to  indicate  the  blend 
ing  of  riparian  and  appropriation  principles,  .is  distinguished 
1 1 . im  the  term  “(  « dot  ado  Ooctrin  which  is 
appropriation  principle'  unac  v ■ >mpani.  J I n riparian  louveph 
-'-'in  State  ot  Kansas,  ex  ret.  Peterson.  \ the  Kansas  Mate 
Hoard  of  Agriculture.  I 5K  Kan.  60.'.  I4l»  I’.  2d  604  < 1944).  the 
Supreme  C ourt  of  Kansas  stated  that  in  t eldliut  n bin  in 
mit.  96  Kan.  127.  I SO  l*ac  549  (|9|5),  the  Court  had  been 
asked  to  adopt  the  doctrine  of  the  western  states  loncernu 
irrigation  \n  evamination  of  the  I eldhut  • pinn  *n . Id  • v . i 
repeals  that  the  main  question  in  the  case  concerned  cxlieth*  t 
an  irrigation  ditch  and  right'  -of-way  f.u  irrigation  diuhc' 
were  incumbrances  on  property  iiiNolved  in  a contract  bn 
the  exchange  ot  land'  In  the  I eldhut  * .im  at  9 6 Kan.  I 2 v 
150  I’ac.  '50.  the  court  wrote  "Whether,  however.  the  I",  at 
conditions  have  called  for  the  'pecial  exerci'e  ol  legislation 
as  m Idaho  where  bv  acts  ol  Congress  and  state  statute' 
comprehensive  irrigation  'N'tein  ha'  been  established,  and 
public  record'  of  map',  right',  oa'cmeut'.  ditclic'.  eu  per 
taming  thereto  are  preserNed.  the  rule  i'  that  irrigation  diuli  ' 
are  not  an  incumbrance.  " Iho  court  then  cited  tretou  \ 

I ho m as.  N4  Kan  70.  II.'  t\n  ,'U6  ( I ‘M  I ).  Nvhich  in  n olv  ed 
a Usee  established  on  a river  by  Linn  and  maintained  at  ptibln 
expense  in  open  vicnn  ol  a purchaser,  which  case  alv*  in 
voiced  a holding  that  such  a lecec  was  not  an  incumbraiwc 
that  would  constitute  a breach  of  warrants  m the  sale  oj  Ian  t 
upon  which  the  levee  was  located  ITic  Court  then  at  ‘>6  Kan 
I2‘».  150  I * u 550.  made  tins  interesting  comment  "Wi  are 
urged  t«»  apply  this  doctrine  to  irrigation  ditches  in  this  slat 
It  tilt'  i'  to  bv*  done,  it  must  be  on  the  basis  that  the  un.  iinm 
ditch  is  plainly  disenable  to  inspection,  and  could  not  K 
placed  on  the  basis  chiefly  argued  I'n  appellant  Me  NVould 
put  it  on  the  ground  that  irrigation  is  necessary  ,n  "vstern 
Kansas,  and  that  we  should  adopt  the  Idaho  doctrine  We 
could  not  do  that  The  situation  ui  our  state  is  peculiar  In 
eastern  Kansas  the  Idaho  or  and  states'  doctrine  would  be 
entirely  inappropriate,  ill  central  Kansas  it  would  N t 
doubtful  proprietN  hi  the  extreme  parts  of  western  Kansas  ii 
might  do  very  well  but  no  court  has  power  to  divide  this 
state  like  all  (..ml.  into  three  part',  and  impose  a peculiar 
doctrine  upon  our  western  Irontiei 
Vl|  lie  v I hlggm . 69  i . » I 25  5 4 I*. h 'M  10  I'.ii  6 "4  ( I ssi*  1 
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.ind  la iao  ii  was  .1  complex  and  unsaiislactoiy  back- 
drop  to  water  resouree  development  56  At  the 
toimdation  was  the  basic  antagonism  between  a 
doetime  liipaiiant  that  rested  upon  ideas  ol  loca- 
tion and  a contiaty  doctrine  t.ippiopriaiionl 
which  rested  upon  recognition  ol  industry  and 
development 

In  an  impoiijin  case  decided  by  the  Kansas 
Nupiemc  t ouit  in  I ' '44  the  piohlem  came  u> 
the  toiel'ront  in  a diamuttc  wav  Hie  state  luoughl 
a quo  warumto  proceeding  questioning  the  autho- 
rity >|  the  Division  ol  Watei  Resources  ol  the  State 
Board  ol  Agriculture  and  its  ( hiel  I ngineei  (ll  to 
conduct  a hearing  on  a cue's  application  lor  a 
permit  to  appropriate  watei  Irom  nearby  ground 
watei  supplies  for  beneficial  use  or  (-1  to  leglilate 
ot  allocate  the  is  ind  waters  During  the 

course  ot  its  consideration  ol  the  appropriation 
statutes  the  Supieuie  t ourt  lealiimied  itsappiov- 
al  ot  riparian  and  common  law  principles  Without 
applying  constitutional  principles,  the  Com t ren- 
der od  ineffective  the  appropriation  statutes  that 
had  long  been  thought  to  be  ol  controlling  siglliti- 
cance  in  many  pai  ts  ot  the  stale 

Ihe  1 044  decision  caused  considerable  alaini 
Its  miplicatlonsweie  unsetllmgand  lose  to  threaten 
mam  tnteiests  Ii  is  not  surprising,  then,  that  in 
August  ot  1044.  Governot  Schoeppel  appointed  a 
special  siud\  committee  to  investigate  the  laws  ol 
the  state  relating  to  the  appropriation  ol  watei  I lie 
( oiuniillee  tepoited  to  the  governoi  in  Decetuhei 
ot  |044  \niong  othei  things  it  wiote 

Ii  is  essential  u>  notice  that  the  Kansas  acts 
have  not  been  effective  in  superceding  the  com- 
mon  law  and  establishing  an  orderly  system  toi 
the  appropriation  and  use  ol  watei  While  the 
legislature  provided  that  the  common  law  can 
be  modified  in  accordance  with  the  condition 
and  wants  ol  the  people,  the  wav  in  which  such 
statutes  have  come  before  the  cmnt  for  inlet  - 
prelalion  lias  resulted  in  the  reaffirmation  ot  the 
common  law  Ihe  latest  case  was  that  ol  State, 
ev  rel.  v Kansas  State  Board  ol  Agriculture. 
158  K.ui  603.  lune.  I1-1 44.  where  the  couit  held 
the  I *■> 1 7 statute  ineffectual  to  establish  an  ad 
inimstrative  piocedtne  lot  the  .ippropnation  ol 
water. 

Ihe  situation  created  by  this  decision  left 
Kansas  as  the  onlv  one  ol  the  seventeen  western 
slates  willioul  an  effective  statutoiv  pto.eduie 


tor  the  appropi lation  ol  water,  and  the  onlv  one 
among  sixteen  <>l  them  without  administrative 
procedliie  for  the  initiation  and  perfection  ol 
water  rights  <s 

lire  ( oinmmec  also  stared  tlr.it  u believed  con 
ditions  m Kansas  had  greatly  changed  since  the 
calls  adoption  ot  the  common  law  as  applied  to 
water  use  Ii  insisted  dial  the  time  had  come  toi  an 
effective  modification  in  lemis  ol  a system  ol  ap- 
piopriatioii  based  upon  priority  ot  right,  a system 
lecoem/ing.  lies  i dieless,  die  light  ol  common  law 
ownci  to  compensation  lot  iniuries.  ii  any.  t o un- 
used common  law  rights. 

In  dlls  regard  lire  Committee  wiote 

Ii  believes  two  things  aie  needed.  (II  to 
establish  the  right  ol  appropriation  undei  the 
rule  ot  priority  ot  right,  and  (2l  to  establish 
adequate  administrative  control  ovei  the  appro- 
priation ot  water  to  prevent  overdevelopment 
of  an\  source  of  supply  with  resulting  injury  to 
established  uses 

In  oidei  to  effectually  establish  the  rule  ot 
appropriation.  the  i omnuuee  firmly  believes 
that  he  who  appropriates  and  puls  watei  to 
beneficial  use  should  not  thereafter  be  subject 
to  injunction  by  common-law  claimants  who 
have  not  previously  established  uses  tor  i educ- 
tion in  die  (low  ol  a stream  or  in  the  reduction 
ot  the  mound  waiet  source  ol  supply  lliai  any 
one  damaged  In  the  appiopriator’s  use  should 
have  the  light  to  recover  tot  actual  damages 
Ii  is  die  belie!  ot  die  ( omnuuee  that  the 
adoption  of  the  appropriation  doctrine  does  not 
lake  from  the  common-law  owner  any  substan- 
tial lights  which  have  value  sufficient  to  be  ca- 
pable ol  being  measured,  bur  rather  provides  toi 
a svsiem  of  protection  ol  developments  and 
financial  investn.  ’ills  in  the  appropnation  and 
diversion  works  ol  the  diligent  person  who  pet 
feels  Ins  use  and  realizes  beneficial  leiuins  as 
against  such  potentially  ptesent  and  almost 
valueless  undeveloped  equal  rights  to  diveil  and 
use.  recognized  by  the  common-law  doctrine 
I ollow  ing  the  icporl  to  the  Governor,  the  I ‘Ms 
Kansas  legislature  enacted  what  has  conic  to  be 
known  as  the  h.iuvn  Watei  Appropriation  Act  ol 
1 04s  -"  | Ins  act.  with  lather  extensive  supplemen 
tat  tons  and  amendments  made  in  |os'-'-  ingeihet 
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with  a further  amendment  made  in  l')(o.4'  out- 
stilutes  the  existing  appropriation  statutes  relative 
to  the  acquisition,  protection,  administration,  and 
loss  ol  walei  lights  in  Kansas.  Because  of  the  philo- 
sophy underlying  the  legislation,  one  might  argue 
that  Kansas  is  no  longet  a ( alilornia  doctrine  state 
and  has.  pet  haps,  effectively  substituted  the  ap- 
propriation doctrine  in  its  entirety  for  the  Kan- 
sas water  use  law  that  had  existed  previously 
One  tiling  at  least  is  clear  Kansas  is  no  longet  a 
California  doctrine  state  in  the  sense  that  it  was 
a California  doctrine  state  pnor  to  the  l')45 
legislation. 

7 Important  Court  Decisions  Concerning 
Water  Rights 

In  |s77  the  Supreme  Court  ol  Kansas  recog- 
nized the  tiparian  doctrine  as  the  rule  ol  decision 
for  water  rights  cases  44  In  the  case  in  which  it 
did  so.  a riparian  null  company  , with  the  consent 
of  an  upper  riparian  owner,  had  cut  a channel 
through  the  land  of  the  upper  owner  from  a point 
on  the  Neosho  River  to  its  mill,  \lter  doing  so.  the 
companv  diverted  a portion  of  the  stream  trout  its 
natural  channel  through  land  that  the  defendant 
tutor  acquired,  doing  so  without  the  assent  ol  the 
defendant's  predecessor  in  interest.  The  Supreme 
Court  of  Kansas  held  that  the  company  had  ac- 
quired no  right  to  continue  its  diversion  and  was 
not  entitled  to  a decree  restraining  the  defendant 
from  removing  any  obstruction,  natural  or  artifi- 
cial. in  the  bed  of  the  river  on  his  lands.  In  doing 
so.  the  Court  insisted  that  a riparian  owner  had  a 
right  to  the  flow  of  the  entire  stream  in  its  natural 
channel  without  diminution  or  alteration4'  and 
that  such  a right,  i real  property  right,  passed  with 
a conveyance  of  the  riparian  land. 

\hont  lour  years  later  the  Supreme  Court  ol 
Kansas  decided  another  famous  case  upon  riparian 
principles.46  In  that  case,  a landowner  had  built 
mills  on  Ills  land  bordering  the  Cottonwood  River 
and  had  operated  those  mills  exclusively  by  water 
power  generated  by  means  of  a dam  across  the 
iivci  In  building  the  dam  many  yeats  earlier,  lie 
had  purchased  the  rights  ol  llowage  of  an  upper 
riparian  owner,  investing  thousands  ol  dollars  in 
the  pi  rpertv  Iweniy  years  later,  the  City  ol 
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pond  above  the  dam  and  dug  awell  feet  in  diam 
eter  and  2o  teet  deep,  some  x to  100  leel  Ii.mu 
the  banks  of  the  pond,  which  well  lecetv  ed  ttx  w jte: 
from  the  pond  by  peicolation  thiougli  aguxel  bed 
at  the  bottom  ol  the  well.  I lie  city  then  pul  a pipe 
into  the  well  and  anothei  pipe  dlieelly  ml*  the 
pond,  using  the  well  to  supply  its  eiti/enx  w ith  then 
ordinary  needs,  intending  to  rise  the  pipe  It*  the 
pond  only  for  the  purpose  ol  extinguishing  lues 
li  constructed  its  system  ol  walei  woikx  wilh**  :l 
compensating  the  landowner  and  without  con 
detuning  any  ol  his  rights  \i  certain  seasons  oi  ilk- 
year  the  river  supply  was  inadequate  for  the  mill 
owner's  operations,  at  which  times  lie  was  toiced 
in  suspend  work.  I he  Supreme  ( it ' ol  Kansas 
held  that  the  landowner  was  entitled  loan  injunc- 
tion restraining  the  city  from  taking  walei  troin 
the  pond,  both  tioni  the  pipe  into  the  pond  and 
from  the  pipe  into  the  well,  \ddiesxmg  itselt  to  the 
general  doctrine  concerning  percolating  ground 
wateis.  the  Supreme  ( >uil  *>t  Kans. t.  -aid  that  the 
ownet  il  lands  through  which  watei  percolate' 
may  appropriate  it  to  any  use  and  in  any  amount 
regardless  of  the  effect  on  his  neighbors  \t  ilk- 
same  time  it  insisted  that  no  owner  was  entitled, 
either  directly  oi  indirectly,  to  destroy  ot  dimmish 
the  flow  of  a natural  surface  stream  to  the  munx 
of  a riparian  ow  ner,  such  as  the  city  bad  done 

The  Supreme  Court  ol  Kansas  went  -n  i slat, 
that  each  riparian  owner  may  use  whatevei  watei 
he  needs  for  his  own  domestic  purposes  and  toi  tli 
watering  of  Ins  livestock  and  that  be  may  d - 
without  incurring  liability  to  any  lowei  np.iuai 
ownei.  Il  insisted,  however,  that  the  city  was  not  a 
riparian  owner  under  the  stated  rule  inasmuch  a- 
it.  a corporation,  had  no  natural  wants,  that  the 
ciix  of  l inporia  had  not  been  taking  watei  foi  Us 
own  use  but.  instead,  for  the  purpose  ol  supplying 
its  citizens  with  watei  for  then  needs. 

In  addressing  itselt  to  one  ot  the  city's  aigu 
ments.  the  Comt  iccogni/cd  that  as  a gcneial  prop 
osition  the  law  takes  no  cognizance  ol  peicolatmg 
watei  V the  reason  foi  the  general  rule,  it  stressed 
the  impossibility  of  proving  with  reasonable  cci 
taints  the  'unices  ot  supply  It  went  on  to  stalx 
howevci.  that  the  doctrine  is  well  settled  iltai  pci 
vitiating  watei  belongs  to  the  ownei  ol  ovcilymg 
land  as  much  ax  the  land  itxcll  oi  tile  rocks  and 
stones  found  in  il  and  that  lie  may  lake  the  walei 
which  might  "therw  i\e  pei  cola  I e in  I o his  neigh  hoi  N 
lands,  Fhe Court  i ecogm/ed .however,  that  a party 
may  not  urn  pipes  into  ..  man  s mill-pond,  or  dig  a 
channel  to  it.  and  thereby  divert  watei  "May  li 
accomplish  ilk-  same  null  ' the  ( "tnl  asked  "In 
digging  a well  upon  the  verv  banks,  and  so  nc.u 


thereto  that  the  water  oozes  out  from  the  pond 
into  the  well,  and  be  beyond  the  reaeit  ot  the  law 
w>  long  as  he  keeps  a wall  ot  earth  between  the 
well  and  the  pond'.’"  In  giving  a negative  answei 
to  its  question,  the  Court  w rote 

. Ot  eourse.  the  mere  proximity  of  the 
well  to  the  stream  does  not  prove  the  abstrac- 
tion: there  may  be  other  subterranean  sources 
of  supply,  and  he  who  alleges  the  abstraction 
has  the  burden  of  proof,  and.  it  he  tails  to  estab- 
lish the  fact,  he  fails  to  show  a right  to  relief, 
and.  if  he  asks  compensation  lot  the  abstraction, 
he  can  recover  onk  tor  the  amount  which  he  is 

Iable  to  prove.  Here  the  fact  is  found,  and  upon 
that  finding  plaintiff  is  entitled  to  relict. 46,1 
Twenty  years  later,  in  a case  in  which  a lower 
riparian  owner  successfully  obtained  injunctive  re- 
bel restraining  the  diversion  of  water  by  an  upper 
riparian  owner  onto  a sand  bat.  a diversion  ot  no 
beneficial  use.  the  Kansas  Supreme  Court  strongly 
reaffirmed  the  riparian  doctrine.'4  It  wrote: 

Some  doubts  may  have  existed  in  the  ancient 
common  law  as  to  the  right  of  an  upper  ripatian 
proprietor  to  appropriate  all  of  the  water  flow- 
ing through  his  land,  whether  necessary  to  Ins 
reasonable  purposes  or  not;  but  there  can  be  no 
doubt  now  that  he  has  no  right,  as  against  a 
lower  proprietor,  to  appropriate  any  more  ot 
the  water  of  the  stream  than  is  needed  for  Ins 
own  beneficial  uses.  The  uniform  holdings  ot 
the  courts  are  that  he  has  no  such  right,  and 
upon  the  non-existence  of  such  right  plans  for 
the  equitable  division  of  water  among  tiparian 
proprietors  have  been  devised  by  statute  in  all 
of  the  states  where  irrigation  can  be  success- 
fully practiced.  (Kinney  . Irr.  ss  1 ('5 . loo  f*  1 
In  1005.  the  Supreme  Court  of  Kansas  gave  the 
riparian  doctrine  one  of  its  strongest  moments  4h 
In  the  case  decided  in  that  year  the  defendants 
were  upstream  irrigators  riparian  to  Rose  ( reek 
lire  plaintiff  was  a landowner  riparian  to  Smoky 
lltll  River,  which  was  fed  by  the  upstream  Rose 
( reek,  and  was  a prior  irrigator  I he  years  I *■)()() 
and  1001  w ere  excessively  dry  and  the  shot  (age  ot 
water  precipitated  a dispute  between  the  parties. 
In  response  to  the  plaintiffs  litigious  efforts,  the 
trial  court  awarded  damages  and  "the  superior 
right  to  substantially  the  entire  flow-  ot  Rose  Cieck 
in  unpropitious  seasons."  In  doing  so.  it  applied 
the  appropriation  doctrine  although  none  ot  the 
parties  had  ever  attempted  to  comply  with  any  of 
the  nrigaiion  statutes  pertaining  to  the  appropria 
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lion  of  watei.  In  a strong,  lengthy  opinion  by 
Justice  Uirch.  the  Supreme  Court  ot  Kansas,  in  ic 
versing  the  judgment  of  the  trial  court,  concluded 
that  the  common  law  riparian  doctnne.  not  the 
doctrine  of  appropriation,  pertained  in  Kansas 
I'nder  this  doctrine,  said  the  Court,  the  ripa.ian 
owner's  use  of  watei  for  irrigation  pui poses  must 
be  reasonable  under  all  ot  the  ciicunistances  Mou- 
nter. the  Court  insisted,  the  use  tight  must  be  ex- 
ercised with  due  regard  to  the  equal  tight  ot  eveiy 
other  riparian  owner  along  the  stream. 

The  Supreme  ( out  ot  Kansas  went  on  to  re- 
cognize that  the  doctrine  of  prior  appropriation 
mat  exist  in  the  same  juitsdiction  alongside  the 
common  law  riparian  doctrine.  It  insisted,  how 
ever  that  prioi  to  the  Kansas  Irrigation  statutes  oi 
1SX6.  which  authorized  the  acquisition  ol  rights  on 
the  basis  of  appropriation  neither  statute  noi  couit 
decision  had  recognized  the  appropriation  do.  trine 
Any  local  custom  based  upon  principles  ol  watei 
appropriation,  it  said,  was  invalid,  which  meant 
that  no  water  rights  recognized  by  the  Reused 
Statutes  ol  the  I nited  States,  sections  2'-'1  and 
2 440.  had  evet  vested  m Kansas  4 1 It  implied, 
however,  that  water  rights  might  have  become 
vested  after  IN, SO  upon  compliance  with  the  Inno 
irrigation  statutes. 

In  I'Hs  the  Supreme  Couit  ol  Kansas  refused 
to  permit  a city  as  a riparian  ownet.  to  the  ittjuty 
of  a lower  proprietor,  to  divert  water  tiom  a 
stream  lor  the  domestic  purposes  ol  its  citizens 
without  compensating  those  whose  tights  had  been 
impaired. lire  following  yeai  the  Supieme  ( omt 
ol  Kansas  decided  anothet  controversy  involving 
the  same  parties/  * In  accordance  with  the  riparian 

4l*fhi-  \i(  <»t  Jlllv  26.  I •!(.<>.  ( h.  S ».  14  St.il  lOII.S  S 

2449.  40  I’.S.t  . § <1  (1964).  ,nul  flic  firs!  paragraph  "I  44 
f .S  ( § 661  (|9ft4).  provides  .is  follows  'Whene'ei.  bs 

priorits  of  possession,  rights  t . . ihc  us,  ,>i  water  for  minim 
agricultural,  manufacturing,  or  other  purposes  have  vested 
and  accrued,  and  file  same  are  rcxogni.-ed  and  acknoss led.  ed 
In  flic  local  customs,  laws,  and  the  decisions  of  courts,  the 
possessors  and  owners  ol  such  vested  rights  shall  he  main 
tained  and  protecte  I in  the  same  and  the  right'd  wav  for 
(lie  construction  of  am  diti h or  canal  iniures  or  damage  s th. 
possession  of  anv  settler  on  the  public  domain,  the  parts 
committing  such  iniurv  <*r  dam  ace  shall  be  liable  to  the  parts 
injured  fr*r  such  injurs  or  damage  I he  \>  t o|  luls  '»  lH7i» 
I'll.  245.5  l7.|6Si.it  2IH.KS  § 2440.  .0  amended  bs  tin 
\ct  of  March  4.  IH‘»I  t'h  <6l  % 4.  26  stat  1 0‘»  ” hi  I St 

§ <2  (1964).  provides  i follows  Ml  patents  er. tilled,  or 
homesteads  allowed,  shall  be  subiec  t to  ans  vested  and  .•% 
c rued  water  rights  or  rights  to  ditch,  s and  reseivoirs  used  in 
connection  with  such  vv  iter  riehts  .is  mas  have  been  acquired 
under  or  recognized  bv  Section  <1  ot  this  title  I he  prosi 
si  on  as  it  appeared  ill  K.N  § 244U.  now  appearing  in  44 
I S.C  % on  I (sec olid  paragraph)  (1964).  provides  Ml 
patents  granted,  or  preemption  or  homesteads  allowed,  shall 
be  subiec  I to  anv  vested  and  ac  crued  water  rights,  or  riehts  i 
ditches  and  reservoirs  used  in  connection  with  such  wat.i 
rights,  as  m. iv  have  been  ac\|Uiied  mder  or  tecogni/ed  I" 
this  section 
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doctrine  geneially  ihi1  Court  noted  that  water 
rights  m .1  ll» >\v  inv:  si i cam  ait  m>i  tights  with  te- 
spcti  to  the  water  Ustll  bin  unit  rights  to  the  use 
o!  water.  It  further  noted  that  an  minted  parte  is 
entitled  to  damages  tor  any  loss  or  injur  y sustained 
as  a itsiill  ot  a w rongful  diversion.  Ii  insisted,  host 
ever,  that  an  injured  paily  should  not  reeetve  the 
value  of  the  water  diverted  inasinueh  as  there  is  no 
property  interest  in  the  watei  itself  until  it  has 
been  redneed  to  possession  ami  hasbeeonie  subjeet 
to  management  and  control. 

In  1 1 7.  the  Kansas  Supreme  Court  iccogm/ed 
a lailvvav  company's  right,  as  against  an  uppei 
riparian  ovvnei  to  make  leasonable  use  ol  siieaitr 
water  to  supply  its  engines  and  to  operate  its  rail- 
road. in  accordance  with  the  ripanan  reasonable 
use  pi  maple  that  emphasizes  "Ian  ness  and  equality 
between  owner  and  ovvnei  '"  In  I lt  ’o.  the  l our  I 
held  that  a riparian  owner's  right  to  the  flow  ol  a 
watercourse  is  a property  right  entitled  to  protec- 
tion under  the  constitutional  mandate  providing 
that  private  property  shall  not  be  taken  loi  public 
use  without  compensation  being  Inst  made.'  In 
fO.Ks.  it  insisted  that  water  in  the  natural  channel 
ol  a stream  is  an  inseparable  attribute  ot  the  land 
through  which  il  flows,  as  a part  and  parcel  ol  the 
land  itself,  within  the  meaning  of  a procedural 
statute54  that  provided  that  actions  loi  the  recov- 
eiv  ol  real  propeitv  oi  ol  an  estate  or  interest  in 
real  propeitv  or  lot  the  determination  many  torm 
ol  anv  such  rights  or  interests  or  tobar  a defendant 
therefrom  must  be  brought  in  the  county  in  which 
the  subject  of  the  action  is  situated  " 

I wo  veais  earlier,  in  an  opinion  reminiscent  ol 
its  1 005  decision,  the  Supteme  Court  ol  Kansas 
again  rejected  appropriation  piinctples  and  applied 
riparian  concepts.'"  Ilsopinion  levcaled  that  lower 
imitating  ouneis  ripanan  lo  Pawnee  ( reek  had 
claimed  they  had  acquired  lights  under  the  appro- 
priation statutes  of  I NSo.  lights  that  were  prior  to 
the  claims  of  upper  riparian  owners.  In  concluding 
that  no  error  could  be  predicated  upon  the  tiial 
court  s refusal  lo  grant  an  injunction  based  upon  a 
grievance  which  had  ceased  to  exist  at  the  time  ol 
trial,  llie  Supieme  (Hurl  ol  Kansas  noied  that  be 
cause  all  of  the  land  involved  had  passed  fiom  pub- 
lic to  private  ownership  pilot  to  the  IXXbcnact 
marts,  the  lower  owners  had  not  acquired  rights 
superior  to  the  riparian  rights  of  the  upper  owners 
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Ii  insisted  that  the  IfcKo  appropriation  statutes  had 
conferred  no  rights  against  othei  riparian  claimants 
whose  rights  had  attaclied  to  lands  held  under 
patents  granted  prior  to  the  enactment  ol  the  slat 
utes  li  was  the  position  of  the  Court  that  npaitan 
nglits  held  under  titles  antedating  the  Issr,  star 
utes  w eie  cover  tied  by  the  common  law  \.  voiding 
to  the  C ourt,  that  law  entitled  each  riparian  ovvnei 
to  use  all  ol  the  stream  water  necessary  lor  Iris 
domestic  and  livestock  purposes.  Thereafter,  ac 
coidmg  to  lire  Court,  each  uparian  owner,  without 
prefcicnce.  was  entitled  to  a fan  and  equal  share  ol 
the  remaining  waters  lot  iirigation  proposes 

In  addition  to  its  attitude  concerning  under- 
ground percolating  vv  ater.  as  contained  m lire  eat  ly 
case  involving  the  City  ot  l inporia.'  the  Supreme 
Court  ol  Kansas  on  several  occasions  discussed 
common  law  rules  pertaining  lo  ground  walei  l oi 
example,  in  a l'H)7  case  involving  an  oral  agree 
merit  and  a claim  of  prescriptive  lights  to  ibe  use 
ol  spring  water  on  an  oveiiymg  owner  s lands,  the 
Conn  said.  "Ihai  percolating  wateis.  such  as  these 
springs  are.  belong  to  the  owner  ot  the  land  as 
much  as  the  land  itself,  admits  ol  no  doubt 
likewise,  m the  impoilanl  I'I44  decision  o|  the 
Supreme  C ourt  ol  Kansas  lira!  piecipilaled  the 
enaclment  ol  the  Kansas  appiopnalion  stalule-  ol 
ll>45.  the  Supreme  (Hint  of  Kansas  slated  \ 1 1 
ovvnei  of  land  owns  its  surface  and  undeigiound 
water  by  the  same  title  that  he  owns  the  land  it 
sell,  and  the  clay,  gravel,  coal,  oi  oil  within  it 
even  though  these  items  ol  propeitv  dillei  m com- 
ponent parts."'  These  cases  did  not  directly  in 
solve,  however,  judicial  holdings  coiKcinnig  1 Ik 
relative  lights  of  neighboring  owneis  oveilyme  a 
common  source  of  supply 

In  I ‘Me  the  Supreme  ( out  t of  K 
earlier  pionouncements  to  llie  ellecl  that  undei 
ground  waieis  are  a pail  ol  the  teal  pr< -pei i\  m 
which  they  aie  located  ""  Ihe  case  in  which  it  did 
so.  however,  did  not  involve  a question  uiising 
undei  the  then  recently  enacted  appiopnalion  slat 
utes  Ihe  case  merely  pertained  to  a rosvplamtilfs 

alleged  light  to  damages  loi  violati"ii  H Ins  light-- 
as  a tenant  undei  a wuiien  lease  loi  the  use  ol 
walei  troin  anoihei  s land  by  virtue  ol  a specific 
oral  contract  between  that  othei  pain  and  Ihe 
c i oss- plain  1 1 1 Is  ongin.il  l.mdloid  Ihe  cat  her  K 00.1 
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wises  were  cited  with  leference  to  the  applicability 
ol  the  statute  of  frauds  1,1 

In  I ‘>4')  the  Sup i erne  C ourt  ol  Kansas  contin- 
ued to  talk  in  terms  ot  riparian  principles  in  a case 
in  which  it  affirmed  a trial  court  s denial  ol  a bill 
brought  by  a downstream  riparian  owner  lor  a 
mandatory  injunction  to  compel  various  upstream 
riparian  owners  to  remove  small  dams  built  across 
a creek  6 " In  discussing  the  natural  tlovv  and  rea- 
sonable use  theories  of  the  riparian  doctrine,  the 
Court  wrote: 

The  "reasonable  use"  theory  prevails  in  the 
great  majorilv  ot  states  where  the  common-law 
doctrine  has  been  applied  \nd  this  theory  , as 
distinguished  from  the  "natural  flow"  theory, 
has  been  adhered  to  in  this  state  whenever  the 
common-law  doctrine  ol  riparian  rights  was 
under  consideration  by  this  court 
lire  Court  noted  that  on  the  appeal  both  sides 
had  relied  chiefly  on  the  common  law  but  that,  in 
addition,  the  defendants  had  contended  that  cer- 
tain statutes,  including  the  appropriations  statutes, 
compelled  affirmance  of  the  trial  court  s judgment. 
Concerning  this  contention,  the  Court  wrote: 

Ihis  statute  and  others  enacted  since  llH7 
(and  perhaps  since  1 I I ) have  undoubtedly 
modified  the  common  law  doctrine  ol  riparian 
rights  which  theretofore  had  been  the  basic 
principle  ol  water  rights  m this  stale.  State  ex 
rel.  v.  Kansas  State  Board  of  Agriculture.  IsB 
Kan.  (did.  (dls.  I4't  l’.7d  (d)4  However,  there  is 
no  occasion  here  to  discuss  the  extent  to  which 
that  common  law  doctrine  mnv  have  been  modi- 
fied by  the  statutory  enactments.  We  know  ol 
no  statute  which  would  be  ol  assistance  or 
solace  to  the  plaintiff,  and  since  he  has  tailed  to 
establish  anv  light  to  an  injunction  under  the 
broader  and  more  elastic  common  law  doctrine, 
a further  discussion  of  the  statutory  light  ol  de- 
fendants would  be  of  little  purpose.64 
In  l‘)5b.  the  Supreme  Court  ol  Kansas  again 
applied  riparian  principles.6  I he  Court  did  ob- 
serve. however,  that  the  "defendants  had  not  ap- 
plied lor  any  appropriation  rights  Irom  the  Division 
of  Water  Resources  under  the  provisions  ol  < • . S . 
|04‘).  XJa-701  et  seq."66  Ihe  decision  was  based 
upon  the  reasonable  use  doctrine  as  outlined  in  the 
( ourt  s I ‘>4o  decision. 


Since  the  enactment  ol  the  watei  appropriation 
statutes  m l‘)4  5 and  thereat tei . the  courts  have  de- 
cided thice  important  cases  involving  the  constitu- 
tiouahtv  ot  those  statutes.6  Ihe  Supreme  ( ouit 
ot  Kansas  has  also  decided  several  othei  cases,  ot 
considerably  less  importance,  involving  the  appro- 
pr ialion  statutes  66 

In  the  first  ot  the  three  cases  that  recognized  the 
constitutionality  of  the  water  appropriations  stat- 
utes.64 a majority  of  the  qualified  owners  of  irriga- 
ble lands  on  and  near  the  Republican  Rivet  m 
north-central  Kansas  petitioned  the  duel  f.ngmeer 
of  the  Division  of  Water  Resources  ol  the  Kansas 
State  Board  of  Agriculture  for  authority  to  mcoi- 
porate  and  also  filed  an  application  for  a permit  to 
appropriate  waters  from  the  Republican  River  fm 
irrigation  purposes.  Although  the  C luet  I ngineer 
granted  the  petitions,  the  federal  Government  de- 
clined to  construct  diversion  dams  and  projects 
under  federal  laws  applicable  to  coopeiative  devel- 
opment until  the  district's  authority  to  mcorpoiale 
and  divert  water  had  been  judicially  determined. 
As  a result,  an  original  quo  warranto  proceeding 
was  instituted  in  the  Supreme  Court  ol  Kansas  in 
the  name  of  the  Slate  on  the  relation  ot  the  county 
atlornev  ol  Republic  County  and  the  case  was  sub- 
mitted to  the  court  on  pleadings  and  stipulations 
Among  other  things  the  parties  stipulated  that  the 
proposed  diversion  would  dimmish  the  annual  llow 
of  the  river  downstream  and  would,  consequently, 
result  m substantial  injury  to  dowiisiieam  iipaiian 
owners  In  determining  that  the  statutes  involved 
were  constitutional,  the  Kansas  Supreme  Court 
wrote: 

We  next  observe  that  no  complaint  is  made 
ol  section  7(17.  which  declares  " All  water  with- 
in the  state  ol  Kansas  is  hereby  dedicated  to  the 
use  ol  the  people  ol  the  stale,  subject  to  the 
control  and  regulation  ol  the  state  m the  mamiei 
herein  provided  (sic)  Hits  is  the  heart  ot  the 
statute  Ihe  rest  ol  it  treats  ol  details  and  pro- 
cedure It  I onus  the  basts  lot  a dilterenl  ap- 
proach to  the  solution  ol  questions  concerning 
watei  rights  than  we  have  had  in  some  ot  out 
opinions  I lerelolore  we  have  appt  oaelied  the 
questions  largely  on  the  basis  ot  individual  m 
terest  alone  Cndei  this  declaiution  and  othei 
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provisions  ot  tiic  act  we  now  appiouch  liteiu 
upon  the  basis  ot  the  interest  ol  the  people  ot 
the  state  without  losing  sigh  I ol  the  henelisi.il 
use  the  individual  is  making  01  lias  the  right  to 
make  ol  the  watei.  I tuised  or  unusable  lights 
predicated  alone  upon  theory  become  ol  little 
il  any  importance.  Broad  statements  tound  in 
some  ol  our  opinions,  such  as  "I  very  man 
through  whose  land  a stream  ol  water  runs  is 
entitled  to  the  How  of  that  stream  without  dim- 
inution 01  alteration”  (Shamleffer  v.  Council 
Grove  Peerless  Mill  Company.  Is  K an  ’ll. 
must  be  disregarded  or  modified  to  harmonize 
with  llus  declaration.  I he  change  is  an  appio- 
pnate  one  for  the  legislature  to  make.  Individ- 
uals do  not  live  alone  in  isolated  areas  where 
they,  at  their  will,  call  assert  all  ol  then  in- 
dividual rights  without  regard  to  the  effect  upon, 
others.  0 

\ three-judge  federal  district  court  in  ll>M' 
aereed  that  the  Kansas  appropriation  statutes  vveie 
constitutional.  1 In  that  case  the  plaintiff  s farm- 
lands were  situated  over  the  l.quus  beds,  a large, 
underground  formation  composed  ot  extremely 
permeable,  water-bearing  sand  and  giavel  located 
primarily  in  Sedgwick.  Harvey,  and  McPherson 
counties.  Some  of  the  great  underground  body  ol 
watei  in  natural  storage  furnished  nafuraJ  stib- 
imgaiion  lor  lire  plain 1 1 1 1 x lauds,  which  lands  had 
passed  into  private  ownership  in  IKXO.  and  fur- 
nished water  for  their  domestic  needs.  In  I ‘*40. 
the  Cits  of  Wichita  purchased  a number  ol  five- 
acre  well  sites  within  Ilf  miles  from  the  plaintil Is 
lands,  developing  these  sites,  and  sites  subsequently 
acquired,  to  obtain  watei  foi  municipal  purposes 
Alter  l')40.  because  of  drought  conditions  and 
withdrawals  by  users  in  the  area,  the  watei  table 
declined  considerably  . adveiscly  al  lecting  the  plain- 
tiffs' lands  \l  ter  the  City  of  Wichita  applied  to  the 
Chief  I ngineer  ol  lire  Division  ol  Watei  Resources 
ol  the  State  Board  of  Agriculture  for  a permit  to 
appropriate  an  additional  d5.()00acre-tcet  of  watei. 
the  plaintiffs,  in  I ‘>5 5.  sought  a ledeial  couil  judg 
nreni  against  the  Chief  I ngineei  that  would  declaie 
the  water  appropi lation  statutes  to  be  in  violation 
ol  the  I ouiiecnth  Amendment  ol  the  I edetal  ( on 
stitiilion.  that  would  restrain  the  Chief  I ngineer 
from  operating  undei  their  provisions,  and  that 
would  require  him  to  revoke  all  actions  taken  by 
him  under  the  statutes,  lire  ( ity  of  Wichita  iutet- 
vened  anrl  several  interested  parlies  tiled  hrielx  as 
friends  ot  the  com  I 
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I Hiding  the  statutes  consistent  with  the  due 
process  and  equal  protection  piovisions  ol  tin 
I ■ >n i teen 1 1 1 Amendment,  die  C otut  concluded  that 
the  statutes  were  const  it  lit  lonal.  bui  tliei.  the  ( out  I 
observed  that  although  a state  must  lecogm/c  valid 
exist  me  vested  rights,  it  did  not  legal  d a laudownei 
as  having  vested  rights  in  underground  water  when 
he  has  not  appropriated  any  ol  the  watei  lor  bene- 
ficial use.  I he  Court  observed  that  its  approach 
was  consistent  with  the  1040  case  decided  by  the 
Supicme  Court  ol  Kansas  involving  the  Republican 
River.7'  which  case,  said  the  Court  "must  be  re- 
garded as  having  overruled  the  ea i lie i cases. 
Wining  for  the  Court,  fudge  Phillips  closed  the 
opinion  with  the  following  twelve  significant 

paragraphs 

It  should  be  observed  that  the  Vt  recog- 
nizes and  affords  protection  to  vested  tights. 
Section  sda-704  provides  for  the  determination 
of  such  tights  by  the  ( hid  I ngineer  and  loi  a 
review  of  his  action  by  appeal  to  the  appropriate 
state  district  court.  Section  Xdu-7()X  provides 
for  the  determination  ol  priorities  ot  rights  or 
applicants  for  permits  by  the  Chiel  I ngineei 
and  foi  a review  of  his  determinations  by  appeal 
to  the  appropriate  state  district  court. 

It  is  true  that  the  Act  does  not  provide  lor 
notice  to  persons,  who  may  be  adversely  attest- 
ed In  the  granting  of  a permit,  ol  the  hearing 
or  of  the  action  by  the  Chief  I ngineei  upon 
applications  for  permits,  llowevei.  permits  aie 
necessarily  granted  sullied  to  valid  existing 
vested  lights  and  to  prior  appropriations,  and 
provision  foi  the  protection  ol  those  light 
either  by  actions  foi  damages  oi  lot  mtunctn  u 
is  carefully  made  by  sections  Xda-  Id  and 
X da-7  lb. 

lire  power  of  a state  eithci  to  modify  ot  i 
jecl  the  doctrine  of  np.ni.in  lights  because  un- 
suited to  the  conditions  in  the  state  and  to  put 
into  force  the  doctime  ol  prior  appropriation 
and  application  to  beneficial  use  ot  ol  icason 
able  use  has  long  been  set  lied  by  the  adiudtc.ilcd 
cases. 

Ol  course,  such  a modification  in  the  law  ot 
the  state  must  recognize  valid  existing  vested 
lights,  but  we  do  not  regard  a landowner  as  hav- 
ing a vested  right  in  underground  wateis  undei 
King  Ills  land  which  he  has  not  appropriated 
and  applied  to  benetn  tal  use 

We  hold  that  the  slate  could  properly  apply 
the  doctrine  ot  print  appioprialion  and  applt 
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cation  to  beneficial  use  to  unused  and  unappro- 
priated waters  so  long  as  it  recognized  and 
afforded  protection  to  rights  which  landowners 
had  acquired  at  the  tune  of  the  effective  date  of 
the  Act  to  appropriate  and  use  water. 

Whether  such  a change  in  the  law  ol  Kansas 
is  contrary  to  earlier  decisions  of  the  Supreme 
Court  of  Kansas,  it  is  cogni/ant  with  the  latest 
decision  ol  the  Supreme  Court  ol  Kansas  in 
Slate  ex  rel.  fatten  v.  Knapp.  Ii>7  Kan.  54o. 
207  P.dd  440,  which  must  be  regarded  as  having 
overruled  the  earlier  cases. 

There  is  no  vested  right  in  the  decisions  of  a 
court  and  a change  of  decision  does  not  deprive 
one  of  equal  protection  of  the  laws  or  property 
without  due  process  of  law. 

liven  though  prior  decisions  of  a state  court 
have  established  a rule  of  property,  a departure 
therefrom  in  a subsequent  decision  does  not. 
without  more,  constitute  a deprivation  of  prop- 
erty without  due  process  of  law  under  the  four- 
teenth Amendment. 

I he  fourteenth  \mendment  in  guaranteeing 
equal  protection  of  the  laws  does  not  assure  uni- 
formity of  judicial  decisions  01  immunity  from 
judicial  error  1 ikewise.  it  is  well  settled  that  a 
legislature  may  change  the  principle  of  the  com- 
mon law  and  abrogate  decisions  made  there- 
under when  in  the  opinion  of  the  legislature  it 
is  necessary  in  the  public  welfare. 

Adequate  water  supply  is  a necessity.  In  the 
arid  and  scmiarid  regions  of  the  West  it  is  im- 
perative that  all  available  water  be  utilized  bene- 
ficiallv  and  without  waste.  The  accomplishment 
of  those  ends  is  well  within  the  competency  of 
the  legislature. 

Plaintiffs  have  not  seen  lit  to  invoke  the 
remedies  afforded  them  by  the  Act.  Those  rem- 
edies are  adequate,  we  think,  to  afford  protec- 
tion to  any  vested  rights  of  the  plaintiffs. 

We  conclude  that  the  Act  is  constitutional. 74 
The  Supreme  (dint  ol  Kansas  stilled  the  hist 
assault  on  the  constitutionality  ot  the  Kansas  ap- 
propriation statutes  in  I'Kid.  The  litigation  in 
which  it  did  so7'  had  been  instituted  by  an  ownei 
ol  land  in  Matvey  County  to  obtain  an  injunction 
to  pievent  the  City  of  Wichita  from  drilling  and 
pumping  water  wells  in  the  Tquus  beds  area  under 
the  piovisions  of  the  Kansas  appropriation  statutes 
flic  pl.iin (til  had  contended  that  the  dclendant's 
activities  would  divert  subterranean  percolating 
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watei  from  Ills  land,  cause  irreparable  damage,  and 
constitute  an  unconstitutional  taking  ol  properly 

Upon  trial,  the  district  court  found  “each  and  all  ; 

ot  the  issues  of  fact  and  law  in  favor  of  the  plaint 1 1 1 

and  against  the  defendant,  the  City  oi  Wichita  li 

held  that  the  "1045  water  appropriation  act  ot 

Kansas  as  amended"  was  unconstitutional  and  that 

the  city  should  be  permanently  enjoined  from  us 

ing  Us  wells.  Upon  appeal  the  Supreme  Couit  ot 

Kansas,  one  justice  dissenting,  reversed  the  tnal 

judge  and  held  that  the  appropriations  statutes 

were  constitutional.  Writing  lot  the  majoi ity  ol  the 

Court,  Justice  I al/er  wrote: 

We  find  nothing  in  the  Act  which  in  my 
manner  offends  the  fourteenth  Amendment  t< 
the  constitution  of  the  United  States  or  in  any 
way  violates  the  constitution  of  Kansas  I lien 
is  no  inhibition  in  our  constitution  against  legts 
lotion  such  as  this  regulatory  Act  which  we  find 
to  be  a proper  and  valid  exercise  of  the  police 
power.76 

In  the  lengthy  opinion,  the  Court  also  discussed 
the  development  of  common  law  principles  in  Kan- 
sas and  discussed  the  1 ‘>45  statutory  depailuic.  in 
this  discussion  Justice  I at/er  wrote 

It  is  evident  that  the  legislature,  in  placing 
into  effect  the  committee's  recommendations 
exercised  the  police  power  of  the  state  in  detei 
mining  its  policy  that  “All  water  within  the 
State  of  Kansas  is  hereby  dedicated  to  the  use 
of  the  people  of  the  state,  subject  to  the  control 
and  regulation  of  the  state  in  the  mantlet  herein 
provided”  (G.S.  1 1 >4 1 > . S2a-7()2l.  and  in  pm 
viding  that  "Subject  to  vested  rights,  ullwaleix 
within  the  state  may  be  appi  glutted  foi  bene- 
ficial use  . . ..“  and  that  nothing  in  the  \cl 
"shall  impair  the  vested  light  of  any  pcison  ex- 
cept for  nonuse"  (Cl.  S.  loqo.  s2a-7().l|  Ihis 
declaration  makes  il  clear  that  Kansas  has  em- 
barked upon  a new  appiouch  to  the  ptohlcm  ol 
use  ot  the  w atei  resources  ol  the  slate  In  pass- 
ing the  Act  it  is  manifest  that  two  majoi  lactois 
were  uppermost  m the  minds  ol  the  legislator 
first,  that  the  doctrine  ol  appropriation  should 
be  based  upon  the  time  ot  use  and  the  actual 
application  ol  watei  to  beneficial  use  without 
regard  to  the  ownership  ot  land  contiguous  to 
the  streams  or  the  ovcily  mg  lands,  and  Second, 
that  utilised  watei  could  not  wisely  be  held  in 
perpetuity  for  a common-law  ownei  who  max 
nevei  have  use  lot  it.  without  resulting  in  utidei 
development  permitting  the  watei  in  tlow  out 
of  the  state  and  on  toward  the  ocean,  as  art 
economic  waste  and  loss  ot  a valuable  ii.iiin.il 
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resource.  1"  achieve  llm  result,  the  Joel  line  ol 
appropilallon  lor  beneficial  use  based  upon  the 
rule  of  priority  ol  light  (lust  m lime  o lii't  in 
light ) was  established,  and  adequate  .idminiMi.i 
live  conlrols  were  provided  lo  pievenl  ovei devel- 
opment of  am  source  ol  supple  will)  resulting 
ui|ur\  to  established  Uses, 
lire  plaintiff  had  argued  vigorously  that  he 
owned  the  water  underlying  his  lands  in  accordance 
with  previous  decisions  ol  the  Supreme  (ourl  ol 
Kansas  In  rejecting  the  argument.  Justice  I at/ei. 
for  the  Court,  wrote: 

The  common  law  concept  ol  "absolute  own- 
ership” of  percolating  water  while  it  is  in  one  s 
land  is  an  anomaly-while  giving  hint  the  right  to 
abstract  from  his  land  all  the  water  he  can  tind 
there,  it  affords  him  no  protection  against  the 
acts  of  his  neighbors  who.  by  pumping  on  their 
own  land,  manage  to  draw  out  ot  his  land  all  ol 
the  available  water  it  contains.  Much  ol  the  lan- 
guage in  the  cases  pertaining  to  absolute  ow  ner- 
ship is  obiter  dicta  and  completely  unnecessary 
to  the  respective  decisions.  Moreover,  owner- 
ship as  a concept  is  often  vague  and  denotes 
only  certain  rights  of  use  against  certain  persons 
with  respect  to  certain  physical  phenomena. 

I Inis  the  use  of  the  term  "ownership"  as  applied 
to  percolating  water  has  never  meant  that  the 
overly  ing  owner  had  a property  or  proprietary 
interest  m the  corpus  ol  the  water  iiselt.  I Ins 
necessarily  follows  from  the  phy  sical  character- 
istics of  percolating  water.  It  is  migratory  in 
nature  and  is  a part  of  the  land  only  so  long  as 
it  is  in  it.  There  is  a right  of  use  as  it  passes,  but 
there  is  no  ownership  in  the  absolute  sense.  It 
belongs  to  the  overlying  owner  m a limited 
sense,  that  is,  lie  has  the  unqualified  right  to 
capture  and  control  it  in  the  quantity  desired 
and  with  an  immunity  from  liability  to  Ins 
neighbors  lor  doing  so.  When  it  is  reduced  to  his 
possession  and  control,  it  ceases  to  be  perco- 
lating water  and  becomes  his  personal  properly 
But  if  it  flows  or  percolates  from  Ins  laud,  he 
loses  all  right  and  interest  in  it  the  instant  n 
passes  beyond  the  boundaries  ol  Ills  properly, 
and  when  it  enters  the  land  ol  hts  neighboi  it 
belongs  to  hint  in  the  same  limited  sense. 

8 Other  Significant  Court  Decisions 

Many  of  the  impoi  taut  judicial  decisions  in  Kan- 
sas relating  to  water  and  related  land  development 
have  been  concerned  with  property  rights,  those 
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cases  having  special  significance  in  terms  of  the 
development  ot  water  rights  under  the  appropriate 
doctrine  .lie  discussed  in  anothei  section  t this 
repoil  I here  are  a huge  immhei  ot  other  ov 
howc'-i.  that  have  been  important  ill  planning 
lot  watei  development  m Kansas. 

_Lu.  a . rruiubci  ot  instances  the  Supieme  ( ■ nt  -l 
Kansas  has  been  cotiverned  with  defining  watei 
.■•ms,-.  Mthough  no  single  definition  hasen  d 
the  mallei  has  been  consideied  in  terms  ol  beds, 
banks.  Ilow.  channel,  source  ol  supply,  and  ob- 
servable characteristics.7'1 

Questions  ot  navigability  and  related  questions 
of  land  ownership  and  ownership  1 and  bank' 
have  been  subjected  lo  judicial  scrutiny. su 

( ourt  decisions  have  also  dealt  with  a ntimbei 
ot  problems  dealing  with  surface  drainage  and 
overflow  from  watercourses,  liability  for  obstruc- 
tions. lights  to  icpel  overflow  and  surface  waleis 
rights  of  accretion  and  avulsion,  and  problems  ol 
regulation. M 
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9.  Present  Kansas  Water  Appropriation  Statutes 

Indet  existing  Kansas  water  appropriation  stat- 
utes. all  water  within  the  state  whielr  ineludes  both 
around  and  surface  water,  is  dedieated  to  the  use 
ol  the  people,  subject  to  control  and  regulation  In 
the  state  ,s:  t.arly  in  life  of  the  statute  which  so 
provided,  the  Supreme  C ourt  ot  Kansas  reeogni/ed 
that  it  constituted  the  foundation  of  a new  ap- 
proach to  water  law  in  Kansas. ,si 

Another  important  section  provides  that  subject 
to  vested  tights. S4  water  may  be  appropriated  In 
anyone  desiring  to  use  it  beneficially.1*1'  lire  same 
provision  also  provides  that  nothing  in  it  shall  im- 
pair the  vested  right  of  any  person  except  for 
nonuse. 

Van  t>\  no.  I 50  Kan-  .'78.  IS5  I’. 2d  458  (1445):  a ease  not 
directly  involved  with  water;  I’euker  v.  Canter,  6 2 Kan.  363. 
63  P;k-.  6 I 7 (I ‘>01);  Cushenberry  v.  Waite  Phillips  t'o..  I l‘> 
Kan.  478.  240  I'ac.  400  (1925)  (.oering  v.  Schrag.  1 67  Kan 
4‘>‘>.  207  I*. 2d  3*>l  (l‘>4‘>);  Martin  v I own.  I I I Kan.  752. 
208  I'ac . 565  (l‘>22>.  Dyer  \ Staldluit.  147  Kan.  767.  78 
I*. 2d  ‘>00  ( I ‘>38) . lit  dinger  v.  Moorhouse.  154  Kan.  124.  114 
I'  2d  853  ( I *>4  I ) . (iihhs  \.  Williams.  25  Kan.  214  (1881). 
Kraus  \.  Strong.  I 7 0 Kan.  4 5‘>.  227  I*. 2d  ‘>3  ( I ‘>5  I );  Jansen 
buffalo  Drainage  Dist..  148  Kan.  712.  84  l\2d  ‘>61  (I ‘>38); 
( ientrv  v Weaver.  130  Kan  691.  288  Pac.  74  5 (I ‘>30). 
Klassen  v.  Regier.  105  Kan.  6 1 . 403  I*. 2d  106  (I ‘>65);  Kardin 
Marcotte.  I ‘>4  Kan  186,  3‘>8  6. 2d  35  1 (1965).  Simon  \ 
Neises.  l‘>3  Kan.  143.  3‘>5  I’. 2d  308  (1964);  Keeder  v.  Hoard 
id  t ountv  l omm’rs..  193  Kan.  182.  3‘>2  I’  2d  888  (1964); 
Sandstrum  Missouri  Pacific  Railway  Id.,  39  I .2d  165 
(D  Km  l‘>25)  Perry  \ . I ity  of  Wichita.  174  Kan.  264.  255 
I*. 2d  667  il‘»53).  l ow  Creek  Valley  I lood  Prevention  \ss‘n. 
v.  City  of  Hutihinson.  I <>6  Kan  78.  200  P 2d  27‘)  (l‘>48). 
Hell  ah  \ Phoenix  l till  ties  Co..  7 I 2d  406  ( 1 '.  Kansas  I ‘>24  ). 
Hulls  \ Xtchison.  lopeka  & Santa  le  Railway  Co..  135  Kan. 
85.  •>  P.2d  648  ( I ‘>32 ).  Ihompkins  v Hrovv  n.  I 34  Kan.  III. 
4 I 2d  454  (1931).  Skinner  \ Wolf.  126  Kan.  I 58.  266  Pac. 
‘>26  (1928)  Sc h rag  v the  Hla/e  fork  Drainage  Dist..  119 
Kan  169,  237  Pat  1047  (1925).  Liston  \ Scott.  108  Kan. 
180.  I ‘>4  Pac  642  (1 92  1)  freeman  v Scherer.  97  Kan.  184. 
154  Pac.  101  *>  ( I ‘> I 6 );  State  of  Kansas,  ex  rel.  Knittle.  87 
^ Kan  300.  I 24  Pac  I 60  (I  9 1 2). 
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Win  speaknij:  ut  tin-  w, turn  in  Stun- nl  k.iusas.  vx  rot . Kmery.s. 
Knapp,  t n 7 Kan.  54i>,  ’07  I'.’d  440  (1444).  Harvey.  I . J. 
Wrote  tins  is  the  heart  ot  the  statute,  tile  rest  of  it  treats 
details  and  procedure,  it  forms  the  basis  tor  a different  ap 
proaeh  for  the  solution  of  questions  concerning:  water  rights 
than  we  have  had  in  some  of  our  opinions.  Heretofore  we  have 
appioaehed  tile  s|ucstions  targets  on  lire*  basis  of  individual 
interest  atone  I inter  tins  deslaralimi  .lint  other  provisions  of 
the  ael  we  now  approach  ilicm  upon  the  basis  of  the  inierest 
of  tin-  people  of  (tie  stale  without  losing  siglii  of  the  beneficial 
use  the  uniisnlu.il  is  making  or  has  tin  right  to  make  of  the 
water  . Hie  change  is  an  appropriate  one  for  the  legis 

Inline  to  make  Indiviilunls  sin  not  live  alone  in  isolated  areas 
where  they,  u llieir  will,  can  assert  alt  of  their  individual 
rights  without  regard  to  tin-  effect  upon  others." 

^Vestesl  rights  are  defined  by  ilie  ait  as  those  water  rights 
perfected  on  or  before  June  2H.  1445.  tin-  effective  date  of 
tin-  as  i uni  those  perfected  ssittiin  a reason. itsle  tune  there 
after  upon  completion  of  development  works  umler  con- 
struction on  June  2K.  1445.  Itcing  rights  acquircil  under 
summon  lass  or  statutory  provisions,  (ties  are  rights  to  eon 
tiniie  tlte  use  ot  the  amouiiis  ot  water,  at  their  maximum 
r. iii-s  ot  diversion,  which  were  applied  to  beneficial  use  on  or 
before  rlie-  effective  date  of  the  act  or  within  a reasonable 
tune  lliereafter  upon  completion  of  development  works  under 
construction  on  the  effeelise  dale  ol  the  act.  K s \ 
tt’.i  701(d). 
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Inder  the  appropriation  statutes  a person  can 
acquire  an  appropriation  right  to  the  use  ol  watei 
other  titan  tor  domestic  purposes,  only  by  filing  an 
application  with,  and  receiving  the  approval  ol.  the 
Chief  l.ngineer  of  the  Division  of  Water  Kesoutces 
ol  the  State  Board  ot  Agriculture. x<’  I lie  statutes 
set  out  in  detail  the  information  that  an  applicant 
must  furnish  the  Chief  engineer. h'  Regardless  ot 
whether  an  applicant  tiles  an  application  lot  a per 
mil  to  appropriate  before  or  attei  he  starts  to  con- 
struct Ins  diversion  and  use  works.  Ills  priority  date 
is  lived  by  the  date  of  lilmg  of  Ins  application  in 
the  office  ot  the  Chief  I ngineer!48  I he  statutes 
also  provide  that  each  application  lot  a permit  to 
appropriate  water,  except  applications  lor  permits 
tor  domestic  use.  must  he  accompanied  In  an  ap- 
plication fee  of  ten  dollars.1*1 

It  an  application  is  made  m good  lailh.  in  proper 
form,  and  contains  a proposal  for  the  utiii/ation  ot 
watei  for  beneficial  purposes  within  reasonable 
limitations,  and  It  the  proposed  use  will  neither  im- 
pair an  existing  water  use  nor  prejudicially  and  tin 
reasonably  affect  'lie  public  Interest,  the  Cliiel 
1 iigmeer  is  required  to  approve  the  application. 
lie  may.  however,  require  an  applicant  to  modify 
an  application  to  conform  to  the  public  Interest 
to  the  end  that  the  highest  public  benefit  and 
maximum  economic  development  may  result  from 
the  use  of  the  water. y|  He  may  also  limit  an 
applicant  to  an  amount  ol  watei  smaller  than  that 
requested. 

Ihe  legislature  lias  directed  the  Cliiel  I ngmcci 
to  take  a number  of  matters  into  consideration  lit 
ascertaining  whether  a proposed  use  will  prejudi- 
cially and  unreasonably  affect  the  public  mletest 
It  has  directed  him  to  consider  the  area,  sate  yield 
md  icvhargc  rates  ot  the  appropriate  water  supply 
the  priority  of  existing  claims,  the  amount  ol  each 
claim,  and  all  other  matters  pertaining  to  the  situ 
aiion.  ’ 1 It  has  also  formulated  standaids  concern- 
ing w licthci  a proposed  use  will  Itltpau  a use  unde! 
an  existing  watei  tight  It  lias  done  so  In  dclinmg 
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S7 k s \ sc. i 704  ( I 4ts4 1 rt’i|uirs-s  III  .it  tliv  .ipplis  .itmii  s luit.itu 
information  pertaining  to  the  source  of  supply  involved.  tin 
location  of  the  diversion  works  or  proposed  diversion  works, 
the  quantity  and  maximum  diversion  rale  desired,  th  - Mi 
mated  completion  dates  tor  proposed  works  thv  actual  >*i 
estimated  dates  for  the  first  use  ol  water  from  the  sourt  e 
involved,  a description  of  any  lands  to  he  irrigated,  the 
population  figures  and  estimated  Inline  requirements  |..i  .oiv 
municipal  use  proposed,  and  am  additional  information  tlic 
Chief  I ngmeer  may  require 
sSK .8  V 8 2a  709  ( I 964  ) 

S“K  S \ 82a  708a  ( I 964  ) 
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impairment  to  include  the  tmieawinublc  deteriora- 
tion ot  the  water  quality  . the  taising  or  lowering  of 
the  viatic  watei  level,  and  the  unreasonable  increase 
ot  deetease  ot  the  slreainllow  at  the  water  user's 
point  ot  diversion  beyond  a reasonable  eeonomte 
limit  94 

In  a separate  section  the  legislature  has  further 
declaied  that  appropriation  rights  relate  to  specific 
quantities  ot  water  and  that  their  holders  must 
tolerate  the  reasonable  raising  or  lowering  of  static 
water  levels  and  the  reasonable  increase  or  decrease 
of  streamflows  at  those  holders' points  diversion.  ' 
Eurthei.  it  has  formulated  guidelines  for  the  Thiel 
Engineer  concerning  whether  the  raising  or  lower- 
ing m parlieulai  areas  should  he  regarded  as  rea- 
sonable. 90  It  has  instructed  the  Chief  Engineer  to 
consider  the  economics  of  diverting  or  pumping 
water  for  the  uses  sought,  cautioning  that  nothing 
in  its  language  should  be  taken  as  authorizing  a 
denial  of  an  application  to  appropriate  on  the 
ground  that  the  diversion  contemplated  might  cause 
the  water  level  to  rise  or  decline  at  the  print  appro- 
priator’s  point  of  diversion,  so  long  as  the  holders 
of  existing  water  rights  can  obtain  the  amounts  of 
water  to  which  they  are  entitled.**7 

A further  provision  requires  the  Chief  Engineer 
to  notify  an  applicant  of  approval  or  disapproval, 
an  approval  constituting  a permit  to  proceed  with 
the  work  and  diversion  contemplated,  subject  to 
any  terms  and  conditions  set  out  by  the  Chief 
Engineer.98  In  this  regard,  the  legislature  has  re- 
quired the  Chief  Engineer  to  limit  the  time  within 
which  an  applicant  must  perfect  his  appropriation 
to  a reasonable  period  and  it  has  directed  linn  to 
allow  an  extension  of  tune  for  good  cause  shown  " 
The  appropriation  system  requires  the  applicant, 
upon  the  completion  of  his  works  and  the  use  of 
water  as  proposed,  to  notify  the  Chief  Engineer  of 
the  development  that  has  taken  place,  that  the 
Chief  Engineer  01  Ins  representative  may  then,  as 
required,  examine  the  diversion  works.100  It  also 
requires  the  Chief  Engineer  to  issue  a certificate  of 
appropriation  in  duplicate  if  he  determines  that 
the  contemplated  diversion  works  have  been  com- 
pleted and  the  appropriation  right  perfected  in 
conformity  with  the  permit.101  It  directs  the  ap- 
plicant to  record  his  certificate,  in  the  same  manner 
appropriate  for  other  instruments  affecting  real 


‘MK.S.A.  82ll-7l  I (1464) 
,,SK.S.  \.  82a  71  la  ( I'll,. II 
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estate,  with  the  register  ot  deeds  in  the  county  oi 
counties  where  the  point  ot  diversion  is  located 
and  it  requires  the  duel  I tigineer  to  make  the 
duplicate  a matter  of  record  in  his  office  l0‘ 

The  statutory  provisions  discussed  above  pro- 
vide an  exclusive  method  for  the  acquisition  oi 
appropiiation  rights  in  Kansas  101  Accordingly, 
they  provide  that  no  watei  rights  ol  any  kind 
may  be  acquired  solely  by  adverse  use.  adverse 
possession,  or  by  estoppel.104  It  should  be  noted, 
however,  that  watei  lights  in  Kansas  are  freely 
transferable  and  inheritable  105 

10.  Scope  of  Appropriation  Rights 

Under  Kansas  law  an  appropriation  light  is  a 
water  right  acquired  pursuant  to  the  provisions  ot 
the  appropriation  statutes  and  preserves  to  its 
holder  the  right  to  divert  from  a definite  watei 
supply  a specific  quantity  of  water  at  a specific 
rate  of  diversion.  *’  It  is  a real  property  right  ap- 
purtenant to  the  land  oil  or  in  connection  with 
which  the  water  to  which  it  relates  is  used  10  It  is 
severable  from  the  land  and  is  freely  transferable 
and  inheritable.108 

As  to  a given  source  of  water  supply . an  appro- 
priation right  that  is  first  in  time  is  Inst  in  right.1"9 
Appropriation  lights  date  from  the  filing  of  appli- 
cations for  appropriations  with  the  Chief  Lngineei 
of  the  Division  ol  Water  Resources  of  the  State 
board  of  Agriculture  or.  m the  case  of  appropria- 
tion rights  for  domestic  purposes,  either  from  the 
date  of  the  tiling,  which  is  optional  with  a do- 
mestic user,  or  from  the  date  of  the  first  actual 
use  of  water  for  domestic  purposes,  whichever  is 
earlier.110  This  means  that  approprialois  are  en- 


K.S.A.  82.1-714  (191,4). 

■°-' K.S.A.  824-705  <14641.  K.S.A.  82a-705a  (1 964)  gives  special 
treatment  to  the  use  of  water  for  domestic  purposes.  It 
provides:  “The  use  of  water  for  domestic  purposes  instituted 
subsequently  to  June  28.  1045.  to  the  extent  that  it  is  bene 
ficial.  shall  constitute  an  appropriation  right  I he  i lin  t \ ngi 
neer.  however,  may  require  any  person  using  water  for  any 
purpose  to  furnish  information  with  regard  to  such  use 
thereof.” 

llMK.S..-y.  82a  70S  (1964). 

,0SK.S.A.  82a-70l(g)  (1964) 

'<x>k.S.A.  82a  701(f)  (1464  1.  Viler  outlining  (lie  scope  ot  an 
appropriation  right,  this  subsection  adds.  ".  provided  such 
water  is  available  m excess  of  the  requirements  ot  all  \ested 
rights  that  relate  to  such  supply  and  all  appropriation  rights 
of  earlier  date  that  relate  t « > such  supply,  and  to  applv  such 
water  to  a specific  beneficial  use  or  uses  in  preference  to  all 
appropriation  rights  of  later  date 

,a7k.S..\.  82a -70 1 (g)  (I  » 

,08K.S.A.  82a  701  (g)  ( I l»n4  t I his  sec  turn,  w Inch  deals  with  and 
defines  a water  right,  provides  that  a water  right  passes  as  an 
appurtenance  with  a conveyance  of  the  land  by  deed,  lease, 
mortgage,  will,  or  other  voluntary  disposal,  or  by  inhentaiu  v 

l0°K  N y 82.1  707  ( I 964  t 

""kVA.  82.1  707  (19641  .nut  kS  V 8 2.1  709  ( 1 464  I Mo.  vet 
K.S  V.  82.1  705(.l)  (1964) 


titled  in  waioi  id  the  extent  nl  their  ;ippioJ*i.uium 
tights  111  the  otdet  in  wlneh  they  lile  then  .ippho 
lions,  \l  though  the  uppiopiution  st.itutes  eont.imS 
.1  provision  reeogni/ing  that  certain  walet  users  are 
preferred  over  others,  lire  priori!)  ot' appropriation 
determines  the  relationship  between  appropriates 
with  respect  to  supplies  that  become  limited.  111 
Hie  rights  of  approprialors.  howevei.  are  all 
subject  to  vested  rights1 1 ’ as  defined  by  the 
statutes. 1 1 * 

Although  an  appropriation  right  is  regaided  as  a 
real  property  light,  it  is  not  a right  to  any  specific, 
identifiable  bodv  ol  water114  In  other  words,  an 
appropriation  light  is  tmsufruetory . a right  to  use 
water  rather  than  a light  "in  watei"  under  the  usual 
properly  ownership  concepts 

11.  Loss  of  Water  Rights 

\n  appropriation  right  to  vvatei.  even  niter  n 
has  been  perfected  in  accordance  with  statutory 
requirements,  may  be  lost  I he  Kansas  legislature 
has  specifically  provided  lh.it  the  failure  ol  an  ap 
propriator  continuously  to  apply  water  to  lawful 
purposes,  for  a period  of  three  years,  without  suffi- 
cient cause  shown  tor  the  failure,  shall  constitute  a 
forfeiture  and  surrender  of  the  right. 1 1 5 Similarly . 
a vested  right  may  be  lost  or  surrendered,  for  in 
another  section  the  Kansas  I igislatlire  has  pro- 
vided. "I  very  water  right  of  every  kind  shall  be 
deemed  abandoned  and  shall  terminate  when  with- 
out due  and  sufficient  cause  no  lawful,  beneficial 
use  is  henceforth  made  of  water  under  such  right 
for  three  ( ) successive  v ears."  1 1 b I lie  section  eoes 


on  to  state,  howevei.  that  betbie  any  water  right 
shall  be  declared  abandoned,  the  C 'hie I I ngineer 
must  notify  the  user  in  willing  and  give  him  an 
opportunity  to  appear  at  a designated  time  and 
v place  to  show  cause  why  hiswatei  right  should  t it 
\bc  declared  abandoned  11  Attei  setting  out  the 
pfwcedure  to  be  followed  In  the  Cliiet  I ngineei 
with  Inspect  to  the  abandonment  and  termination 
ot  watefXights.  the  section  provides  that  appeals 
from  orders  'declaring  abandonment  and  termina- 
tion may  be  lakeivby  the  holder  of  the  right  in  the 
manner  prescribed  by  the  section  of  the  statutes 
dealing  w ith  appeals  1 | s 

\s  has  been  pointed  out  previously.  Kansas 
statutes  provide  that  “no  water  lights  ol  any  kind 
may  be  acquired  hereafter  solely  by  adverse  ' 
adverse  possession,  or  by  estoppel  1 '*  I hey 
not.  however,  indicate  that  no  water  rights  cun  be 
lost  through  the  operation  ot  the  usual  tides  pci 
tabling  to  adverse  use.  adverse  possession  and 
estoppel  1 -° 

12.  Access  to  Lakes  and  Streams 

In  a ll>CO  opinion  the  Attorney  (icueral  touched 
upon  the  important  pioblem  of  lights  to  stream 
use  for  fishing,  boating,  and  the  like  1 *’  It  is  pro 
sen  ted  in  a subsequent  section.1" 

In  Kansas  there  seems  to  be  no  Supreme  Court 
opinion  delineating  the  various  rights  and  duties 
involved  in  this  area.  W ithout  question  tills  is  an 
important  topic,  one  which  deserves  turthei  detail- 
ed study  and  analysis.  That  kind  of  study  and 
analysis  is  beyond  the  scope  ot  this  report 


I ' I K.S.A.  82u-707  (0164).  the  section  provides  in  pari,  "(h) 
Where  uses  of  water  for  different  purposes  conflict  such  uses 
shall  conform  to  the  following  order  of  preference:  Domestic, 
municipal,  irrigation,  industrial,  recreational,  and  water  power 
uses.  However,  the  date  of  priority  of  an  appropriation  right, 
and  not  the  purpose  of  use.  determines  the  right  to  divert 
and  use  water  at  any  time  when  the  supply  is  not  sufficient 
to  satisfy  all  water  rights  that  attach  to  it  Hie  holder  of  a 
water  right  for  an  inferior  beneficial  use  of  water  shall  not  be 
deprived  of  his  use  of  the  water  either  temporarily  or  per 
manently  as  long  as  he  is  making  proper  use  of  it  under  the 
terms  and  conditions  of  his  water  right  and  the  laws  of  this 
state,  other  than  through  condemnation/’ 

I >2 K.S.  A.  82a  70.1  ( I ‘>64). 

II  'K.S.A.  82a  701(d)  (1964)  defines  “vested  right”  as  a right 

under  a common  law  or  statutory  claim  to  continue  a bene- 
ficial use  instituted  on  or  before  June  28.  1945.  to  the  extent 
of  the  quantity  and  rate  of  diversion  made  and  includes  the 
right  to  use  water  beneficially  in  the  event  a claimant  was  in 
the  process  of  constructing  development  works  on  June  2 8. 
1945.  provided  those  works  were  completed  and  water  was 
applied  beneficially  within  a reasonable  time  by  the  develop 
ing  person,  his  heirs,  successors,  or  assigns.  It  does  not  in 
elude  common  law  claims  under  which  no  beneficial  use  was 
ever  made. 

1 ,4k.S.  V 82a  707  (1964).  Ihe  statute  provides  “Such  appro 
priation  shall  not  constitute  ownership  of  such  water,  and 
appropriation  rights  shall  remain  subject  to  the  principle  of 
beneficial  use.” 

I*5  K.S.A.  42  .108  (1964) 


13.  Diversion  Between  Basins 

A Kansas  statute  recognizes  vvatei  tights  as  sev- 
erable from  the  land  on  or  in  connection  with 
which  the  water  is  used  124  li  also  lecogni/es  an 
appropriation  right  as  a light  to  diveii  a specific 
quantity  of  water  at  a specific  rale  from  a definite 
water  supply.124  Hie  statutes  do  not.  howevei. 


1 ,6K.S.A.  82a  71  8 (1964).  K.S.  A.  82a  70.1  ( I 964 ) also  provides 
in  part  “Nothing  in  this  act  contained  shall  impair  the  vested 
right  of  any  person  except  for  nonuse.” 

1 l7K  S.A.  82a  71  8 (1964) 

* * ^ K.S.A.  82a-7 1 8 ( I 964  ) Hie  appeals  sec  turn  is  K S V 82a  7 24 
(1964). 

1 ,9K.S.A.  82a  705  (1964) 

*2()Vor  a discussion  of  the  loss  of  appropriation  rights  by  aban 
donment.  statutory  forfeiture,  adverse  use.  and  estoppel,  see 
Hutchins.  Selected  Problems  in  the  law  « *t  Water  Rights  in 
the  West,  J§9  i i 942). 

*21  Ml  Opinions  of  the  Attorney  (ieneral  155  (196.1).  Opinion 
No.  62  15  (l  ob.  H 1962).  10  Kan.  I . Rev  <>2  5 (1962) 

*‘2see  the  section  of  this  report  entitled  "Opinions  ol  the 
\ttornevs  < ieneral  q]  Kansas 
i:'k  S V s.’.i  'llllfl 
IJ4K.S.A.  82:1-701  (fl  (l'X.41 


place  limitations  on  use  or  tight  tia;islciabtlii>  in 
terms  of  the  basins  in  which  users  Inst  divert  watet. 
In  tact,  one  provision  specifically  piovides.  " \n> 
owner  ot  a water  tight  may  change  the  place ol  use 
the  point  ol  diversion.  01  the  use  made  ol  the 
water,  without  losing  his  priority  of  light  ' u'  It 
goes  on  to  outline  the  procedures  required  for  ef- 
fecting changes.  In  doing  so.  it  does  not  speciiicallv 
preclude  "trans-basin  diversions." 

Discussions  with  the  office  of  the  t hief  1 ngt- 
neei  of  the  Division  ol  W.ilci  Resources  of  the 
State  Boa  id  ol  Agriculture  as  late  as  ot  June  ol 
l‘H-,71  reaffirm  the  opinion  that  there  is  nothing 
in  the  Kansas  Water  Appropriation  statutes  that 
would  prohibit  "tians-basin  diversions."  As  fai  as 
the  Chief  flighted  could  recall  on  that  date  "no 
watei  tights  have  been  granted  in  Kansas  loi  diver 
sum  of  water  from  one  major  liver  basin  to  anothei 
although  such  a right  would  probably  be  granted 
Hits  disregards  the  Russell  diversion  of  Smoky  Mill 
water  into  Big  Creek  and  the  Wichita  diversion 
ot  Nurnesc  ill  Rivet  water  into  the  Arkansas  at 
W ic  hi  t a 1 * 

Opinions  of  the  Attorneys  General  of  Kansas 

1.  Introduction 

In  recent  vcais  the  At  tor ney  s General  ol  Kansas 
hav e written  a number  of  opinions  relating  to  watei 
resource  problems  Many  of  them  have  related  to 
questions  of  limited  scope  Some  have  resulted  in 
legislative  change.  \ number  of  them  have  related 
to  issues  of  important  public  and  private  concern. 
This  report  deals  w ith  a few  of  the  more  significant 
opinions 

2.  Riparian  Rights 

In  l‘>tO.  the  \ttorney  General  of  Kansas  ex- 
pressed the  opinion  that  any  ow  ner  of  land  through 
which  a noil-navigable  stream  flows  has  the  right  to 
construct  a fence  across  the  stream,  the  public  hav- 
ing no  inherent  light  to  travel  ovet  and  fish  in  the 
stream.  s In  reaching  this  conclusion,  he  stated 
that  “the  tights  of  the  public  to  travel  through  and 


l;Ms  S.  V.  82a- 708(b)  ( I *>64 1 

t -l’ S.r  Inter  of  June  IS.  1067.  to  Professor  lari  Short/.  lass 
rente.  Kans.is.  from  W I Sups,  \ssist.mt  I’hicf  I ngineor. 
Wafer  Resources  Hoard.  lopeka.  Kansas. 

*‘7lhnl  life  letter  also  pointed  out  the  incontestable  proposition 
that  “a  proposal  to  make  a trails  basin  diversion  would  need 
to  he  considered  in  light  of  provisions  of  existing  compacts 
which  involve  the  basins  in  question 
•**111  Opinions  of  the  \tlofncv  Ocnaol  '55  ( I •>!».').  Opinion 
No  I>:  I 5 (I  eh  I . I ‘>62).  I 0 k.m.  I Kev  62  5 < I *»<>>) 


fish  in  a stream  are  delermiued  by  a lesi  sinulai  in 
that  ol  this  state  toi  navigability  " Said  t he 
Attorney  General.  "The  test  ot  navigability  .1-  dt 

lined  111  Webb  v Neosho  County  Commissioneis. 
124  Kan.  T.V  2 7 7 I’.k  'hi <>.  and  cases  cited  theiein 
is  whether  the  stream  is  susceptible  to  use  for  the 

1 1 ..tan 

pin  pose  ot  transput  ting  people  and  commerce, 
lie  went  on  to  sticsv  " I lie  mete  tact  that  over 
a certain  portion  ol  a stream  a small  boat,  such 
as  used  for  fishing,  can  travel  does  not  make 
the  stream  navigable.  ' 1,1  The  Attorney  Cieneial 
noted,  howevet.  that  he  had  not  found  that  the 
Kansas  courts  had  evet  approached  the  exact  ques- 
tion dealt  with  in  the  opinion  which  concerned  the 
land-owners  right  to  fence  a non-navigable  stream 
Rowing  thiough  Ins  propeity  1 

In  the  same  opinion,  the  Attorney  General  ex- 
pressed the  view  that  the  parts  ol  Chaplet  .'2  Am 
cle  I ol  the  General  Statutes  of  I'M11.  (K  m G s 
l'M'i.  sM.hx  and  Kan.  (.  S I'M').  42-1441  pro- 
hibiting a person  tiom  entering  upon  the  premises 
ot  another  to  hunt.  Iish.  or  loiter  without  permis- 
sion of  the  ow  ner  01  person  m possession  of  the 
land,  apply  to  cutty  by  boat  upon  a stream  passing 
through  the  land.1  ' ' lliose  sections1  u have  since 
been  1 epealed 1 ''  and  replaced  by  an  amended  sc. 
non  specifically  mentioning  "fenced  premises  " 1 
The  Attorney  General,  not  surpitsingly.  leceut- 
ly  recognized  tltal  the  Kansas  Rivet  is  a navigable 
stream  and  that  the  title  to  its  bed  is  in  the 
Stale  11  lie  stated  that  he  has  found  no  statutes 


'-'’ill  Opinions  of  tin- Vllonicv  t.v-ner.d  .Isf  \ | *>6.1  |.  Opinion 

No.  62  I 5 (I  eb.  I . 1962).  I 0 K in  I Kev  625  (19621 
’4U|||  Opinions  of  tlie  Attorney  (.cner.il  455  1 1 ‘>(..11.  Opinion 
No.  62-15  (Feb.  I.  1962).  10  Kan.  t Rev  625  (1962) 

*4* Ibid. 

'4-  tlie  opinion  cited  " " l< ijsh I of  i'nbliv  to  l tsh  in  Stream  Not 
\\ ithsiandinv:  Objection  bv  Riparian  Owner  " Vnnot  4’ 
•\.  I R.2d  .'HI  (I  *>56).  which  reveals  .1  divcrsitv  » » t appro.u  lies. 
\lso  sec  Johnson  and  \ustin,  "Recreational  Rights  and  litlcs 
to  Beds  on  Western  lakes  and  Streams."  7 N.it  Res  .1  I 
(l‘>(>7),  anil  Johnson.  "Riparian  and  I’ublu  Rights  to  I .ikc^ 
and  Streams."  35  Wash  I . Rev,  5 SO  ( I'lMD 
'-'•'ill  Opinions  of  the  \ttoriuv  t.  •cncral  '>5  ( I ‘>6.' I.  < )piuion 
\n  62  15  (1  eb  l . 1 962  ».  I 0 K in  I Rev  625  (1 96 2 > 

1 44  Kan.  (I.  S I 049.  .12  I 48  and  Kan.  (.  S 1040  .1:14.1 
* 45  Kan.  I avvs  106.1,  I'h  246  § 2 

1 4b  Kan.  I avvs  106.1,  I'll  246  SI  Kx  \ 42  142  (10641  the 
section  now  provides,  in  part.  Ili.it  it  shall  he  unlawful  lor 
anv  person  to  enter  upon  the  fenced,  occupied,  grazed, 
posted,  or  cultivated  premises  ot  another  person  and  fish, 
trap  or  hunt  with  dog  or  gun.  thereon,  or  loiter  thereon,  or 
wound,  kill  or  take  thereon  anv  fish,  wild  bird,  game  bird, 
game  or  fur  bearing  animals,  or  domestic  tow  I or  amm.iK. 
without  the  permission  of  tin  owner  or  person  m lawful 
possession  thereof  having  been  first  obtained  I he  set  lion 
then  declares  that  a violation  constitutes  i misdemeanor  and 
it  provides  penalties  upon  conviction 
1 '"'l  V Opinions  ot  the  \ltornev  ( .eneral  N Ml  ‘UvS  > I ettet  *t 
June  I.  196.'  I he  opinion  cites  State  «»t  Kansas.  c\  rel 
IViw  son  v \kers.  u 2 K.oi  169.  o |*.n  n.'7  tl*»t4». 

affirmed.  Wear  v Kansas.  24s  l s IM  (I9I7I.  anti  I lu- 
Kaw  Valiev  Pr.unagc  Pistru  t v I he  Missouri  Rat  lilt  Knlwiv 
Co..  99  Kan  IKR.IMB.it 


iii  piwixleiitv  howovi’i  ikvlunng  lire  Verdigris 
Rive i in  be  navigable  in  Kansas.  ' K lie  also  con- 
cluded that  ihe  legislature  had  retained  control 
o\er  the  beds  ot  navigable  rivers  lor  purposes  other 
than  the  removal  ol  sand,  gravel,  minerals,  and 
othei  products  1 Consequently.  he  reasoned, 
specific  enabling  legislation  would  be  essential  to 
the  \ alidit y ol  any  lease  ot  the  bed  of  the  Arkansas 
Rivei  lor  Ihe  construction  of  business  properties 
upon  structures  over  it. 140 

Ihe  Xtiomev  General  also  concluded  that  the 
slate  auditor  was  empowered  by  statute  to  sell 
lauds  in  an  abandoned  channel  of  the  Missouri 
River,  a navigable  stream,  for  the  benefit  of  the 
school  fund  and  that  the  auditor  was  authorized  to 
miivot  a clear  title  to  the  lands.1,1  He  observed 
lh.il  Kan  (i  S I040.  74-454.  now  K.S.A.  24-454 
1 Ilhi4l.  enacted  in  HHI5.  provided  that  the  title  ol 
land  between  the  hanks  of  an  abandoned  "naviga- 
ble wateicourse"  rests  in  certain  drainage  districts, 
lie  also  ohseived  that  Kan.  G.  S.  1444,  72-2142 
"ei  sec]."  ( 1404).  enacted  in  1421.  provided  that 
the  title  to  land  between  the  banks  of  an  aban- 
doned "navigable  stream"  vests  in  the  State  ot 
Kansas  and  that  such  lands  are  to  be  sold  lor  the 
benefit  of  the  state  school  fund.  Where  conflicts 
exist,  he  noted,  the  latest  legislative  expression 
controls  and  specific  statutes  control  general  stat- 
utes. He  insisted  that  the  later  statute  was  narrower 
and  more  specific  in  scope  than  the  earlier  provi- 
sion and  that,  therefore,  it  was  controlling.14* 

Relying  primarily  on  two  cases  decided  by  Ihe 
Supreme  Court  of  Kansas14,1  and  one  provision 
enacted  by  the  legislature.144  the  Attorney  General 
observed  that  the  owner  of  land  contiguous  to  the 
bed  of  a navigable  river  can  acquire  title  to  a por- 
tion of  the  bed  by  accretion  even  though  the  title 
to  the  bed  was  originally  in  the  State.145  Accord- 
ing to  ihe  opinion,  if  accretion  has  occurred,  the 
acquired  land  is  subject  10  assessment  and  taxation. 


no  recorded  deed  being  necessary  inasmuch  as  stat- 
utory provisions14*’  provide  methods  for  obtaining 
correct  descriptions  for  tax  roll  purposes 

3.  Littoral  Rights 

In  |4<it)  the  question  arose  whether  the  forest- 
ry. Fish  and  Game  Commission  had  the  authority 
to  grant  to  the  city  ol  Buffalo  the  right  to  take  and 
use  lot  municipal  water  supply  purposes  water  im- 
pounded in  the  Commission  s nearby  lake.  In  re- 
sponse to  the  question,  the  Attorney  General  said 
that  11  was  doubtful  in  the  absence  ol  specific  legis- 
lative authority  147  Noticing  the  absence  of  Kansas 
decision  on  the  subject,  he  observed  that  under  the 
common  law  a lake  or  pond  located  entirely  on  a 
single  tract  belonged  as  an  appurtenance  to  the 
owner  of  the  land  and  that  the  Commission  was 
subject  to  the  rules  that  would  apply  under  the 
law  of  real  property  . I4(' 

A slio  1 1 lime  ago  the  Attorney  General  took  the 
position  that  the  Greenwood  County  Commission- 
ers had  no  authority  to  terminate  the  rights  of  the 
public  to  enter  land  and  take  water  from  a reservoir 
on  that  land  during  emergencies  after  a former 
owner  had  dedicated  those  rights  to  the  public  He 
observed  that  when  no  pnv.ne  lights  had  inter- 
vened. the  legislature,  although  it  had  not  done 
so.  might  authorize  the  County  Commissioners 
to  alienate  the  rights  created  for  the  public 
benefit. 144 

Finding  no  conflict  between  a statute  providing 
that  a county  could  establish  and  maintain  a 
county  public  lake  and  recreational  ground':  and 
facilities  at  a cost  not  to  exceed  S I 50.000  (exclu- 
sive of  donations  and  bequests)1 5,1  and  a statute 
providing  that  a county  could  establish  and  mam- 
lam  a county  public  park  and  rccication  grounds 
at  a cost  not  to  exceed  SI 00.(100  (exclusive  ot 
donations  and  bequests).15 1 the  Attorney  General 


* -'ts Kofi . X It *> . (ien.  Ops.,  I t'llfr  Aug-  1.  lass,  to  the  lion, 
(ieorge  Robb.  Stale  \utlib>r. 

l-^Kan.  Att’y.  Cen.  Ops.,  letter  of  June  14.  1062,  to  the 
I-  \ecutiv e ( ntiiu.  il . State  of  Kansas 

I4°lbnl.  Starting  with  the  recognized  principle  that  the  control 
r.l  state  property  is  in  the  legislature  unless  that  body  has 
delegated  control  to  some  state  agency,  citing  Consumers 
Sand  Co.  \.  I xccutive  Council.  12b  Kan.  233.  268  I’ac.  123 
( i o28).  he  proceeded  to  examine  the  various  state  statutes 
having  a bearing  on  the  problem  of  state  control. 

Illi\  opinions  "t  the  attorney  Gen  era)  i 2 1 (1965),  Opinion 
dat  d May  V:.  1063. 

l^ibjd.  In  support  of  the  rule  that  a specific  statute  controls  a 
general  statute,  the  Attorney  Ceneral  cited  Wul f lit/ 
Patrick.  I 24  Kan.  642.  261  I’ac  838  (1027) 

143  | i ( /p.t t ric k \ MernriMcr.  I 30  Kan  356.  285  I’ac.  233  (1030). 
and  I’essemier  \.  Nichols.  153  Kan.  267.  1 09  I’. 2d  205  ( I 04  I ) 

144  K;m>  ( l.  s.  1040.  72  2 128.  now  K.S  A.  72-21  28  (1064) 

145, V Opinions  of  the  Attorney  (General  243  (|065).  letter  ol 
i 96  I 


*46Kari.  (i.  S.  1061  Supp..  70-408  70-4  10.  I Itese  pro\  isions  are 
now  K.S.A.  70-408  70-4  10  ( ,964  ). 

*47 1 1 Opinions  of  the  Attorney  Cencul  266  ( I o<> 2 ).  I etter  ot 
March  2 3.  1060. 

*48|Kid.  Ihe  safest  plan,  said  the  Attorney  (iencr.il.  would  be 
to  obtain  express  legislative  authority  as  was  done  with  re 
spect  to  the  cities  of  Oberlin  and  Ulysses  in  Kan.  (.  s 10  50 
Supp-.  74  33,0a  and  74  33  I ob.  which  are  now  K.S.  A.  74 
331  Oa  and  74-33IOH  (1064).  Ihe  reader  might  also  consult 
K.S.A.  74-3321  (1064).  which  authorized  and  directed  the 
forestry.  Fish  and  Came  Commission  to  convey  certain  well 
easements  to  Carden  City . Kansas. 

*4^ Kan.  Att'y . Cen.  Ops..  Letter  of  December  16.  I Of»4  to  David 
\V.  Kester.  Crcenwood  County  Attorney,  ,-urcka.  Kansas 

*^The  opinion  cited  II. It.  No.  242.  which  became  Kan.  laws 
1963  Ch  188  ii  is  now  found  a*  K.S.A  I9-2803*  i" 
I 0-2803C  (1064). 

I**  Kan  (iS  10  2801  (1061  Supp)  I he  section  was  amended 
materially  In  Kan.  laws  1065.  Ch  173.  §|  Ihe  amended 
provision  now  appears  as  K.S  \ I o 2801  (iu<,s  Supp  i 


held  i luii  .1  county  could  establish  both  .1  county 
pa  1 k mulct  the  one  statute  and  a counts  lake  under 
the  otliei  statute  l5‘  In  the  eouise  ol  Ins  opinion, 
he  also  discussed  hi  tells  the  times  tor  holding  the 
elections  dealt  ssilli  in  the  statutes 

4.  Ground  Water  Rights  and  Powers 

About  lit  years  ago  the  \ttoines  Genet al  ad- 
dressed himself  to  a proposal  In  a holder  ol 
“vested  tight  permits''1''  to  replace  one  ol  the 
ssells  encompassed  In  its  determined  vested  right 
at  a location  on  land  acquired  after  the  establish- 
ment of  the  vested  tight  and  to  install  additional 
wells  on  lands  described  in  its  application  for  the 
original  determination  of  its  vested  rights  154  lie 
concluded  that  the  user  needed  an  additional  pci- 
nut  lot  wells  that  were  to  be  located  on  premises 
other  than  those  described  in  the  original  order  but 
not  for  the  contemplated  wells  that  weie  to  be 
located  on  the  land  described  in  the  application  01 
order  previously  entered. 

Previously,  the  Miorney  General  had  held  that 
a statute  authorizing  cities  of  the  second  class  to 
condemn  water  supplies15'  was  sufficient  to  au- 
thorize a city  wanting  to  expand  its  watei  supply 
to  condemn  a right  to  drill  test  wells  for  explora- 
tion purposes1'1’  lie  suggested  that  ail  expiess 
grant  of  power  carries  with  it  an  implied  grant  that 
is  necessary  for  its  exercise 

5.  Water  Rights  and  Powers  Concerning 
Lands  and  Roads 

In  HMo  the  \ttorney  General,  relying  on  two 
Kansas  cases1 ' construing  two  Kansas  statute'!5' 
was  of  the  opinion  that  siatutoiy  authonty  existed 
whereby  county  commissioners  could  acquire  lands 
for  the  purpose  of  erecting  dikes  and  dining  piles 
to  prevent  stream  water  from  impairing  roads  by 
washing  into  and  over  them  150  lie  noted,  how - 


I52|V  Opinions  , .1  Ihe Vllornev  General  47  (|ai>5|.  Opinion 

\i ».  t<  ( 4 3 ( June  4 . I 9(»3  ) 

G-’See  K.S  V X7a  701.  X7a  704 . ami  X7a-7 1 7a  ( I nt,4 1. 

154 Kan.  X 1 1 s Gen  Ops.,  teller  of  Kelt  IS.  I9S7.  to  R V 
Smrlij,  Chief  Knytincer,  Division  of  Water  Resources.  Kansas 
SI. ile  lloanl  of  \grieulture. 

Gs  Kan  1 1.  S 1 1>4‘).  14  711 1 . Iasi  mile  luted  In  Kan  I ms  I *>r.  1 . 

i'll.  744.  § In.  the  statute  is  non  found  as  K s V 14  7oi 

( 1 91.41 

I^Kan  Mt'v  Oen.  Ops.  teller  of  May  14.  l‘>54.  to  W \l 

t erguson.  City  Mtorncy . Wellington.  Kansas 

G7  till | iel  s Clay  Colin  ly . I I 5 Kan  **<>.  2 2 2 t’.n  I 17  ( I 474  I. 
and  Breedlove  v Wsantloile  County  Commissioners.  177 
Kail.  754.  775  fat  I7‘>  ( to’*)). 

|4HKan  «.  S.  10.15,  nx  114  and  nx  lit  these  statutes  non 
appear  as  K.S.  \.  nx  I 14  to  nx  I I 5 ( I ‘in  i I 

**l,han  Mil  lien.  Ops.,  teller  of  Nos  Is,  |u4n.  to  ( i XI 

Wheat.  County  Mlornes . Medicine  I mice.  Kansas 


evei.  that  it  the  dikes  ot  piles  would  obsiuiet  tile 
watei  ot  the  stream  oi  change  its  flow,  u might  lv 
necessaiy  to  oblaiii  the  approval  ot  the  ”1  hie!  ol 
Water  R r . I Kansas"  1 60 
in  accordance  with  statutory  icquriemeuls  1,11 
Ihrcc  and  a hall  years  earlici  he  had  wnltci  tli.it 
Itist  as  a landowtiet  may  prevent  surface  watei.  as 
distinguished  from  watei  in  a naiutal  walcuoursc 
liom  flowing  onto  Ins  land,  a township  nuv  .■  n 
struct  a dam  and  divert  the  flow  ol  surface  watei 
along  a township  load"'' 

More  i ei ently  it  appeal ed  that  itsit 
a contemplated  watershed  dam  would  muundate 
an  upstream  county  bridge  that  was  badly  in  need 
ot  repati  and  inadequate  lot  county  needs  and  that 
the  county  eoi  miissumers  weie  consented  about 
what  share  ot  the  costs  the  watershed  distin.1 
should  beat  as  damages  tor  the  mnundalion  ot  the 
bridge  Observing  ilul  by  statute1'’'  ihe  eouniv 
commissioners  aie  empovveied  to  replace  the 
bridge,  ihe  \ltoiney  Gcncul  wiote 

lire  county  engineer  should  estunaie  the 
cost  of  replacing  the  bridge  at  the  present  grade 
Rten  the  cost  ol  relocation  ol  the  bridge  ai  a 
grade  which  will  he  above  the  level  ol  the  water 
shed  district  lake  should  be  determined  Ihe 
difference  between  these  two  cost  estimates 
would  he  a propel  measure  ol  the  damages  to 
the  county  caused  by  the  necessity ol  relocating 
the  road  and  bridge.  Ii  1 he  county  commission 
ers.  on  the  other  hand,  determine  that  the  pres 
cut  bridge  is  adequate  and  should  be  repaned. 
the  difference  between  the  cost  of  repair  and 
the  cost  of  relocation  would  be  a proper  meas- 
ure of  the  damages."'4 

Concerning  the  Slate  Highway  Commissiot  the 
\ttorney  General  concluded  that  n had  been  valid- 
ly authorized  In  statute1”'  to  build  loads  within 
the  Kauopolis  Kesetvoi:  aiea  m eoopei.tlion  with 
the  Slate  Park  \uthoritv  it  in  the  exercise  of  its 
discretion  it  deemed  the  construction  neeessarv 


",(l  I In-  \ltnrlH-v  General  was  uniiniihuxlty  relerrme  l.t  (lie  l Inel 
I ngineer  of  llu*  Pivision  ol  Wyler  Resources  ol  the  Kansas 
Slate  Hoard  of  Agriculture 

K.ni.  (.  S 1 435.  82a  301.  now  K S \ 82a  JO  I (I4r>4) 

I ighteen  years  later  the  Supreme  Court  « »l  Kansas  continued 
his  speculation  hi  Reeiler  n I3« • .ircS  • >!  County  Commissioners 
^ I ‘»3  Kan  is:.  34  : p 2k  I sss  ( l *><,4  1 
*f,‘Kan.  Mt’y.  (ien.  Ops  letter  of  \pnl  2 1 1**43.  («•  \\  s 

Harackman.  \cling  Countx  I'ngineer.  I urcka.  Kansas  \l 
though  Us  forerunner  was  not  mentioned  in  the  opinion. 
K.S.  \.  24  105  (I '>(,4)  should  he  lonsulted  with  releieiue 
Ihe  problem. 

•(v,Kan.  C N l%l  Siipp.hHII03.now  K.S  \ 88  1103(1 4i>4 ) 
•'^Kan  \tt‘\  (ien  Ops.  letter  of  May  21  I 4r»4  i><  IVe.tn 
Matthew . Ch  iiit.nit|Ua  County  Mtornex  Seilan.  Kansas 
165 Kan  G.  S 1957  Supp  7 J 1 5 1 1 now  K.S.  A 7 J > 5 1 1 1 1 M II 

September  14. 


Attci  discussing  u number  ul  iudici.il  divisions,  he 
\tated  that  "the  legislature  may  provide  lor  the 
construction  of  highways,  .is  a part  of  the  'state 
system  ol  highways'  which  are  not  pail  of  the 
'state  highway  -.y stem'  established  under  G S. 
1957  Supp  . (iS-406. 1 " and  such  highways  are 
not  internal  iiiiproveitienis  forbidden  to  be  made 
by  the  state  under  Article  II.  Section  9 of  the 
Kansas  Constitution."  I,,s  He  further  concluded 
that  neither  the  federal  ownership  ol  lands  leased 
to  the  Slate  Park  Authority  nor  the  Authority's 
turisdiclion  over  any  roads  built  u'<!  constituted 
automatic  barriers  to  the  anlhoiity  ot  the  State 
llighw ay  Commission. 1 70 

Ihe  Attorney  General  also  recently  considered 
the  power  ot  the  legislature  to  charge  state  park 
permit  fees  for  access  roads  to  water  projects  on 
federally  owned  lands1,  and  the  necessity  ol  af- 
tumatiw  action  on  the  part  ot'  the  federal  Govern- 
ment I’m  the  establishment  ol  exclusive  federal 
jurisdiction  over  federally  owned  lands  and  reser- 
votis  1 : In  a short  opinion,  the  Attorney  General 
wrote  as  follow s 

Ql  1 s I It  IN  Does  the  Slate  ot  Kansas  have 
law  enforcement  itnisdiction  around  the  federal 
reservoir  located  within  the  boundaries  of  this 
state  ' ANSAA I R A es 

Ihe  genci.il  rule  concerning  the  establishment 
of  exclusive  jurisdiction  over  federally  owned 
land  is  that  such  exclusive  jurisdiction  does  not 
arise  without  an  affirmative  act  on  the  part  ol' 
the  I ,'der.il  Government  With  respect  to  the 
federal  reservoirs  in  Kansas  there  is  no  record  ot' 
such  acceptance  of  exclusive  jurisdiction. 

rirts  question  arises  because  ot  the  provision 
in  (.,  S 1040.  ’7-102  giving  exclusive  jurisdic- 
tion to  the  l 'nil cd  States  over  lands  acquired  by 
it  within  Kansas  Read  alone,  that  section  ol  the 
state  laws  would  divest  the  state  of  jurisdiction 
over  any  md  all  territory  acquired  by  the  Fed- 
vial  Government  However.  G S,  1040.27-102 
tl  I‘i27.  (h.  200.  sec  21  must  be  read  in  con- 
nection with  a statute  of  the  Gutted  States 
enacted  in  I ‘>40  now  appearing  as  lit le  40. 


I .S  t . A section  255.  which  piovidcs  that  the 
I fined  Stales  is  not  presumed  lo  a.  cept  - .ch  .1 
cession  ol  jurisdiction  and  that  the  l tilled  Slat,  - 
does  not  in  fact  take  jurisdiction  until  the  head 
ot  the  federal  department  01  ag.  iny  having  uni 
toil  over  particular  lands  h.n  iiotmed  the  gov- 
ernor of  the  state  that  the  Gutted  States  h - 
accepted  jurisdiction.  IS.  State  v.  Burrell 
\ ( . 2d  288  Id-  s | .7,1  0-  , 1 ,i. ,,,.  0 

l . S.  %|.  s I Id  2d  827.  X2  S.  Ct 
1 1962 1.  |,7J 

6.  Agency  Liability 

In  anothei  opinion  the  Attorney  Gene  t 11- 
cluded  that  in  the  absence  ot  a special  statute 
creating  liability,  the  Kans.i-  State  Park  and  K. 
sources  Authority,  under  the  principle 
eign  immunity,  would  not  be  liable  lot  injuries 
suffered  by  invitees  and  licensees  using  U'  po>p- 
erty  and  facilities.17'1  lie  suggested  that  the  A : 
thorify’s  liability  foi  tort  would  be  governed  by 
the  principle  applicable  to  the  State  Highway 
Commission,  lie  noted,  howeve;.  that  althouc1, 
there  exists  specific  slaliitoiy  authority  to  sue  ihe 
State  Highway  C ommission  in  ton.1  ’ no  spc.  1.1! 
.111 1 In >1 1 1 x exists  in  the  statutes  creating  the  Stale 
Park  and  Resources  Authority  .1  " 

7.  District  Agreement  Authority 

In  I960  the  Attorney  General  w as  asl 
er  an  irrigation  district  created  in  accordance  w ith 
the  Kansas  statutes  1 7 had  iheauthouiy  toenicr 
into  an  agreement  with  the  Gutted  State-  Buie 
of  Reclamation  foi  the  coitsiiuction  1 .m  uiig.i 
lion  project  consisting  ot  .1  dam  and  reservon  and 
not  including  a conventional  canal  and  lateral  sys- 
tem lor  the  distribution  of  water  tot  tmgalimi 
purposes,  hi  answering  affirmatively . the  Aitomey 
(ieneral  observed  that  irrigation  districts  had  ic- 
ceived  very  broad  authority  to  determine  wltai 
project  facilities  would  be  the  most  feasible  in  a 
given  case  and  that  then  discretion  was  limited 


'(17  Itiis  wclion.  as  Iasi  amended  in  Kan.  laws  1‘lni.  l‘h  .102 
§ I . is  in  i\\  li  > mill  as  h S \ . 68-406  ( I ‘>(*4  ). 

Ift8ld.  .if  21  V 

(•  s 1957  Supp..  74-451  I \\;ts  the  lurisdic tional  statute 
cited.  It  is  now  K.S  \ 74-45)  1 |)9b4). 

,70lt  should  he  noted  (hat  the  legislature  has  made  a number  of 
important  amendments  .md  additions  to  the  provisions  in 
solved  since  the  \ttornev  Cieneral’s  opinion  under  discussion. 
I <»r  example,  see  h.S  \ 74*45  10  .md  74-4527  to  74  45.15 
(1965  Supp.) 

• 7*  I V Opinions  ol  the  \ttorne\  Oenera!  20  t ( I 96  s ),  | etter  o* 
March  I 1 96 .V 

,7*l\  Opinions  ot  the  Attornei  (»eneral  • '»*  ( 1 965 ).  Opinion 
No  6.1  hh  (Ot  t 10.  I 96  1) 


’ 'lV  (>pinions  ..t  the  \ u ■ • 1 1 1 1* \ Arc  tin.tl  l '<1  o«Mv5t.  opinuu 
No  6.1-88  ((  )t  t .10.  I OG  1 I 

>74 1 Opinions  of  th  Vttoi  y neral  2 

_ June  1 8 . 1 959 

* ^K.ui.  (•.  S.  1949,  Hte  set  lion  was  last  amended  in 

Kan.  laws  ll»57.  Ch.  159.  § |.  .mil  now  appears  as  K.S  V 
68-419  (1 964  i 

,7,’lhe  statutes  cited  were  Kan.  (.  S.  1‘>57  Supp  _?4  450l  in 
74-4526  lor  the  existing  statutes,  see  Is  S \ 74-4501  to 
74  4509  and  74-45  11  to  74  4526  (1964)  and.  K.S  \ 
74  4 509a.  74  4510.  and  74-4  5:-  74  4 5 15  (C><,5  a 

1 rticitH  involved  wen  cited  as  Kan  « . S 1949  17*701  i . . , 
Ihe  existing  provisions  ir.  now  lound  it  K s \ 12  ‘'ot 
4 2 710  ( 1964  ) 


only  by  l lie  leqimvmcnt  dial  they  submit  plans 
to.  a i kI  seeme  the  appioial  ot.  t lie  C Inct  I ugmcci 
nl  the  Division  el  the  VVali’l  Rosouicc'  "I  llie  Slat. 
Board  ot  Agriculture  at  each  step  ol  the  way. 

In  a ll,i>;  opinion,  the  \itorney  General  cv 
pressed  the  belie!  dial  no  ( onyiesslonal  consent 
was  neeessai \ 10  an  agreement  between  a Kansas 
watershed  district  and  an  Oklahoma  agency  lm  die 
construction  ot  a l loodwalet  detention  si  me l m e in 
Oklahoma.1  1 lie  went  on  lo  note  that  il  n weie 
though l necessary  01  advisable  to  obtain  (niigiev 
sional  consent,  such  consent  had  alieady  been  maii- 
ilesied  In  the  let  ms  ol  the  Watershed  Protection 
and  Hood  Prevention  Xct180  and  would  be  con- 
firmed when  Congress  approved  the  wmk  plan  lot 
the  watershed  projects. 

8.  Feedlot  Regulation  and  Permit 

In  Kovembei  ol  die  Kansas  Dcpailmenl 

of  Health  formulated  proposed  rules  and  regula- 
tions for  the  control  ol  agricultural  wastes,  aiming 
primarilv  to  control  wastes  from  feedlot  operations 
under  a permit  system.’ 81  On  January  27.  1%“. 
the  Xtiorney  General  disapproved  the  proposed 
rules.18*  He  rccogm/ed  that  by  statute181  the 
Board  of  Health  had  the  responsibility  of  estab- 
lishing inles  to  govern  the  disposal  or  escape  ot 
sewage  wastes  and  that  It  might  establish  minimum 
steps  lo  prevent  the  escape  ot  sewage  wastes  into 
the  waters  ol  the  slate  He  further  noted  that  under 
another  provision.184  aside  from  its  authority  to 
adopt  ittles.  the  Board  could,  on  a case-by-case 
basis,  require  the  treatment  or  disposition  ot  sew- 
age or  materials  found  to  be  polluting  the  waters 
ot  the  state.  On  the  proposed  titles,  however,  his 
position  was  that  "to  be  able  to  require  registra- 
tion of  feed  lots  oi  to  establish,  require  and  issue 
permits  for  water  pollution  control  facilities,  the 
Board  ol  Health  would  need  further  legislative 
action.  ”185 


I7S||  Opinion's  nl  the  Attorney  (ietieral  187  (1962).  letter  <»l 
I eh.  5.  I 960. 

17*)  Kail.  \ 1 1 ’>  (ien.  tip's  letter  of  July  24.  1964.  tn  I'hail 
Kinnariian.  liif*  t aney  Watershed  District.  Cedar  Vale.  Kansas. 

IHOSee  It*  I S.l  § 1001.  § 1003  lo  § MH»‘>  (1964)  and  In 
I N.(  % 1002  (Supp. I . 1964) 

IMSee  proposed  Kansas  Administrative  Regulations  2s  I H I 
through  28  18  4.  dated  January  17.  1967.  from  the  offices 
of  the  Kansas  State  Hoard  of  Health,  lopeka.  Kansas 

I Kan  \tl‘y  . (ien  Ops  . I et ter  of  Jan.  2*’.  1967.  to  Robert  M 
(‘or hell.  \llorne\  Kansas  State  Hoard  of  Health 

IH.1K.S.V  6*  l'l«!  (1964).  which  wa  amended  In  Kan  laws 
I 967.  ( h 133.  § 4 
s V 65  I 6)  (1964) 

I *5  Kan  Nils  < ..ri  Ops  . I el  ler  of  Jan.  27.  I 967.  to  Rohed  M 
Corhell.  Altoinox.  Kan  is  State  Hoard  of  Health. 


In  icspotlsc  I--  the  i-pmimi  tw.  bil  - 
enacted.1®*  I n Xpiil  ol  I'JiiT.  tin  \ 1 1 ■ me.  t. 
al  di.xcuv.ed  built  provisions.  8 He  tumid  lli.it  lh 
lust  bill188  gives  the  Slate  Umnd  --I  Health  lh 
authority  to  require  specilK  pollution  •' > 
measuies  for  individual  pollution  sotitu  the 

protection  ol  the  waters  ot  the  state  lie  imihci 
found  that  the  hill  pi  ovules  lo  the  i—u.in  . u,  i 

mils  lot  the  discharge  ol  sewage  to  poisons.  - 

panics,  cm  potations,  institutions,  and  le.lei.il 
ctes.181’  lit  addition  lo  those  pci-  i lor  ml. 
specified.140  I aslly.  he  found  that  nothin,  u Hi. 
other  hill.141  which  dealt  with  livi-'t  ',. k • I 

nuerfeted  ill  any  way  with  the  aiithoi  t.  lh 
State  Board  ol  I lealth  to  requu 
m to  issue  sewage  discharge  permits  1 * I urthei 
he  found  the  newly  submitted  iegul.it ions  ot  th. 

State  Board  oil  lealth 14 1 tube  m pi  op.-i  m 

Hi  did  urge,  howevet  that  the  It  ud  ielit 
the  most  specific  terms  possible  the  geogiapln. 
area  to  be  regulated,  the  beneficial  water  uses  and 
the  water  qualilv  standards  criteria  1 '' 

9.  Rural  Water  Districts 

According  to  the  Xtlmncv  (ten  .1 
water  district  organized  pursuant  to  the  stain t c 1 
may  he  composed  of  two  or  more  non-ioiiUgumix 
areas  1 4 Moreov  et . he  said,  a villa' 
slallation.  ot  single  tract  tiny  he  excluded  in  the 
event  the  appropriate  board  runty  rmmts- 


I^'Uiium  Hill  No.  l-l‘>  ; tii-.ailH-  K in  I in-  l'l<t~  * ti  ' ‘ Il 
amended  K S.A.  65  165  lo  (»5  l « » "7 . 65  l"ld  rtt.l  ; I “’ll! 
( I 964).  and  repealed  K.S  \ .65  168  and  65  171  (I  964 
1 s Kai  \tf’y.  < ien.  < M's  • I e! tei  »f  April  21  1967.  I It  1 
Darker.  M.D  . M.I’.H  . State  Health  Offuvi  llu  Kansas 
State  Department  of  Health  Kan  AH  \ (.en  Ops  letter  i 
April  24.  1967.  lo  Hugh  I Dterker.  M.D  All'll  Mil. 
Health  Officer  Kansas  Slate  Department  >t  Health 
* ** House  Hill  No  1 497.  no  v Kan  I avvs  1 96" . Ch 
lsl,Kan  l tws  1967.  I h.  *33.  5§l.  2.  and  4 

1‘^Soe  K s \.  i»5  |(is  ( 1 964 ) before  tfs  antetnlnienl  h\  K.m 
I aws  I 96  7.  ( h 133.  § I 

Senate  Hill  No  358.  winch  became  Kan  I tws  196?  t it  ? • - 
l‘l*K.tn  \ 1 1 v (ien.  Ops.,  letter  of  April  24.  I'»67.  t>>  Hugh  I 
Dierker.  M D M I'll  State  Health  (M'fhvt  Kansas  Mate  l ’ 
parlntent  ol  Health.  Said  the  opinion.  Vital,  Hill  V is.s 
coni. tins  the  provision  that  nothing  in  that  .w  I '■hall  N 
strued  as  limiting  the  authority  ol  the  Slate  Hoard  ot  IKalth 
in  mailers  ot  stream  and  lake  pollution  \s|..n_  as  (lie  lioaid 
of  Health  etuueriis  itself  with  the  legulatton  "I  stream  and 
lake  pollution  control  as  provided  in  K.S  \ 65  Ini  i > 
65  1 71  Hi),  we  foresee  no  limitation  or  intcrlcrem c by  itn 
hvesloc  k sanitary  commissioner 

*4,Nv  e Kansas  Adm.  Regulations.  Kansas  Slate  Hoard  <4  Health 
28  is  \ to  28  IS -4  (1967). 

*‘**kan  Ml  \ (ien.  Ops  I otter  <*t  April  21  I " ' i Hu  • I 
I Jierker.  M.D  M l*  H State  Health  < Ml u er  I he  Kansas  Mali 
I repartition!  of  Health 
•‘^ibid 

*‘^Kan  (•  s 1963  Supp..  S2a-6I4  Stine  it  amendmeiil  by 
Kan.  I aws  1**65.  Oi  556.  § I the  appropriate  pr*niM*ui  is 
K-S.  A S2a -6  14  ( 1 96*  Supp  ) 

1 ' r I y ( )ptnii  ■ it  . . t 1 1 1 \ 1 1 >n  i,  x 1.1  in  ul  2 ' " i 1 1 • 1 • 1 * > | ' i • i ' 
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sioneis  deioimmes  that  exclusion  will  p ■ • >m< • i ilk 
public'  lu'.lllll.  convenience.  Hill  Well  Jl  i r’'  \'  Ik  I 
walei  district.  Ik*  wink*,  has  no  author n\  In  .01 
l ract  or  otherwise.  10  serve  residents  nl  arioihci 
slate  alilioiiuli  H could  he  uulhori/ed  In  the  lego 
laline  in  serve  such  residents. I'“*  Had  die  Icgisla- 
Hue  intended  U>  authorize  dismels  to  seive  non- 
lesidents.  said  die  Xtinrncs  Gcncial.  11  pmhahlv 
would  have  so  provided  in  h s \ sJa-oJl  i |o<>s 
Supp  1.  1 he  only  spec  1 lie  provision  in  llie  iiual 
walei  district  act  aulhorizmg  districts  to  seive  non 
participating  members. :0H 

In  I'tnd  the  Attorney  General  had  occasion  to 
impute  into  the  statutory  authority  ol  rural  water 
distucls  relative  to  financing.  Although  the  appli- 
cable statule*1'1  stressed  lire  power  ol  a rural  watei 
disiiict  to  enter  into  cooperative  agreements  with 
ihc  Secretary  ol  Agriculture.  11  went  on  to  slats 
that  a distiiet  ' shall  have  powei  to  acc|itiie  loans 
lor  the  financing  ot  up  to  ninety  peicent  ('Hi  I ol 
the  cost  ol  the  construction  01  puichase  ol  an\ 
project  01  projects  necessary  to  carry  out  the  juii- 
poses  tor  w hich  such  district  was  organized  . ":,n 

lire  Attorney  Cieneral  staled  that  he  did  not  be- 
lieve the  section  rest  tided  districts  to  the  accept- 
ance ol  financial  aid  from  the  Secretaiv  ot  Ago- 
culture.'1"  I'o  hold  a disiucl  so  limited,  he  said 
would  prohibit  the  fulfillment  ot  the  pm  poses 
underlying  the  rural  water  district  act 

In  another  opinion  he  outlined  what  he  believed 
should  he  considered  expenses  incurred  by  a rural 
water  district  in  connection  with  the  construction 
and  installation  ol  a w ater  s\  stem  within  the  pin  ase 
"the  cost  ol  the  construction  " as  used  by  the  stat- 
ute.’114 "It  would  be  out  view  he  wrote  "that 
all  expenses  incurred  In  the  water  district  in  con- 
nection with  the  construction  and  installation  of 
the  water  sy  stem,  together  with  the  legal  fees  foi 
water  pertaining  to  the  construction,  engineering 
fees  for  the  preliminary  survey-  hind  acquisition, 
right-of-way  costs  and  interest  on  any  construction 
loan  made  to  finance  the  construction,  would  be 
within  the  phrase  '1  he  cost  of  construction  > 


fwihiit. 

t'^Kaii.  Alt's  (tfii.  lips..  Iv-rn-r  <<l  Sept  .10.  look,  in  Kep.  Mill 
I rihlcv  . l reslline.  Kansas 
- 

:i”  K S V k:.i  (.in  ( I U(,l ) 

-"-K.S.  V H2:i  (.I'M  |'((, 4) 

Kan.  All's . (ten.  ( ips. . I el  let  nl  I an  10.  I'lM.  in  Samuel  ( 
Jackson,  Vllurnei  (trandview  Kansas  Rural  Water  llislriel. 
(iramlvieiv.  Kansas, 

-'H  | |u.  seelinn  t nnsnlereil  ivas  Kan  (.  S lUSuSupp..  S 2 a (,  I U 
\lth(.il|th  ll  was  autemled  |.\  Kan.  I uws  lun.l.  ( ii  VI*.  % 4 
the  ivnrils  in  <|ncstniu  were  in.r  elianpe.l  I'll i-  slalule  now 
appears  as  k.s  \ H2.it,  in  r I ur,4  | 

"‘hi  Opinions  ot  the  Attorney  ( lenera|  ii  i i 00,21.  t.ettei  ,>i 
April  21.1 060. 

-'*>110(1 


tie  went  on  to  note  that  legal  fees  incurred  in  con 
neetton  wuh  the  oigam/ation  ol  a walcishcd  di- 
Incl  could  not  piopcrly  he  lisled  as  costs  ol  .mi 
sliuclion.  lie  also  wrote  llut  ll  would  he  againsl 
public  policy  loi  a disinct's  hoard  ol  dnccioi'  n 
contiacl  lor  the  services  ot  one  ol  its  memheis  as  a 
maintenance  man In  construing  a statutory 
provision  lelaling  to  watershed  districts.*'**  he 
leached  a similar  conclusion,  holding  that  public 
policy  prohibited  t is  hoard  ol  directors  fm  the  pci 
lot  mancc  of  the  work  of  the  w atershed  district.211" 

( niethi ids  ol  finam  mg  iiual 

districts,  lie  wrote  that  under  one  slalule'111  a dis 
trict  may  borrow  money  not  to  exceed ‘HI  percent 
ol  eon  si  1 ik  I ion  01  purchase  costs,  with  ceilamex 
ceptions.  and  under  auothei  statute21 1 a disiucl 
may  issue  revenue  bonds  up  lo  IIK)  pckcm  ol  the 
cosis.  and  that  the  financing  methods  aie  separate 
and  alternative,  the  statute  relating  to  hollowing 
being  inapplicable  to  the  statute  relating  to  the 
issuance  of  bonds  * * 

Fhe  Attorney  General  held  that  ., 
district  should  not  chaige  a sales  tax  on  the  month 
l\  portion  ol  each  walei  bill  chatgcd  lo  each  bene 
III  uml  ownei  of  the  disiucl  toi  the  inteicst  jiay 
able  on  the  moiigage  debt  owed  lo  lire  I amici' 
Home  Administration.  which  had  Imaikcd  lit,  Its 
kick  inasmuch  as  lire  interest  chaige  was  not  a sale 
ol  walei  01  oilier  things  ' 1 ' He  pointed  out  that 
when  the  district  built  its  plant  the  contractor  01 
builder  had  paid  sales  taxes  on  the  construction 

s 14 

items . 

10.  Watershed  Districts 

In  I 'H>d  the  Attorney  General  wrote  that  then 
were  no  specific  statutory  giant'  ol  powei  |. 
watershed  districts  to  relocate  roads  inundated  by 
disiucl  piojeets.  dial  boards  ol  county  cnitimis 
sinners  had  exclusive  |iu  isdiclion  in  locate,  lax  out 


-,,7k.m.  All's  (k  ii.  Ops  . I i-lk-r  ol  I ok  2(1  I ’ll, '.  tn  J .imcs  I 
Swovcr.  Jr..  Jefferson  l’ount>  Mlontex . » tekjloos.i.  Kansas 
-,,sKau.  1.  S I *>57  Supp..  24  1210.  now  k.s  \ 24  I2IO(I*Xi4) 
-,,0Kun  \tt\.  lien.  Ops. .letter  • Jan.  22.  I »» t..  Ikrme  l» 

I rigou.  foiintv  \tlornex  . i iin.nr<>n.  K.ms.is 

sect,  on  AA.ts  Kan.  S.  Supp..  s2at*l‘>  \ntciuleil 

In  Kan.  I aws  1‘Ki.f.  Hi  >12.  § 4.  if  now  appears  as  K.S  \ 
N2a  <*  I «M  I ‘'<*4  I 

-11  I he  section  was  Kan.  (.  S l*»>u  Supp  . N2j-f*2>  It  now 
appears  .is  K.S.  \ X2a  <*2  5 (I  »*c»4  » 

-i:is  iii  \ 1 1 \ < len  < >r  t.ettei  ( 

Norwootl.  (.’ounty  Mtoniex  I awrem  - K.m^.o 
Op»» of  tht  \ttoi 

Xu/  26  i >6  > 

*,4lhul.  fhe  sal  es  U\  having  tune  been  paiil  h\  the  eonsumeis 
oil  the  plant."  wrote  the  Mtoruev  (ieneral  ‘there  is  n. 
instifii  atiou  ..i  reason  to  pass  it  on  to  fin*  xx.iter  user  (Si  . 
Southwestern  Hell  lei  i «<  x M.iIa  i •mmC'Sion  m |\\v  m.; 
ami  I .ixdlmn  I r*h  Kail.  22"  2 V 1 I hi-  para  I M ol  iii.m  i 
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and  alter  roads,  and  that  township  officers  had  the 
dills  to  improve  township  roads.*15  At  the  same 
time  he  insisted  that  watershed  districts  must  re- 
imburse otltei  municipal  corporations  or  quasi- 
corporations for  lands  taken  for  their  projects 

Some  time  back  the  Attorney  General  also 
wrote  an  opinion  concei  ting  the  mutual  responsi- 
bilities of  a cits  and  a watershed  district.*"’  In  it 
he  slated  that,  like  a private  citi/en.  a city  owes  no 
duty  to  others  to  construct  sewers  for  the  disposal 
of  surface  water  but  that  when  it  undertakes  to  do 
so.  as  it  may  pursuant  to  statutory  authority  , it 
must  construct  sewers  and  dikes  in  such  a way  that 
thev  do  not  invade  the  rights  of  private  landowners. 
He  then  wrote  that  although  a city  may  enter  into 
an  agreement  with  a watershed  district  tor  the 
mutual  benefit  ol  the  two  bodies,  it  retains  its 
dots  to  maintain  its  drainage  system  notwithstand- 
ing that  it  is  included  in  a watershed  district. 

The  office  of  the  Attorney  General  recently 
noted  that  improvement  districts  authori/ed  by 
statute217  are  not  to  be  treated  as  incorporated 
cities  in  apply  ing  those  watershed  statutes  that 
deal  with  provisions  for  including  and  excluding 
cities  from  watershed  districts.*  8 Because  one  ol 
the  improvement  district  statutes  specifically  pro- 
vided that  "no  lands  shall  be  included  within  said 
district  which  lie  within  the  limits  of  any  incor- 
porated city.’  21  ’ the  ottice  concluded  that  the 
legislature  intended  improvement  districts  to  be 
considered  entities  separate  and  apart  from  incor- 

i ■’20 

poraled  cities. 

In  another  opinion2*  the  Attorney  General 
took  the  position  that  alter  a city  has  approved  a 
proposition  that  it  he  included  in  a watershed  dis- 
trict bv  extension  of  the  district  in  accordance  w ith 
the  election  and  transmittal  requirements  ol  the 


2I5|V  Opinions  of  the  Mlornes  (iener.il  122  ( I ‘>65  >.  Opinion 
No.  6.1  14  (I  eh.  22.  1963).  Hie  Attorney  ( tenoral  dealt  with 
Kan.  (».  S.  1961  Supp..  241202(e),  which  defined  land,  a ml 
now  appears  as  K.S.A.  24  1202(c)  (I  ‘>(>4).  and  Kan.  (>  S. 
1961  Supp..  24- 1 209.  Ijjghth.  which  dealt  with  district  power 
to  acquire  land  and.  since  its  amendment  in  Kan.  I aws  196.1, 
( 'h . 2 14 . § f>‘>.  now  appears  as  K S V 24  I 209,  I iglith  ( I 964  I 

2lhKan.  Att’y  < ion.  ( >ps.t  I otter  of  Nov  27.  I *>56.  to  Bcritic  IV 
I rigon,  Attorney . Cimarron.  Kansas. 

-,7K  S A I 9-275.1  ( I 965  Supp.).  and  K.S.  \ I 9-2757  to  I 9 2765 
(1964). 

’l^Kan  Ally.  (ion.  Ops..  I otter  of  IU*c  x.  1966.  to  Warden  I 
Noe.  Attorncv.  State  Hoard  of  Agriculture  I he  watershed 
statutes  directly  involved  were  K.S  \ 24-1202  and  24  1205 
(1964). 

2,0  n»e  statute  cited  was  K.S.A.  19-2753  (l‘>65  Supp.)  I he 
words  c|uotcd  however,  constitute  the  last  sentence  of  K.S.  A. 
19-2754  (1965  Supp.).  which  was  apparently  the  statute 
c ontemplatcd. 

22^lhe  opinion  also  noted  that  the  powers  nt  the  improvement 
districts  contemplated  were  not  the  same  as  those  of  in 
corporated  cities. 

221  Kan.  Att'v.  (Jen.  Ops.,  letter  of  Oct  14.  I ‘>(*4.  to  I Void  \ 
brace,  Attorney.  Moline.  Kansas. 


ctatutes.222  no  second  election  Is  necessary  under 
the  special  election  statute  relating  to  the  forma- 
tion ol  districts.22-'  lie  had  occasion  earlier  to  ex- 
press the  opinion,  however,  that  any  election  ior 
the  formation  of  a watershed  district  under  that 
statute:224  when  one  is  necessary,  can  he  con- 
ducted at  the  same  time  as  a genetal  election.**5 
In  the  course  of  an  opinion  concerning  the  num- 
ber of  signatures  required  for  a petition  to  piotest 
the  adoption  of  a general  plan  of  work  and  prot- 
ects to  be  undertaken  by  a district.**’’  he  con- 
cluded that  when  landowners  have  used  the 
petition  method  to  create  a watershed  district.  * 
the  result  is  the  same  as  though  the  landow  nets  had 
used  the  election  method228  and  a number  in  ex- 
cess of  20'  of  the  petition  signers  would  he  su  1 1 1- 
cient  under  the  protest  statute22'1  to  require  the 
calling  of  a special  election.  In  another  opinion  he 
concluded  that  the  protest  statute,  which  does  not 
specifically  ptovtde  the  form  in  which  the  proposi- 
tion is  to  he  submitted,  should  state  In  substance 
"shall  the  general  plan  approved  by  the  hoard  and 
the  Chief  Engineer  he  adopted  .’"  and  that,  because 
passage  requires  a majority  vole,  a tie  vote  must  be 
construed  as  a failure  to  adopt,  there  being  no  pro- 
vision in  the  statute  tor  resolving  a tie  vote  * '" 
Elsewhere  the  Attorney  General  noted  that  as 
long  as  a majority  of  the  qualified  owners  of  irn- 
gable  lands  within  a proposed  watershed  district 
make  application  for  the  formation  of  a district 
and  secure  the  approval  of  the  Chief  I ngineer  of 
the  Division  of  Water  Resources  of  the  Stale  Board 
ol  \gt  icultlire.  dissatisfied  owners  of  lands  included 


222  Kan.  (,.  S.  1061  Supp..  241205.  24  1 206.  anil  24  I22-. 
which  statutes  arc  now  K.S  \ 24  1205.24  I 206.  ami  24  12  27 
( I 964). 

22-'  Kan.  (..SI  96  I Supp..  24  I 207.  now  K s \ 24  I 207  < I 964  > 

224  Kan.  S I 96 1 Supp  . 24  I 207.  now  K S V 24  I 207  < I 964) 

-25 Kan.  All  y.  C.cn.  Ops.,  letter  ol  Aug.  9 |95X.  to  John  S 

May.  Attorney.  Atchison.  Kansas 
-26k. i n . Alt  ’>  . ( ion  Ops..  I et  ter  of  July  2 2 . I 95 X.  t o Mow ard  \| 
Immel.  Attorney,  lola.  Kansas 

-2”’  | he  sections  mentioned  were  Kan.  ( ..  s.  I 957  Supp  24  I 205 
and  24  1206.  Since  their  amendment  in  1959  and  I ‘*61  tlw  \ 
now  appear  as  K.S  V 24  1 205  and  24  1206  (1964)  Moth 

Kan.  (iS  195"  Supp..  24  | 205  and  K S V 24  l 205  ( I 964) 

its  amended  successor,  contain  the  following  language 
"Before  any  watershed  district  shall  he  organized,  a petition 
shall  he  filed  in  the  office  of  the  secrel.irv  of  stale,  signed  In 
not  less  than  twenty  percent  (20  ) «>t  the  landowners  and 

representing  twenty  five  percent  (25  ) . . t the  acreage  within 

said  proposed  district  to  he  selected  by  the  first  ten  (10) 
signers  of  the  petition." 

22Xk.hi  (•  S |957  Supp  . 24  1207  Since  its  amendment  in 
1959  and  1961,  the  statute  now  exists  as  K s \ 24  1207 

(1964)  Both  < »t  the  sections  roijuiie  a favorable  vole  a 
majoritv  of  those  voting  on  the  proposition  for  the  creation 
of  .i  district 

* 29 Kan.  ( . S I 957  Supp..  24  I 2 1 5 Amended  in  1 959  and  I "hi 
the  appropriate  statute  is  now  K S \ 24  ) 215(1*164) 

2 *0 Kan.  Att’y  ( »cn.  Ops  . I etlci  March  1 x.  I 95*.,  t><  Marie  I 
( oilman.  Atlornev  I vudnii.  Kansas 
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So  !ai  a--  employ ment  was  concerned.  ilu  Ai 
lorncy  General  found  that  the  statute  pa  laming  m 
the  sendee  ol  watershed  district  dtreclois  s\ 1 1 1 1 • > n t 
compensation  hut  with  an  allowance  t m then 
natural  and  necessary  expenses'  appealed  to 
piohibit  a watershed  disinel  ttom  employing  a 
member  nl  its  hoaid  ol  directors  and  paying  Inin  a 
salary  lot  tile  performance  ol  district  work  ' * ’ lie 
observed  that  in  the  absence  ol  'latutoiy  prolubi 
lion,  courts  have  held  that  it  is  attains!  public  policy 
lor  a public  olticer  to  contract  with  the  municipal 
ity  he  serves  in  an  olticial  capacity  '4" 

11  Other  District  Elections 


within  distiict  boundaries  have  no  right  to  object 
to  the  inclusion  of  then  lauds  111  the  district  ' 11 
In  considering  the  watershed  distiict  statute 
providing  lot  the  initiation  ol  pioceedings  to  orga- 
nize a distiict  In  a petition  "signed  by  not  less 
than  twenty  percent  (2(1  ) ol  the  landowners  and 
lepresenling  twenty-live  percent  (2>  I ol  the 
acreage  within  said  purposed  district.' : the  At- 

torney tieneral  took  the  view  that  "landowners' 
include  all  persons  who  have  a pioprietary  interest 
in  the  lands  involved,  including  all  joint  tenants 
and  tenants  in  common,  not  merely  owners  who 
actively  operate  farms.-5-* 

lie  also  dealt  with  an  inquiry  involving  objec- 
tions to  a watershed  district  election  at  which 
materials  leeommending  approval  id  a general  plan 
were  allegedly  distributed  from  the  table  where  the 
poll  books  and  ballots  were  located  In  responding, 
he  found  that  the  general  election  laws  relating  to 
electioneering  near  polling  places"'4  would  apply 
inasmuch  as  they  contained  no  piovision  indicating 
that  they  were  not  applicable  to  all  elections. ' 

An  eligible  votet  in  a watershed  district  bond 
election  relating  to  improvements  to  be  paid  loi  by 
special  assessment  levied  against  benefited  lands, 
according  to  the  Attorney  General,  ’’must  be  eithei 
a landowner,  against  whose  land  the  special  assess 
mem  would  be  assessed,  and  a qualified  electoi  ol 
the  district,  or  a uou-resrdetH  landowner  against 
whose  land  the  special  assessment  will  be  levied 
and  over  21  years  of  age."'"'  In  the  same  opinion, 
the  Attorney  General  said  that  a voter  at  aw.itei 
shed  district  election  is  not  required  to  vote  at  the 
polling  place  provided  in  the  county  where  the 
voter  lives  but  may  vote  al  any  voting  place  in  the 
distiict.2''7 


- It  < rpmn  ins  ol  tile-  All.micv  In-in-ral  I K7  I I '*6  2 I.  I tier  ol 
1 cli.  S.  i ‘Tun 

“ <•.  S.  1‘rs.l  Supp..  24  1211. 1.  -Vs  .mu-nUial  in  1**55  .,ml 

I 959.  the  provision  is  now  Is.S  V 24  I 20.1  ( I 964  l 

*-'lKnn.  Airy.  linn.  Ops..  Id  ter  nl  1 v-li.  10.  1054.  to  Glen  IV 
liver.  Reserve.  Kans.is. 

'■^Kan.  (i.  s 194*1,  2 S- 17 10.  Aniemleil  h>  Kan.  laws  101,5, 
Cli,  250.  § I.  1 he  provision  now  prohibits  cleelionccring 
within  2So  reel  ol*  ihe  enlr.inee  ol  polling:  plaees  insleavl  ol 
within  nierelv  1 00  reel  <*t  polling  plaees  .is  t'ornrertv  pro 
virletl.  the  statute  now  appears  as  K s.  V 25  I71*>(1'*65 
s».p,o 

*'  II  Ojimums  "•  ill k1 \n<»riu\ (toneral  121  (l‘»<»2>.  I oiler  «»i 

M.irvh  2s.  I •»(>().  Hu  opinion  wen  I on  to  s.in  . "However,  we 
.ire  no!  herein  expressing.  the  view  that  the  vlatiuu  wouhl  he 
niVtllikl  h\  virtue  of  Mich  .dieted  events.  Ilu-  si  ilule  ill  »| • i v*. 
lion  would  morel > provide  Ilia!  sueli  .utivilics  eould  sublet  I 
ilu  violator  I"  possible  punishment  However,  if  n cmiltl  he 
.1 1 1 ir  rn  .i  I is  el  \ shown  I lit  I mu  h activities  iiiflueiuevl  Hie  results 
of  the  election,  a court  would  have  autlioritv  to  set  the 
election  aside 

‘'('lll  Opinions  •!  the  Mtoniev.  <.cnii.d_.nM  ( I •»#».!  i.  < »pim«  m 
ft  2 2 * (Mia  »l.  I ‘162). 

“'ill  Opinions  ol  ili.  Nttorn  \ Mencril  'id  ( 1 *>M).  « >pi  n i < m 
n2  2 > t Max  <1.1  '*<,2  ) 


In  addition  to  election  problems  involving 
watershed  district,  in  the  past  several  veais  the 
Attorney  General  has  dealt  with  a mimhci  ot  .uhei 
election  problems  involving  other  kinds  ot  water 
resource  district  Ihts  report  will  note  a lew 

Concerning  a drainage  distiict  elation,  who* 
iIk-  Attorney  General.241  m additit  n to  otlte  1 
qtiirenients'4'  to  he  eligible  to  vote  a peisou  must 
meet  the  state  eonstituiional  requirements  'J1  lie 
must,  therefore,  he  a resident  ot  the  State  foi  sis 
months  and  he  must  he  .1  icsidetlt  ot  the  township 
01  ward  ( t.e  » >t  the  township  m which  some  pat  t ■ -1 
the  drainage  district  is  located  t in  w hich  he  • >t t'eis 
to  vote  lot  at  least  hi  class  tnow  4'  days  since 
\ov.b.  I c>('  2 1 pieced  mg  the  election  I lie  Attorney 
General  also  observed  that  a person  is  not  eligible 
to  vote  it  he  owns  no  real  estate  within  the  di' 
met.  that  the  county  clerk  is  to  ptovnle  the  elec- 
tion judges  and  clerks  with  a Im  ot  eligible  voieis 
based  upon  the  pievious  veal's  laxrolls.  that  wicll 
a list  is  conclusive  except  when  tlteie  has  been 
compliance  with  the  pioeedure  loi  appearance  he 
fore  the  county  eieik.'44  and  that  persons  wanting 
to  vote  must  present  themselves  in  person  On  an 
otliei  occasion247  he  insisted  that  in  an  election 
for  directors  of  an  irrigation  distiict  undei  the  ap 
propriate  statute.  6 residents  ol  Kansas 
lands  within  the  homulaiies  ol  the  distiict  amid 


' ,sK.iit.  ( . S 1957  Supp  . 24  I 2 III.  now  ks.t  24  I2I0II'X>4I 
- Ic.iii . All's  . l ic-il.  tips  . I cl  li-r  .4  I .in  22 . I **5*>.  In  ltc-i  nu- 
I rigon.  i • >u ii t \ \ttornev . » im.irmu.  k.invis 
‘40lhid 

* 1 1 1 Opinions  ol  ilu  Vlloriiiw  ( tenet. tl_  ' < * 2 (I'hMi.  t iptumii 
N«*  wt  2<»<i  < June  hi.  > 

-4~See  k.m  (..  S I'M'i.  24  >4  til  .mil  K.m  <>  S I uS*l  Supp.. 
24  I ill  .i  .im!  24  4 I X 

2'1  l''tf  k.IMVIN  < Olistltutl  *11.  \lt.  s h|  k. Ills. IS  < ollstlllltloll.il 
hill  "I  Klglitv  5 Il  should  he  noted  (li.it  k. ins. tv  < onstitti 
lion.  \ r l S.  $ I w .is  intended  hv  Ilu  people  the  Sf.ite  d 
lilt  (tCllel.ll  1‘lcillon  ot  Nov  fv  I 41.2 
^kiiH.  I.  S 24  4 10  ( I now  ks  \ 24  4 Kill  »>n4  > 

^K.lli  \tt  \ <.i-n  Ops  . I elter  of  I eh  24  I‘»h7.  |n<  l.nl.m  S 
flood.  MloVUt’V  . M.iyv  ktns, is 
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f not  vote  by  absentee  ballot,  neither  the  general 

election  laws  providing  for  absentee  ballots'47  nor 
the  district  election  statute248  authorizing  the  use 
of  absentee  ballots  in  such  an  election.  In  another 
P opinion  dated  the  same  day.24  1 the  Attorney  Gen- 

eral stated  that  a person  may  not  vote  by  prow  at 
the  annual  meeting  of  an  irrigation  district  con- 
ducted under  the  statute.  50 

In  another  significant  opinion  dealing  with  elec- 
J lions  for  the  first  board  of  directors  of  a drainage 

district  organized  pursuant  to  statute.'51  the  At- 
torney General  addressed  himself  to  the  question 
"whether  or  not  the  marital  interest  amounts  to 
‘owning  land"  within  the  meaning  of  this  stat- 
ute ":52  After  discussing  the  inchoate  interest  of 
a wife  in  her  husband's  property,  he  stated.  "With 
these  elaborations  on  the  nature  of  the  marital  in- 
L terest  in  mind,  none  of  which  is  decisive  to  your 

f question,  we  believe  caution  requires  that  a spouse 

[ be  considered  a landowner  within  the  meaning  ot 

| G.  S.  24-41 0253  andG.S.  ldSd.Supp..  24- 

1 0 1 a 254  and  allowed  to  vote  il  otherwise  quali- 
| tied."255  "In  reaching  this  opinion.”  he  went  on 

to  say.  "we  are  most  mindful  of  the  court's  de- 
clarations that  the  marital  interest  possesses  the 
elements  of  property."256 

12.  Assessed  Valuation  Reduction 

In  recent  years  several  opinions  of  the  Attor- 
ney General  have  dealt  with  problems  relating  to 
a reduction  of  the  assessed  valuation  ot  acreage 
contiguous  to  lands  used  or  donated  for  certain 
water  resource  developments  by  the  owners  ot 
the  contiguous  acreages  He  construed  the  word 
“contiguous  " in  one  statute257  as  it  has  been 
applied  to  homestead  exemptions,  stating  that 
"tracts  are  considered  contiguous  when  separated 


247  K.S.A.  1965  Supp..  25-1101  c-t  st-ij." 

M*K.S.  V 42-706(0)  ( I 964). 

24,,Kan.  Att’y  ( .i'll  Ops..  letter  of  I-' eh.  24.  1967.  to  Arno 
Windschcffel.  Attorney.  Smith  Center.  Kansas. 

ISOk.s.A.  4 2 706(e)  (1964) 

25I--Kan.  (».  S (949.  24-401  et  seq  Now  see  K S A.  24-401 
et  seq.  (1964) 

252 1 1 Opinions  of  the  Attorney  Ocneral  .111  (1 96  2 ).  t el  ter  ol 
May  .).  I960. 

K.S.A.  24-4  10  (19641 

254s(ow  K.S.A.  24  1 01  a (19641 

2 55  ||  ( (pinions  ul  ttle  Mlorney  (ienerat  .)  I ( . 4 I 2 ( I 962  ).  I eller 
ot  May  .1.  19(A)' 

256(|i|ii  --We  point  our."  the  opinion  rinsed . -"ili.it  under  o.  S 
1949.  24  410.  the  enmity  clerk  is  to  ascertain  from  the  tav 
roll  of  the  nest  preceding  year  the  names  of  all  the  tax- 
payers  who  are  qualified  electors  residing  within  said  district 
Mils  list  is  delivered  to  tile  election  judges  and  is  conclusive 
If  the  name  of  a spouse  does  not  appear  on  this  list,  il  will  tie 
necessary  to  obtain  a certificate  from  the  county  clerk  in 
order  for  the  spouse  to  vole  " 

257 Kan  (.  N 1959  Supp  . H2a405.  now.  as  amended.  K.S.A 
82a  405  ( I 965  Sopp  I 
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by  a highway,  street,  alley,  railroad  right-ut-way 
stream  of  water,  quarter-sect um  line.  leitce  ot 
garden  except  when  the  tee  to  the  ground  dedi- 
cated to  public  use  is  not  vested  in  the  abutting 
owners  , . . ."'5S  He  concluded  therefore,  llial  ad 
joining  tracts  of  land  separated  by  a public  road  are 
contiguous  within  the  meaning  ot  the  statute.''1 
lie  insisted,  however,  that  tracts  touching  only  at 
their  corners  are  not  contiguous  within  the  mean- 
ing ol  the  homestead  law  and  the  statute  relating 
to  the  reduction  of  assessed  valuation  although  lie 
noted  that  there  w as  a division  ol  authority  on  the 
matter.260  He  also  interpreted  the  statute.'1'1  to- 
gether with  another  provision.26'  as  meaning  that 
landowners  who  qualify  are  entitled  to  a reduction 
rn  the  assessed  valuation  ot  then  land  jell  sear 
during  the  period  mentioned  in  the  statute,  which 
is  ten  years.263  It  may  be  mentioned  iltat  in  an 
opinion  dated  Dec. 6.  I ‘HO.*64  and  an  amendatory 
opinion  dated  Feb.  2(i.  1 ‘Hid . 265  the  Mlorney 
General  discussed  developments  and  limitations  ot 
a number  of  statutes  relating  to  reduction  ot  as- 
sessed valuations. 


13.  Miscellaneous 

In  the  recent  past  the  Attorney  General  also 
concluded  that  a county  park  hoard  might  validly 
require  nonresidents  to  pay  a higher  permit  fee 
than  residents  to  fish  and  boat  in  a park  lake.'1”' 
that  a lake  area  attached  to  a city  pursuant  to  si.it 
ute267  for  park  and  recreational  purposes  should 
be  excluded  from  township  tax  levies  lor  township 
roads  under  a specific  statute.'68  which  provides 
that  the  levy  shall  be  levied  against  all  properly 
"outside  of  incorporated  cities.  '6'1  and.  that  sales 


“5K III  Opinions  of  the  Attorney  (ietier.il  692  <19611.  Opinnm 
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Kan.  Ci.  S.  1961  Supp..  82.1-40S.  now.  .is  amended.  K s \ 

8211-405  (1965  Supp  I 

2‘l2kan.  (.  S.  1949,  82.i407  (|949(.  now.  ,is  .uilcinlej  K s \ 

8211-407  (1965  Supp.  I 

2o.t(v  Opinions  of  the  Attorney  <•ener.il  249  (I965K  better  ,4 
May  14.  I 96,1  Ihe  opinion  also  stated  that  the  .lulhorttv  ••! 
the  Board  of  County  Commissioners  (o  make  adjustments  in 
the  lay  rolls  (or  past  years  when  ihe  landowners  did  tml  re 
eeive  a full  reduction  in  assessed  valuation  is  (muled  b\  Kan 
(..  S 1949,  79-1701.  (fie  limiting  section  now  appears  al 
K.S.A.  79  1701  (1964) 

2(4  Kan.  Alt's  ( ien.  Ops..  Opinion  No  62-1  26.  I eller  ot  lie,  6. 

1962.  to  1- Ivin  I).  Perkins.  AKorney.  Cpper  Verdigris  VI  u Or 
shed  Joint  District  No,  21.1  mporia.  Kansas. 

2P5k.iii.  Att'y.O.c-n  Ops..  I et  ter  of  I eh  26.  loo.l.  to  Hvin  P 
Perkins.  Attorney.  I pper  Verdigris  Watershed  Joint  Disirnt 
No.  21.  I mporia.  Kansas 

-‘V'lV  Opinions  ot  the  Attorney  Cienerat  80  (1965).  Opitiiui 
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taxes  should  he  charged  to  a city  on  the  sales  of 
water  and  electricity  to  its  nnimeipal  swimming 
pool  where  n ehatged  lot  admission  to  the  pool.2  70 
regaidless  ol  whether  eity  employees  or  lessees  op- 
erated the  pool.'71  I pon  examining  the  appro- 
pi  tale  statutory  provisions,  he  also  held  that  a city 
governing  body,  not  the  hoard  of  Public  Utilities, 
had  the  power  to  add  fluorine  to  a municipal  water 
supply  ,'72 


ADMINISTRATION 


States  and  lor  live  years  immediately  preceding 
their  appointments  they  must  have  been  residents 
of  Kansas.278  I rider  statutory  requirements,  the 
Governor  appoints  a resident  ot  each  congressional 
district  of  the  State  and  two  members  of  the  State 
at  large  who  are  not  residents  ol  the  same  con- 
gressional district. 277  In  addition,  by  law.  he  ap- 
points one  of  the  members  from  the  Slate  at  large 
who  is  an  altornev  admitted  to  practice  law  in  the 
State.280 

3.  Organization 


Kansas  Water  Resources  Board 


1.  The  Need  for  Planning  and  Coordination 

In  apparent  recognition  of  the  importance  of 
water  to  the  overall  economy  of  the  State  and  in 
recognition  of  the  need  for  planning  the  policies 
and  coordinating  the  activities  in  the  field  of  Hood 
control  and  in  the  conservation  and  development 
of  the  State's  water  resources,  the  1 1 > 5 5 Kansas 
Legislature  created  the  Kansas  Watei  Resources 
board. 27J  Although  Kansas  law  had  provided  for 
central  slate  planning  and  for  the  coordination  of 
water  development  activities  since  Idl7.274  there 
had  been  little  in  the  way  of  central  planning  and 
coordination  before  1 1> 5 5 . “ 7 5 With  the  creation 
of  the  Kansas  Water  Resources  board,  the  State 
immediately  took  steps  toward  comprehensive 
planning  and  coordination. 

2.  Board  Membership 

I he  Kansas  Water  Resources  board  consists  of 
seven  members  appointed  by  the  Governor  with 
t lie  advice  and  consent  of  the  Senate. 27,1  The 
members  serve  four-year  terms  on  a staggered 
basis.277  Ibex  must  be  citizens  ol  the  United 


*7^Kan.  At  by.  (icn.  Ops.,  letter  of  March  to.  I ‘>59,  to  (ilciutnn 
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111 c*  Kansas  Water  Commission  anil  its  successor,  the  Division 
of  Water  Resources  of  the  State  Board  of  Agriculture,  were 
authorized  to  adopt  general  plans  for  the  comprehensive 
development  of  the  various  watersheds  in  the  Slate  and  then 
to  regulate  all  private  and  local  water  activities  to  insure  their 
subst  ritial  conformance  with  the  State  plans  Ihc  planning 
function,  however,  was  not  attempted  until  DM  I,  at  which 
time  Ihe  legislature  appropriated  funds  for  the  purpose  for 
the  first  time  Crimes,  t . over n nun!  and  National  Resources  in 
Kansas  Water  K4  (I  *>57). 
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J77h  S. A.  74  2605  ( I ‘165  Supp  I 
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On  or  about  July  I of  each  y ear  the  board  or- 
ganizes itself  by  electing  from  i is  membership  a 
chairman  and  vice-chairman.'81  by  law  it  holds  at 
least  one  regular  meeting  in  each  calendar  year  and 
n may  hold  such  other  meetings  as  it  finds  neces- 
sary.282 Although  its  office  is  in  lopeku.  n may 
hold  its  meetings  at  such  times  and  places  within 
the  State  as  its  rules  and  regulations  may  pio- 
vide.28J  board  members  may  receive  only  then 
actual  and  necessary  expenses,  including  mileage  at 
the  rate  prescribed  by  law.  while  attending  meet- 
ings of  the  board,  and.  in  addition,  are  entitled  to 
reimbursement  for  the  actual  and  necessary  ex- 
penses that  they  ineui  in  the  performance  ol  their 
official  duties.284 

4.  Staff 

lire  directives  of  the  board  are  earned  into  ef- 
fect by  a stall  headed  by  an  Lxecutive  Directoi. 
appointed  by  the  board,  who  is  in  the  unclassified 
service  iindei  the  Kansas  Civil  Service  \ci  With 
the  exception  of  the  Lxecutive  Directoi.  the 
board's  employees,  whom  it  appoints,  aie  within 
the  classified  service  under  the  Kansas  Civil  Service 
Act.286 


27HK.S.A.  74-2605  ( I '165  Supp.l 
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2I»K.S.A.  74  2605  (1465  Supp.l  Itu-  stallin'  its.,  prnvuk-slh.it 
K.S.zV  4(>  132  (l*>(»4)  sli.ill  tint  apply  in  ili  .i ( 1 1 >r iic\  mum 
her.  K.S..-V  4(s-l32  (DX>4)  provides  "No  poison  elec  toil  to 
the  legislature  shall  receive  any  civil  appointment  t « • .1  st  it. 
office  during  the  term  lor  which  he  lias  been  elected  and  ill 
such  appointments  shall  he  void  l*rn\ ided.  that  .1  memhei  -i 
the  legislature  may  he  appointed  In  any  elective  office  1 till 
a vacancy  caused  by  the  death  <»r  resignation  • . | the  iiu  mil 
bent.  Neither  shall  any  member  of  the  legtsl.ituie  within 
one  (I  ) y e.11  alter  the  expiration  « > f Ins  him  he  mt>  1 - sh  I m 
either  directly  or  indiree(l\ . any  contract  with  th.  stale 
which  contract  is  authori/c>l  by  am  law  enacted  duiinc  tin 
term  for  which  lie  shall  have  been  dec  ted 
Is  S \.  74  2 5 ( |‘>h5  Supp  * 
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‘*^kan.  laws  l*J(i7,  Ch  4I‘>.  § I Prior  to  \pril  I s r»n'.  ih» 
stall  head  was  kiuiwn  as  "the  e\ec  utivc  sec  n 1 .11  v siv  k S \ 
*M  2MI-  ( I ‘>(*5  Supp  ) 
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5.  Basic  Responsibilities 


Upon  its  creation  in  I 5 5 . lire  Kansas  Water 
Resources  Board  was  charged  with  a number  of  re- 
sponsibilities. In  particular,  the  l egislature  directed 
the  Board  to  do  the  following  things:  ( I ) collect 
and  compile  information  pertaining  to  climate, 
water  and  soil  as  related  to  the  usage  ol  water  lor 
agricultural,  industrial  and  municipal  purposes  and 
the  availability  of  water  supplies  m the  watersheds 
of  the  State,  first  collecting  and  compiling  the  in- 
formation obtainable  from  other  agencies,  instru- 
mentalities of  the  State,  political  subdivisions  of 
the  State,  and  the  federal  Government:  (7)  work 
out  a state  plan  of  water  resources  development  for 
each  watershed  in  the  State,  and  cooperate  with 
any  agency  or  instrumentality  of  the  State  or  fed- 
eral Government  engaged  in  the  development  ol 
plans  or  having  developed  plans  affecting  any 
watershed  of  the  State;  ( 7 ) review  plans  for  the 
development,  management,  and  use  of  the  water 
resources  of  the  Stale  by  any  State  or  local  agency  ; 
(4)  for  the  purpose  of  determining  the  necessity  oi 
advisability  of  the  enactment  of  new  or  amenda- 
tory legislation  in  Kansas,  study  the  laws  of 
Kansas  and  of  the  other  states  and  of  the  federal 
Government  insofar  as  they  relate  to  conservation 
and  development  of  water  resources,  the  appropria- 
tion of  water  for  beneficial  use.  Hood  control, 
levee  construction,  drainage,  irrigation,  soil  con- 
servation. watershed  development,  stream  control, 
stream  gauging,  and  stream  pollution.  (5)  make 
recommendations  to  other  State  agencies  and  poli- 
tical sub-divisions  of  the  Stale  for  the  coordination 
of  their  activities  relating  to  Hood  control,  levee 
construction,  drainage,  irrigation,  soil  conservation, 
watershed  development,  stream  control,  stream 
gauging,  stream  pollution,  and  groundwater  studies; 
(fi)  in  drafted  bill  form  together  with  such  explan- 
atory information  and  data  as  the  Board  shall  deem 
advisable,  make  recommendations  to  the  1457 
regular  session  of  the  Legislature  and  to  legislative 
sessions  thereafter  and  to  the  Governor  and  the 
Kansas  Legislative  Council  at  such  times  as  it  shall 
deem  advisable  concerning  necessary  or  advisable 
legislation  relating  to  any  of  the  matters  or  sub- 
jects that  it  is  required  to  study. 2X7 

To  enable  the  Board  to  perform  the  duties 
enumerated  above,  the  Kansas  Legislature  has 
authorized  the  Board  to  exercise  a number  ol 


privileges.288  It  has  stated  that  the  Board  may  ( I 1 
appoint  citizens'  advisory  committees  to  study  and 
advise  on  any  subject  the  Board  is  required  or  .uirli- 
orized  under  the  1455  legislation  to  study  and 
make  recommendations  concerning:  (7)  seek  and 
accept  grants  and  other  financial  assistance  that  the 
Federal  Government  and  any  other  public  or  pri- 
vate sources  make  available,  and  use  the  assistance 
for  any  purpose  that  tile  Board  by  the  1455  legis- 
lation is  required  or  authorized  to  study  or  make 
recommendations  concerning:  (5)  contract  with 
public  agencies  or  with  qualified  persons  or  agen- 
cies to  accomplish  any  purpose  that  the  Boaid  by 
the  1955  legislation  is  required  or  authorized  to 
study  or  make  recommendations  concerning  ■8'1 
further,  the  Legislature  authorized  the  Board  to 
adopt  such  rules  and  regulations  as  it  might  deem 
necessary  for  the  government  of  the  Board,  its 
officers  and  employees,  and  to  carry  out  the  pro- 
visions of  the  1955  legislation. 2‘>0 

6.  Planning  Development 

In  reporting  to  the  I9p|  Kansas  Legislature,  the 
Board  suggested  six  basic  ways  in  which  the  Kansas 
Legislature  might  make  significant  contributions 
toward  solving  the  State's  water  problems.  Spec 1 1 - 
ically.  it  suggested  that  the  Legislature  might  move 
in  the  following  ways: 

Through  the  provision  ol  additional  funds 
between  now  and  fiscal  year  1 ‘>G4  to  hung 
primary  state  water  activities  up.  to  a level  ol 
program  opeiations  commensurate  w ith  curient 
assigned  responsibilities; 

Through  active  support  for  cieation  of  a fed- 
eral evapotranspiration  research  center  in  Kan- 
sas and  provision  of  sufficient  funds  to  permit 
the  Kansas  Agricultural  I xpeiiment  Station  to 
prepare  a summary  report  on  the  evapotranspn- 
ation  problem; 

Through  establishment  of  a policy  of  state 
assumption  ol  financial  responsibility  foi  the 
initial  costs  of  obtaining  needed  conservation 
storage  in  the  major  reservoir  piogratn  and 
watershed  program: 

Through  establishment  of  a policy  of  stale 
financial  assistance  to  watershed  districts  and 
other  local  units  ol  government  in  earning  nut 
Hood  control  projects  where  a stale  in le i esl  is 
involved: 


287  KS.  \ 74  260*  (1964).  km.  taws  1967  ( h 4’0.  5 I 

amended  the  section  to  require  tin1  Hoard  (« » make  reeom 
rnend.ilions  to  each  “regular  session-'  of  the  I egisl.it lire  in 
stead  of  to  each  "biennial  session  of  the  legislature.  No 
other  changes  were  made 
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I It i > <ug.li  ,i  I egtskiuve  ( 'ouncil  study  on 
moans  of  implementing  ilio  new  policies  recom- 
mcmieil  in  iloms  5 and  4 and. 

through  a concurrent  losoluinm  designed  lo 
snlisly  1 1 if  ( loot  dI  \rmy  I ngineers  and  the 
l mlod  Slales  ( ongress  retails o Id  desliod  Kan 
sas  legislative  assuranoo  ot  rceognition  ol  the 
lion  federal  oblig.ilions  involved  in  providing 
vvatei  sup  pi  \ in  the  Miltoid  reservoii.  and  to 
piovide  similai  assm antes  relative  to  the  loin 
oilier  reservoirs  for  wlnelt  similar  requests  lot 
vvatei  supply  storage  have  been  made  *'11 
I he  Kansas  l.egislaiuie  responded  favor- 

.its) \ to  the  leeommendalions  ol  the  Kansas  Waioi 
Resoutccs  Hoaid  Speeilieallv . lire  House  ol 
Representatives  and  the  Senate  eoneuried  in  lire 
recommendations  ot  the  Kansas  Watei  Resources 
Itoaid  Ioi  the  inclusion  ot  vvalei  supply  storage  in 
lire  Millord.  I’errv.  and  John  Redmond  lesei- 
voirs  *'’•  anil  eoneuried  in  the  requests,  also  sup- 
ported In  the  Hoard,  ol  lire  cities  ol  Independence. 
C’offeyville.  I mporia.  and  ( ouncil  (dove  Ioi  die 
inclusion  ol  vvalei  supply  le. limes  in  the  I Ik  City 
reservoii  on  the  I Ik  Rivei  and  the  Council  (trove 
icservon  on  the  Neosho  river  ' M In  its  concurrent 
resolution,  the  I egislature  recognized  the  non 
federal  repay  ment  obligations  required  relative  lo 
the  development  ol  water  supply  features  in 
federally  financed  protects  and  by  adopting  the 
resolution  assured  the  Chief  ot  1 ngineers  dial  die 
Stale  oi  its  political  subdivisions  would  tulfill  such 
obligations,  prior  to  the  use  ol  vvatei.  as  they  le- 
lated  to  the  specified  protects  and  as  die  obliga- 
tions are  described  in  Public  Law  544.  7sdi  Con- 
gress ( I he  flood  Control  \ct  ol  l‘M4l.  Idle  III  ol 


Kypnrl  in  thy  I 96  I Kansas  Legislature  t'uiiccrning  - i in 
Policy  uut  Program  Needs,  i 1 Kansas  Water  Re 
sources  Hoard,  November.  Mini 

2^-kan.  laws  1961.  Ch  479,  which  was  House  (oneurrenr 
Kesolution  No.  5.  related  to  notifying  t tic  I V Vrinv. 
Chief  of  l-.uyiueers  ol  the  desire  of  the  Kansas  I cgislat ure 
relative  to  water  supply  features  in  certain  authorized  reset 
voir  projects.  Kan.  Laws  I UM  . Ch  4K0,  which  was  House 
Concurrent  Resolution  No.  u,  related  to  memorializing  the 
I n i teil  Stales  Congress  lo  give  attention  lo  the  creaiion  ol  a 
federal  ei apotranspiration  research  cenler  in  Kansas.  House 
Coueurreiit  Kesolution  No.  IH.  1961  Journal  of  ihc  llouse 
K5.  22V.  direeled  the  Kansas  Legislative  Counul  lo  lak.  i 
study  ot  means  ot  carrying  out  basil  State  water  policies 
relative  to  State  participation  m conservation  storagi  del  cl 
opment  and  flood  control  projects  and  lo  submit  a report 
anil  recommendations  (hereon  lo  the  196.1  session  of  the 
I egislature 

494  The  Hoard  had  requested  the  inclusion  ot  too. (too  acre  feet 
of  water  supplt  storage  in  the  Milford  reservoir  on  the 
Republican  River.  150.000  acre  feel  in  Ihe  Kerry  reservoir  on 
the  Hi  taw  are  River,  and  14.900  u re  feet  in  the  John  Red 
mood  reservoir  on  the  Neosho  River  to  meet  List  ure  antiei 

(Sited  needs  See  Report  lo  the  I uni Kansas  I egislature 

Concerning  si. tie  Vvatei  I’oltej  and  Program  Needs.  47-h. 
Kansas  vv  Her  Resources  Hoard.  Noiemher.  lur.i  \|so  see 
Kan.  I aws  1 961.  I ll  4X0 
Kan  I aws  1961.  Ch  479 


Public  law  h5-5(J()  ( I lie  Watei  Supply  \ct  ' 
RISK, .495 

I ol  low  i tty  a study  mi  Slate  vvatei  policy  von- 
ducted  mulct  the  supetv  tstoii  ol  the  ( ommilliv  on 
I egislu t iv  • P.  tdgel  • >1  the  Kansas  Legislativi  i 
Cl1.“  die  K.ui'.i  Watei  Resouiies  Hoaid  piescnt- 
ed  a comprehensive  vvalei  plan  piogiam  lo  die 
legislalnrc  Hiking  lull  accouni  ot  the  I *■><■* I 
legislative  jc l lot i \cveplmg  die  Board's  revom- 
mendalioiis  die  ll)(>5  I egislature  enacted  the 
"si. iic  vv.iu-i  plan  a.i  "~'n  Pursuant  i"  this  a ith 
ori/ation  the  Board  developed  .1  comprehensive 
stale  vv atet  plan  and  presented  llt.it  plan  to  the 
I egtslaluie  two  years  lalet  lltc  I *>(o  Kansas  l egis- 
Intuie  enacted  the  plan  into  law.  designating  the 
enactment  the  "state  water  plan."***8  Ihe  I *><>.' 
and  I'Ris  nets,  as  amended  containing  and  com- 
piising  lltc  Stale's  compielieiisive  plan  and  vvalei 
development  apptoach.  constitute  the  basis  tot  the 
Stale's  vv.iict  result  ices  development  piogiam 
l iiilei  this  proc'iam  lit.  K.itisas  Watei  Resonucs 
Hoard  plays  .1  leading  and  vital  iolc 

7 State  Water  Plan  Responsibilities 

L inlet  the  I'h,;  legislation  die  Kansas  Watei 
Resources  Hoard  was  and  is  directed  to  formulate 
and  adopi.  and  Horn  time  to  time  amend,  extend 
01  add  lo.  a comprehensive  slate  vvalei  plan  lot 
die  development  ol  the  vvatei  lesotirces  ol  die 
Stale  ll  was  and  is  10  do  so  with  t lie  mopei.i 
lion  ol  the  Division  ot  Watei  Resources  ol  die 
Stale  Hoard  ol  \giiciiltuic  ami  the  duel  I ngmeei 
of  the  Division,  die  Stale  (ieologic.il  Survey  ol  the 
Univeisitv  ol  Kansas,  die  Ditecloi  ol  die  \giicul- 
lui.il  I xperimenl  Slalion  ol  Kansas  Slate  l nivei 
-sit v . the  duel  I ngmeei  ol  the  Kansas  Stale  Board 
ot  lleallh.  and  all  olltei  interested  State  agen- 
cies ,H0  In  lormulatmg  such  a plan,  the  Hoaid  was 
directed  lo  consider  the  plans,  regulations,  rules, 
.uni  recommendations  ol  die  Slate  and  I cdcial 


495 With  respect  In  legislative  provisions  relating  in  Slate  pav 
men  I,  $ee  th<  section  hercii  • Conservation  Sturajjj 

~>h\  Suggested  Water  I >ey cl< lament  I'i « igr.im  t«u  Kansas.  Ke 
search  iVpartment.  Kansas  legislative!  •tin*,  il  Put'  \o. 

(J.in  l‘>t>3)  (Ins  stutl>  v\as  made  pursuant  t« » a I 9M  legis 
latixe  directive  !•»  the  Kansas  I cgislatixe  < tMiru.il  House  i mi 
current  Resolution  N«»  18.  I 9M  Journal  <>l  t li v House  ss. 

2 29. 

441  Kan  laws  tool,  lit  114.  ks  V X2.t9(||  X2a“26  11964, 
K S V K2a-905  .uui  82. i 90 ( l‘*<>4)  were  amended  b\  Kan 
I aws  P>b7,th  4 20.  § ? and  § ' 

49*  K. Ill  laws  1965.  Ill  5gs  kx  V S2a  “S'  X 2.1  946  (1965 
Suppd  K.S.  \ H2a  *>38  and  82a  *>3‘*  (196$  Supp  > were 
amended  h>  Kan.  laws  1**07,  i h ^ | <» . § | and  •»  2 
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agencies  concerned  with  the  development  <>l  the 
water  resources  of  the  Stale  1111 

Ihe  State  walei  plan  act  of  l‘Ko  established 
the  procedures  that  the  Boaid  was  to  follow  in 
developing  a comprehensive  water  plan'*0-  and  it 
outlined  the  considerations  that  the  Boaid  was  to 
use.’0'*  Further . the  I ‘Kid  act  gave  the  Board  cer- 
tain responsibilities  aimed  at  insuring  that  water 
tesouice  development  in  the  State  takes  place  in 
ways  consistent  with  the  State  waier  plan. 104  In 
some  detail  i(  developed  procedures  lot  Board  re- 
view oi  development  plans  that  might  possible  con- 
flict with  a comprehensive  plan  and  laid  down  pro- 
visions for  notice  and  hearing  with  respect  lo 
Board  review.’05  In  addition,  it  authorized  the 
Board  to  request  the  Attorney  General  of  the 
State  to  institute  appropriate  proceedings  in  the 
name  of  the  Stale  to  enjoin  any  action  or  proposed 
action  that  in  the  opinion  of  the  Board  is  not 
consistent  with  the  Stale  walei  plan  as  enacted  by 
the  I egislature  '0<> 

8.  Conservation  Storage  Development 

Under  the  I'Hi.v  legislation,  the  Kansas  Walei 
Resources  Board  is  authorized  to  recommend  to 
any  Federal  agency  the  inclusion,  in  any  proposed 
oi  .tiithori/cil  Federal  project,  ol  any  conseivation 
storage  features  for  water  supply  that  the  Boaid 
anticipates  will  be  needed.’07  In  addition  it 
authorizes  the  Board  lo  extend  to  and  procure  lot 
any  Federal  agency  reasonable  assurances  and  evi 
deuce  that  expected  future  demands  for  the  use  of 
storage  will  be  made  within  a period  ol  tune  that 
will  permit  the  payment  ol  the  costs  allocated  to 
such  purposes  within  the  tile  ol  the  project,  tl 
such  assurances  have  been  authorized  by  the  major 
plan  as  enacted  by  the  l.egislatute  los  Ihe  Slate 
water  plan,  which  specifies  and  describes  majoi 
reservoirs  and  watershed  projects  that  are  a part  ol 
Ihe  Slate  plan.'0'1  specifically  provides  that  the 
Board  "may  provide  evidence  ol  need  lo  any 
agency  ol  the  I ederal  (iovernmeni  relative  to 
the  inclusion  in  any  proposed  or  authorized  water 


MU  K.S  A.  82a  90 4 (1964). 

.'02  k s. A.  H 2a  90S  .mil  82a  906  11964)  I hose  sections  were 
.mleruleil  bv  k.m  I.ivss  1967. (,'h  420.  % 2 anil  5 1 llielirsi 
section  replaced  Ihe  words  -each  general  legislative  session 
with  (he  words  “each  regular  session  ' Ihe  second  replaced 
words  “each  general  session"  will)  Ihe  words  '‘each  regular 
session . " 

>0'h  s V H2a  90  I ( I 964  ) and  k S V 82a  907  ( I 964  ) 
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resource  project  ol  any  conservation  storage  lea- 
lutes  for  water  supply  that  the  Board  anticipates 
will  be  needed  in  the  future.  '10 

Subject  lo  specified  standards,  the  Board  may 
submit  to  the  1 egislature  for  inclusion  in  ihe  Stale 
water  plan,  or  for  olltei  appropriate  action  to  the 
Governor  and  the  Kansas  legislative  ( ouncil.  ic\- 
ommendations  tor  the  inclusion  at  State  expense 
in  anv  proposed  or  authorized  walei  development 
project  of  the  Federal  Government  ol  any  consei- 
vation storage  teatures  lor  Inline  water  supply  ll 
It  may  make  similar  recommendations  lot  the  in- 
clusion at  State  expense  m any  proposed  watei 
development  project  ol  any  public  coiporation  nt 
anv  conservation  storage  features  lor  Inline  water 
supplv  112  With  respect  to  such  recommendations 
the  Board  must  include  "a  statement  ot  III  the 
portion  ot  the  stale  costs  lor  which  the  state  does 
not  anticipate  repayment  ot  its  expenditures,  and 
Id)  the  part  ol  the  state  costs  loi  which  the  state 
doesanlicipate  repay  ment  for  its  expenditures  ' 1 ' 


9.  Conservation  Storage  Payment 


Ol  ma|or  significance,  the  Slate  watei  plan 
act  authorizes  the  Board  to  entei  into  .igieenteni 
will)  the  Federal  Government  foi  the  repayment  ol 
costs  lor  lire  inclusion  ol  any  conservation  slm.ige 
features  for  water  supply  that  the  Board  expeiis 
will  be  needed  within  the  Stale  in  the  Inline  toi 
the  achievement  of  the  purposes  ot  the  act  114 
Such  authorization  is  opeialive.  ot  course,  only  in 
the  event  the  Boaid  shall  lind  it  necessary  oi  desu 
able  to  enter  into  such  agreements  for  the  achieve- 
ment of  the  purposes  ol  the  act  115  l urlhei  the 
authorization  is  operative  only  "it  such  agree- 
ments have  been  authorized  by  the  stale  watei 
plan  as  enacted  by  the  legislature  "11"  In  this 
regard,  the  l'»<>>  State  water  plan  provides  as 
follow  s 

lire  Kansas  Watei  Resources  Board,  on  be 
half  ol  the  slate,  shall  enter  into  negotiations 
and  agreements  with  the  federal  government  lel- 
ative  to  the  inclusion  of.  and  the  payment  lot. 
conservation  storage  tea  I in  es  loi  walei  supplv 
in  any  puneci  that  has  been  planned,  authorized 
or  constiucted  bv  the  federal  government  when 
the  board  shall  deem  such  negotiations  and 
agreements  to  be  necexsarv  lot  the  achievement 


'I0K.S.  V.  82a  93.1  I I 965  Supp.) 
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ot  the  policies  ul  the  Stale  ot  Kansas  relative  to 
tile  water  resomees  theteol  Provided,  however, 
such  agreements  shall  be  biiivltim  upon  the  'tale 
to  the  extent  that  future  appropriations  are 
made  in  support  thereof.'17 
I he  1 1>< i State  vvatei  plan  ael  eieated  m the 
stale  treasure  a lund  to  be  known  as  the  water  de- 
velopment fund,  which  is  to  consist  ol  moneys  ap- 
propriated or  allocated  to  it  be  the  l.egislalmc 
In  addition  to  any  general  fund  appropriation,  the 
water  development  fund  may  be  used  to  pay  as- 
surance  and  as  contractual  obligations  inclined  to 
obtain  the  inclusion  in  federal  water  development 
projects  of  conservation  storage  features  "lor  In- 
line supple  for  streamlines  regulation,  lecreation, 
domestic,  municipal,  agricultural,  or  industrial 
use  The  ll>(->?  act  also  provides  that  in  addi- 
tion to  ueneral  approprialions.  the  lund  may  be 
used  to  "fulfill  the  stale  financial  obligations 
recognized  be  the  1 On  I legislature  as  evidenced 
be  its  adoption  ol  House  Concurrent  Resolution 
No.  5 " ’:o  I he  Hoard  is  required  to  use  any  ol  its 
available  funds  appropriated  for  financial  assistance 
authorized  be  the  I do.'  legislation  lor  the  pay- 
ments owing  under  the  provisions  ol  that  legisla- 
tion ,:l  Tins  section  also  authorizes  the  Slate 
Controller  "to  diaev  Ills  warrants  therefor  on  the 
stale  treasurer  upon  the  presentation  ol  voucher' 
dole  itemized  and  approved  in  the  name  ol  I he  ex- 
ecutive secretary  of  the  board."  Kan.  laws  l'X'7. 
th  f I ' >.  s I.  amending  K.S.A.  74-2607  (ll>65 
Supp.i.  drops  the  term  "executive  secretary  and 
provides  for  the  appointment  ol  an  executive  direc 
tor.  1 1 does  not.  interestingly  , specifically  provide 
for  a transfer  ol  authority 

10.  Conservation  Storage  Operation  and  Releases 

Under  the  1%.'  act.  the  Board  may  negotiate 
with  Ihe  ledeial  C.overnment  idative  to  icleases  ol 
waler  from  projects  oi  reservoirs.''"  it  may  also 
entci  into  agreements  eeiili  the  federal  Goeern- 
nient  concerning  the  operation  of  projects  ot  reset- 
voirs  lor  the  release  ol  water.  "II  such  agreements 
are  authorized  be  the  slate  water  plan  as  enacted 
be  the  legislature.  ' l inlet  Ihe  Stale  walei  plan 


ol  I'ito.  the  Boaul  is  directed  n "entei  into 
negotiations  and  agreements  with  the  ledeial  gov- 
ernment relative  to  ihe  operation  ol.  -a  the  release 
ol  water  lioni.  any  p inject  that  has  been  autiioi 
i/ed  or  constructed  by  Ihe  ledeial  goeernmenl 
when  the  Board  shall  deem  such  negotiation  and 
agreements  to  be  necessaiy  lot  the  achievement  ol 
ihe  policies  ot  the  State  ot  Kansas  relative  to  the 
veutei  resomces  thereol. 

\s  a par  I ol  the  I Oo  - piogi  am  the  Boa  id  is 
poeveied  to  eutei  into  evniten  contracts  with  pei- 
sons  and  organizations,  public  or  private,  loi  the 
diversion  or  use  ol  walei  released  Irom  any  iesei- 
voir  be  oi  under  ihe  atilhoiily  ol  the  Stale  oi  pm- 
suant  lo  an  agreement  between  the  State  and 
federal  (lovemment  foi  specific  use-  ol  walei 
It  mae  do  so.  howevei.  only  il  such  coiiliacl-  have 
been  authorized  be  the  State  walei  plan  and  ate 
within  the  limits  of  the  parties'  vvatei  light'  i" 
appropnate  walei  lor  the  purposed  uses  ' I udci 
ihe  1 Stale  water  plan  the  Board  u lequned  to 
encourage  vvatei  useis  lo  assume  responsibility  loi 
repaying  to  the  I ederal  Government  reimbursable 
costs  incurred  in  the  development  ot  conservation 
storage  loi  water  supply  '*  Il  also  pioeides 
that  users  who  accept  benefits  trout  conservation 
developments  financed  be  the  Slate  "shall  assume 
he  contract  the  responsibility  ol  lepaying  to  ihe 
state  their  reasonable  share  ot  the  stale  s obliga- 
tions m accordance  with  such  basts  as  will  awnn 

„ 

payment  within  Ihe  life  ol  the  development 
V-  us<  oi  such  waters  is  to  in-  permitted  until  Ihe 
users  have  entered  into  a written  contract  with  the 
Boaul  loi  speed ic  uses  ol  die  walei  ' 

l ndcr  the  I 'ho  act.  the  Board  must  include  a 
numbei  ol  teims  in  any  contract  negotiated  tot  the 
diversion  or  use  ol  walei  liotu  conservali  >n  vleeel 
opmeuts  financed  by  the  Stale  II  miisl  unhide 
Ihe  obligation  ol  die  gianlee  lo  tepay  the  Sian 
on  a basis  authorized  by  the  Stale  walei  plan,  the 
expenses  oi  costs,  including  interest,  ili.o  are  prop 
erly  attributable  to  contracted  evaiei  uses  ' 111  li 
musl  also  include  the  gianlee's  promise  and  uiulei 
taking  lo  pae  die  Stale  stu li  sums  as  the  Slat,  shall 
expend  oi  he  obligated  lo  expend  loi  Inline  mam 
tenance  and  operation  1 mlhei  d musl  also 
mehide  Ihe  gianlee's  promise  lo  comply  with  such 
maintenance  and  operational  requirements  as  the 
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Boa  id  shall  specify  I'm  the  achievement  ol  the 
purposes  nt  the  I *■><».'  legislation  333 

lire  l‘*(>5  Stale  water  plan  sets  out  several  con- 
ditions that  the  Board  must  include  in  its  water 
use  contracts  It  must  include  “( I ) such  terms 
as  it  shall  t'ind  reasonable  and  necessary  tor  the 
protection  ol  the  health,  safety,  and  general  wel- 
fare of  the  people  of  the  state.  I 2 1 such  terms  as  it 
shall  find  reasonable  and  necessary  for  the  achieve- 
ment of  the  purposes  of  this  act.  of  the  state 
water  plan  act.  being  K S V N^a-'Hil  to both 
inclusive,  and  of  all  acts  amendatory  of  or  supple- 
mental to  those  acts. 334  and  (.')  such  terms  as 
shall  make  clear  that  the  state  of  Kansas  shall  not 
be  responsible  to  any  person  in  the  event  the 
waters  involved  are  insufficient  for  perform- 
ance."''3' The  Board  is  directed,  however,  that  in 
no  event  shall  it  enter  into  a.  y contract  for  a term 
of  less  than  ten  years,  except  to  meet  an  emer- 
gency. which  emergency  is  to  be  judged  by  the 
Governor.336  The  Board  must  deposit  all  pay- 
ments received  in  the  general  fund  of  the  State. 337 

The  Board  is  also  authori/ed  to  modify,  enforce, 
and  discharge  contracts  made  by  it  in  the  name  of 
the  Slate  undet  the  authority  of  the  I (>b.'  legisla- 
tion.336 Before  granting  or  contracting  to  grant 
permission  to  use  conservation  storage  capacity  in 
projects  for  which  the  State  has  financed  conserva- 
tion storage  features,  the  Board  must  hold  public 
hearings,  notify  all  known  interested  parties,  and 
permit  interested  persons  to  appear  at  the  hear- 
ings to  present  their  views  and  objections  to  the 
proposed  agreements.33*’ 

11.  State  Assistance  to  Public  Corporations 

Tlte  Kansas  Water  Resources  Board  also  re- 
ceived responsibilities  with  respect  to  the  State  s 
policy340  to  assist  public  corporations  of  the 
State341  m developing  Hood  control  and  water 
conservation  projects  that  benefit  the  general  wel- 
fare bey  ond  the  boundaries  of  those  public  corpor- 
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poration  « »r  political  subdivision  of  this  state.’’ 


alums  143  Upon  teceiving  applications  from  public 
corporations  requesting  State  assistance,  each  ye.n 
the  Board  is  to  determine  what  persons  are  eligible 
to  receive  assistance  and  the  amounts  thereol  141 
l pon  finding  that  a public  corporation  is  entitled 
to  State  assistance  undet  the  terms  ol  tin  I ‘ •< > 1 
act.  the  Board  may  submit  a request  lot  assistance 
as  a pail  ot  its  annual  budget  requests  and  esti- 
mates. separately  staling  and  identity  mg  each  ic 
quest.344  In  doing  so  the  Board  must  show  the 
name  of  each  project,  the  name  ot  the  public  cor 
poration  to  which  the  item  relates,  the  county  ot 
counties  in  which  the  public  corpotation  ts  lo- 
cated. the  identification  of  the  agreement  or  rcso- 
lution  supporting  the  request,  and  the  amount 
requested.345 

According  to  the  l‘K\s  legislation,  aiithon/ed 
payments  are  to  be  made  from  the  water  develop- 
ment fund  created  in  the  State  Treasury,  which 
lurid  is  to  consist  of  money  s appropriated  or  allo- 
cated to  the  fund  by  the  Legislature.346  I rider 
another  section,  the  Board  is  directed  to  use  any 
of  its  available  funds  appropriated  for  the  finan- 
cial assistance  authori/ed  by  the  11>(>T  legislation 
for  the  payment  owing  undet  the  provisions  of 
thal  legislation.347 

12.  Water  Cost  Projects 

One  furthei  responsibility  of  the  Kansas  Water 
Resources  Board  under  the  State  water  plat’,  act  ot 
ll>b.1  should  be  noted  T he  1 egislature  has  directed 
the  Board  to  maintain  in  continuous  process  and 
revision  tentative  protected  costs  ot  watei  manage- 
ment projects  covering  a period  of  not  less  than  25 
years.3  x The  Board  must  submit  the  projected 
costs  with  its  annual  budget  request  and  must  in- 
clude all  items  for  which  payment  is  expected  to 
be  made  from  State  funds.34'1 

13.  Additional  Powers 

Lndet  bedetal  law.  the  duel  ol  I ngtneets 
Department  of  the  Army,  is  required  to  transmit 
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ii'pics  ut  proponed  reports  conccitting  plans  t > •« 
proposed  Hood  control  protects  to  attested  >i.ites 
foi  review  prior  to  submission  ot  the  reports  to 
l ongress  l ndet  the  law.  attested  st.ites w nhin 
oil  days  trout  the  receipt  ot  the  proposed  reports 
itij>  submit  then  written  views  and  reconmienda 
trolls  to  the  fhiel  i >t  1 nimieei'  I he  law  then 
ptovtdes  that  the  Secielatv  ot  the  \iun  shall  1 1 ails 
mit  the  pioposed  repoils  to  ( ongress  with  such 
comments  and  recommendations  as  he  deems  ap- 
propriate. toeethei  with  the  submitted  views  and 
recommendations.  It  turthei  states  that  the  Secic- 
tar>  r ' i the  \rm>  may  make  his  transmittal  at  anv 
mm.’ following  the 'HKl.ty  period  \ccoidme  to 
federal  law.  the  relations  ot  the  fhiel  ot  i net 
nee  is  with  .my  slate  are  to  be  with  the  governor  ot 
the  stale  or  with  such  official  or  aeeius  ot  the 
state  as  the  governor  mav  designate  ' \lsi>.  un- 
der federal  l.tw . the  Secretary  ot  the  Interior,  in 
nuking  investigations  ot  and  reports  on  works  tot 
irrigation  and  purposes  incidental  thereto,  is  sub- 
ject to  the  same  provisions  concerning  reports  that 
the  flnel  ot  I ngmeets  and  the  Secretarv  ot  the 
\nnv  are  subject  to  lire  Kansas  Wale:  Ke 
soutecs  Uoaid  has  been  designated  as  the  olticl.il 


The  Division  of  Water  Resources 

1 Organization 

In  ll*27  the  Kansas  legislature  moved  I e.m- 
sohdate  the  then  existing  Kansas  Water  ( omniis- 
sion  and  Division  ot  Irrigation  into  a new  Division 
ot  Wat ei  Resources  created  within  the  state  Board 
ot  Agriculture  ,71'  In  doing  so  n conferred  upon 

the  new  Division  a:l  ot  the  authority.  powet.  and 
duties  i I the  Kansas  Water  t omnilssion  and  the 
State  Imgatioi  ( ■mmissionei  *'  then  abolishing 
the  two  older  agencies  It  then  authon/ed  the 
Hoard  ot  Vgncillliire  to  emplov  espcit  assistants 
and  help  to  accomplish  the  purposes  envisioned 

2.  Planning 

w Kansas  Wat 

Resources  Ho.nd  in  loss  u directed  the  Hoard  i, 
cooperate  wall  anv  agency  or  instrumentality  ot 
the  siai.  ot  I ederal  Government  engaged  in  tin 
development  ot  plans  affecting  any  watershed  ot 
the  State  It  also  specifically  directed  the  Divi- 
sion i Water  R es  of  the  State  B a 


State  agency  with  the  respoiisihthty  of  reviewing 
the  reports  ot  the  fhiel  ot  I ngineers  and  the 
Seeretarv  ot  the  Interim  I he  Hoard  also  partiei 
pates  m the  planning  of  such  I ederal  projects  lot 

Kansas 

Ihe  Hoard  also  serves  as  technical  consultant  to 
the  Governoi  on  matters  lelaiing  to  the  activities 
of  the  Vrkansas-NVhite-Red  Basins  Intel- Aecncv 
Committee,  the  Missouri  Basin  Inter-  \gei  c>  ( orn 
ini  I tee . and  the  Vlissomi  Rivei  Mam  Stem  Resetvon 
Operations  Committee.  I Hi  ther,  the  Hoard  is 
presently  representing  Kansas  in  negotiations  with 
the  Slate  ot  Nebraska  relative  to  the  development 
ot  a compact  between  the  two  states  relative  to  the 
Big  Hlne  River  Basin 
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\grieulture  and  the(  hiet  I ngineer  thereof.; 

others,  in  cooperate  with  and  make  available  to 
the  K.iiis, I-  W ,,i.i  Resources  Board  all  facts,  rev 
mils,  information,  and  data  requested  and  to  co- 
operate m all  oilier  ways  appropriate  to  the 
purposes  o!  the  l'>ss  legislation 


-'St- Kan.  laws  192'.  I'll.  29.1.  9 I.K.s  \.  74-5<Mva  ( 1 9ti4  I I or  a 
discussion  of  tin**  action,  see  Stale  of  Kansas.  c\  rel.  Uarlc>  v 
Dolose  Bros.  Co..  151  Kan.  801.  102  I*. 2d  «l5  I 1 040).  In 
State  «•!  Kansas.  c\  rel.  I'eterson  v.  Ihe  Kansas  State  Hoard 
"I  Agriculture.  15*  Kan.  MO.  1 0 I I.  I4‘>  I'  2d  (>(>4.  now 
(l‘»44).  Justice  Harvey.  speaking  tor  the  Supreme  t’ourt  ot 
Kansas,  noted.  "Hv  chapter  172  of  the  laws  ot  l‘M7  the 
legislature  created  a commission  to  be  known  a“  the  Kansas 
Water  C ommission  and  provided  how  its  members  should  be 
chosen.  H\  chapter  2IS  of  the  I avvs  of  I I »>  the  legislature 
created  a Division  of  Irrigation  within  the  Stale  Hoard  of 
Agriculture.  provided  tor  the  appointment  of  a commissioner 
and  designated  where  he  should  hold  his  office.  In  l‘»27.  In 
chapter  2‘M.  the  Kansas  Water  Commission  and  the  Division 
of  Irrigation  were  specifically  abolished  and  there  was  created 
a Division  of  Water  Resources  within  the  State  Hoard  >t 
\griculture  Ml  of  the  authority,  power  and  duties  then  con 
(erred  or  imposed  by  law  upon  the  Kansas  Water  Commission 
md  the  State  Irrigation  Commission  wen  conferred  spot  th 
Division  of  Water  Resources,  ami  is  amended  bv  section  "*  • *t 
chapter  271  of  the  I avvs  ot  l*»t.t.  the  State  Hoard  of  \gn 
culture  was  authorized  to  emplov  a chief  engineer  and  such 
other  expert  assistants,  clerical  and  other  help  as  might  bv 
necessary  properly  to  carry  out  the  provision  <>l  the  statutes 
,'7K.,n  I .in s 1927.  Cli  29.1  5 2.  K S V 74  ?(H.|,  I 191,41 
’xKK.lll.  I ills  1927.  I ll  29  I.  V I KS  \ 74-501,,  I |9(i41 
^'’K.m  l.iws  192".  (h.  2'rr  § 4 Mu- si-itiMti  ns  .iincnili-J  in 
I'M.f.  | ‘>.17.  and  l*>n>  is  now  found  as  K S.A  “"4  5tttnl 
( I ‘Ho  Supp  ) \fter  the  l‘>»»s  amendment  it  cxpresslv  aufho 
ri/e.l  the  State  Hoard  of  Agriculture  to  employ  a Chief 
I ngineer  of  the  Division  of  Water  Resources,  although  tin 
State  Hoard  ot  Agriculture  had  established  that  position 
many  years  previously 
'"0K  V V.  74  2MIS  ( 191,4  | 
ft  Is  S \ 74  2(,|  ll  I I9(,4  | 


L 


In  |l>(o.  in  the  Slate  water  plan  ael  the 
legislature  again  instructed  the  Division  ot  W aiei 
Resouiees  and  Us  Chief  I ngineer.  anumg  otheiv 
to  coopciate  with  the  Kansas  Water  Resouiees 
Boaid  in  formulating  a eompiehensive  Stale  watei 
plan  161  Hi  is.  ot  eourse.  has  been  and  still  is  being 
done. 

3.  Irrigation  Responsibilities 

Among  it'  duties  inherited  from  the  old  otliee 
the  Irrigation  C ommissioner,  the  Division  ot  Water 
Resources  is  required  to  gather  data,  information, 
and  statistics  from  the  existing  irrigation  plants  in 
the  State  concerning  water  supplies,  methods  ol 
securing  water  supplies-,  and  methods  ot  applying 
water  to  crops,  and  it  is  required  ter  tabulate,  pre- 
serve. and.  from  time  to  time,  publish  and  dis- 
tribute the  information. ‘,M  Further,  it  is  required 
to  visit  proposed  irrigation  sites  upon  request  and 
to  give  advice  on  the  feasibility  of  irrigation  pro- 
posals.'11’5 It  is  also  directed  to  operate  by  lease 
under  competitive  bids  all  existing  irrigation  plants 
owned  In  the  State  and  installed  hy  certain  State 
agencies.'166  It  is  also  directed  to  take  charge  ot 
all  State  property  purchased  or  acquired  by  the 
Board  of  Irrigation  Survey  . Fxperiment.  and  Dem- 
onstration. and  the  State  Irrigation  Commissioner, 
and  it  was  given  authority  to  sell  and  dispose  ot 
such  property  not  including  real  estate  and  not 
necessar.  to  the  work  of  the  Division.167  Further, 
it  must  make  quarterly  reports  to  the  State  Board 
ot  Agriculture,  including  itemized  accounts  ot  its 
receipts  and  expenditures.166 

4.  The  Water  Appropriation  Act 

Hie  Chief  I ngineer  of  the  Division  ot  Water 
Resources  has  the  responsibility  ot  enforcing  and 
administering  the  laws  ot  Kansas  pertaining  to  the 
beneficial  use  of  water.16"  Under  these  laws  170 
the  Chief 1 ngineer  must  control,  conserve,  regulate, 
allot,  and  aid  in  the  distribution  of  the  water  re- 
sources ol  Kansas  lor  the  beneticial  uses  ol  .ill  ot 
the  Slate’s  inhabitants  m accordance  with  the 


rights  of  priority  of  appropriation  1 1 Iliisunpoi 
taut  dulv  is  outlined  in  detail  m another  section  ■>! 
this  repot  t 1 " 

5 The  Watershed  Districts  Act 

I he  Watershed  District  Ur'  ' assign  nsid- 
erable  icsponsibility  to  the  Chict  t ngincei  ot  the 
I )i\  ision  of  Water  Resou 

organization  ol  watershed  districts  md  with  ic- 
specl  to  the  formulation  of  both  general  and  de- 
tailed plans  fot  the  construction  ■ l projects  tot 
Hood  control  and  water  resou  ice  development 
Proposals  foi  the  creation  of  watershed  districts 
and  for  then  specific  protects  must  ic.cn e ho  ap- 
proval to  become  operativ*  ' ‘ Hi 
also  necessar yfoi  the  trarrsfei  f territory 


watershed  district  to  another 


to  extend  the 


territory  ot  a wateished  district.  ’ and  i dts- 

377 

solve  a watershed  district  in  whole  or  in  pair 
In  addition  the  ( hiet  1 ngir  eet  is  a memt  i 
Governor's  Watershed  Review  Committee  which 
reviews  applications  lor  Federal  financial  .on  i 
ance  through  the  Soil  Conservation  Service 

6.  Irrigation  District  Statutes 

Pursuant  to  irrigation  district  statutes. 1 6 the 
Chief  Engineer  ot  the  Division  ol  Water  Resouiees 
is  significantly  involved  in  the  formation  and  main- 
tenance of  irrigation  districts  Any  proposed  iruga- 
tion  district  and  its  general  plan  ol  construction 
and  maintenance  must  receive  his  approval  to  be 
operative.'17"  Ills  approval  is  also  a condition 
precedent  to  the  power  ol  a board  of  dtrectoi' of 
an  irrigation  district  to  aci  upon  a petition  tm 
boundary  changes.'160  Further,  he  is  involved  m 
the  steps  necessary  tor  the  dissolution  ot  any  trn- 
gation  district.  6 

7.  Ground  Water  Management  Dis*rict 

I'lie  I'tns  I egislalive  Session  enacted  a new  law 
entitled "Giound-waict  Managenii m Distitcts  \.  t 
iK  s \ s da- 1001  ct  a I t I'hislcgisl.iti  uipctmit'.i 


■Wk.S.A.  R2.I  ‘101  to  82a‘>26  (1964) 

•"’■'K.S.A.  H 2a  - 00.1  ( 1 964). 

-,mK.S  A.  74 -509(1  ) (1964) 

•*>5  K.S.A.  74-509(2)  (1964) 
t«'K.S  \.  74  5 (>■)(.' 1)  < 10041 
-W K.S.A.  74-509(4)  (1964) 

,h8K.S  V 74-509(5)  (1964  I. 

,MK.S.A.  (12.1-706  ( I 01,4  I 

170 K.S.  A.  R2a  701  lo  H2a  706. i ( I ‘164 ).  K S A.  82a-706c  io  N2.i 
725  (1964).  KS  \ R2a-706h  (1965  Supp  I K.S.A.  42-. 109 
(1964).  amt  K S \ 42  r|J(l«64). 


s.S  A.  S2a  706  1 1 964) 

lee  the  subsection  of  tins  report  entitled  "Administration  of 
Valet  Riehte." 

s.S.  V 24  I 201  1“  24  120  1 |9(.4  | 

s.S  \ 24  I 206.  24  I 2 I 1.  24  I 2 14.  24  ! 2 16  ( 1 964) 

s.S  A.  24  I 222  to  24  1 2 2 s (I  964 1 

s S.  V 24  1227  (1964). 

s S A.  24  1 22‘MI  964  I 

s.S.  A.  42-701  In  42  7.10  I I “64  I 

\ S \ 4 2 701  In  4 2 704.  4 2 '10(1  9641 

< S.  A 42  72s  (1964  | 

s S A.  4 2 722  II  964  I 


PRESENT  FUNCTION  OI  STATE  AGENCIES  IN  WATER  ACTIVITIES 


STATE  DEPARTMENT  OF  HEALTH  - ENVIRONMENTAL  HEALTH  SERVICES 

Water  quality  investigations  and  analysis  of  data.  Water  pollution  control  by 
review  of  plans  and  operational  supervision  of  municipal  and  industrial  waste/ 
treatment  facilities.  Supervision  of  public  water  supplies  by  review  of 
plans,  appraisal  of  water  systems,  and  analysis  of  water  supplies. 

Provide  assistance  in  the  development  of  adequate  water  supplies  and( 
waste  treatment  facilities  in  rural  areas. 


FOR  EST R V , 

FISH  AND  GAME 
COMMISSION 

Fish  and  wi 1 dl i fe 
development.  State 
lakes,  construction  and 
management.  Boat  registr- 
ation and  safety.  Game 
management  area  development 
for  ducks,  fur  bearers 
and  game  habi tat. 


quality 

\p  water 


,c 


PARK  AND 

RESOURCES 

AUTHORITY 

Development  and 
operation  of  state 
park  system  and 
related  recreation 
faci  1 i ti  es . 


3 


O 


t?  ^ -'c, 

PLANNING 
WATER 

RESOURCES  BOARD 

Preparation  of  state  plan  of 
water  resources  development. 
Collection  and  analysis  of  basic 
data.  Studies  and  reports  on  state 
and  federal  water  legislation.  Co- 
ordination of  state  water  activities 
Review  of  state  water  activities, 
Review  of  state  and  federal  pro- 
jects and  reports.  Recommenda- 
tion for  reservoir  operations^ 
ind  state  purchase  nf  story 
^age.  Development  of 

Interstate  Corn- 
tacts.  ^ 


STATE 
GEOLOGICAL 
SURVEY 

Geological  studies, 
descriptive  (county) 
reports,  problem  ori- 
ented ’nvestigations 
topographic  mapping. 
Collection  and  analysis  of 
basic  data,  research  on 
occurrence  and  movements 
of  ground  water. 


KANSAS  STATE 
UNIVERSITY 


SOIL  CONSERVATION 
COMMITTEE 

Soil  conservation 
districts  programs 
in  each  county  and 
related  activities 
as  watersheds. 


2i/-v/sr  ruN^ 


Research  on  rural 
water  suppl  ies , 
irrigation,  drain- 
aae,  soil  moisture 
conservation  and 
use,  crop  produc- 
tion and  weed  con- 
trol. Soil  surveys 
and  economic  studies 
of  agriculture,  rural 
area  development. 

UNIVERSITY 
OF  KANSAS 


legal,  econoric,  biolomc, 
, neer- 

\ing  studies  of  water 
.resource  development 
\ programs. 

\ 


/ Administration  of  water  rights,  wa^er  law,  interstate 
' compacts,  irrigation  districts,  and  watershed  districts. 
Permits  for  construction  of  dams,  levees,  and  channel 
improvenents . 


STATE  BOARD  OF  AGRICULTURE  - DIV  ISION  OF  WATER  RESOURCES 


group  ni  ground-watci  irrigamis  tn  form  a il i s t r i t 
toi  purposes  o!  conservation  ol  t lie  ground-watci 
resources  I lie  objective  is  lo  pm  inio  the  hands  ol 
local  interests  the  responsibility  and  tools  tin  im- 
plementing a program  o'  water  conservation,  re- 
search and  financing  for  sustaining  the  economy  ol 
the  district  Hie  Chief  I ngnieei  Division  ol  Waiei 
Resources,  is  charged  with  approval  of  the  rules 
and  regulations  which  a district  is  authorized  to 
adopt.  No  districts  have  been  formed  since  the  law 
became  effective  and  a shortcoming  ol  the  law  may 
he  its  lack  of  provision  for  the  establishment  ol 
ground-water  management  districts  in  areas  where 
irrigation  has  not  yet  developed. 

8.  Surface  Water  Districts 


Resources  8 Stal  law  further  requires  that  each 
application  inusi  he  j..  < imparted  by  complete 
maps,  plans  pmliles.  and  pemlicalioiis  ot  tile  "b- 
st rue l ion  hi  Di.uij  id  nh  oihei  data  and  inhu- 
mation a the  tine  l leineel  ol  the  Division  >1 
Water  R X 1 

piovides  that  ■ 1 1 1 1 . 1 . • c\  t ei  ■ u opeialm  wit"  wano 
to  build,  oi  \c|ii  > ha-  built  a dam.  lot  agucultuia 
purposes  on  the  land  he  "W  ns  or  operates,  as  a pai  I 
ot  the  ledetal  agitcullui.il  conservation  progiam 
without  complyme  with  the  ptovtstotts  ot  the  1'O‘i 
legislation,  may  apple  foi  the  approval  nl  the  C h let 
I ngineet  I andowners  who  obtain  »uch  approval 
ol  course,  would  he  eligible  lot  a reduction  m the 
assessed  valuation  ol  their  contiguous  acreages  as 
provided  for  by  statine.31*0 


lu  10])  the  Stale  legislature  prohibited  the 
eonstruetioil  of  certain  dams  and  levees  that  would 
obstruct  or  collect  and  discharge  with  increased 
force  and  volume  the  flow  of  surface  water  in  the 
damage  of  adjacent  owners  or  proprietors  ,3S*  In 
19.11  it  aiti  ■ ided  its  action  to  permit  the  construc- 
tion of  levees  under  ceriain  conditions  when  the 
C'hiei  Fugitive1  4 tin  Division  of  Water  Resources 
gave  his  permission  for  the  construction.'5*3  In  a 
separate  measure  it  made  unlawful  'lie  construction 
of  levees  along  or  near  certain  streams  without  the 
approval  of  the  levee  plansby  the  Chiel  hngineer  ot 
the  Division.3*4  Moreover,  it  has  required  that  the 
approval  ol  the  Chief  hngineer  must  be  obtained  be- 
fore certain  bridge  construction  may  lake  place.385 
Il  has  also  determined  that  the  approval  of  the  (di- 
vision ot’  Water  Resources  -s  necessary  before  a city 
may  undertake  Hood  control  projects.  Kh 

9.  Streamflow  Duties 

I'nder  Stale  law  dating  back  to  192'*.  it  is  un- 
lawful lot  any  one  to  construct  any  dam  or  other 
water  obstruction  or  to  make  any  change  in  any 
existing  dant  or  obstruction  project  ot  in  any  man- 
ner to  change  or  diminish  the  course,  current.  l>r 
cross-section  nl  any  stream  in  the  Slate  without 
liisi  applying  for  and  obtaining  the  writ  ten  consent 
of  the  ('hid  1 ngineet  ol  the  Division  ol  Walci 


ls:K.S  V 24  Ills  (1964). 

•W«K.S  V 24-105  11964)  1 lu-  loti  amendment  w as  Kan.  I iws 
1931,  ( li.  184.  § I llu-  statute  xvus  lusl  amended  by  Kan 
I .ixxs  I ‘>5  | . ( h 26|  . § I 

*,V^K.S.  \ 24-126  (1964)  Ih t.-  office  nf  the  Chief  Ingmeer  has 
indie,  it  eel  tli.it  approximately  20  plans  lor  levees  will  he  tiled 
during  a one  \ ear  period. 

WK.S  \ 68  1414  ( 1064). 

,S#,K.S  \ 12  63s  <I‘>64|  \lso  see  I \ matt  l loud  Prevention 

\ssociatioii  \ ( 1 1 ' <*t  liipek.i  If2  Kan.  484.  106  I’  2d  I 17 
(1940) 


10.  Bank  and  Channel  Maintenance 

I he  Chiel  l.neineer  ol  the  Division  of  Wate;  Re- 
sources also  has  responsibilities  concerning  stream 
cleaning.  He  must  give  Ins  approval  to  plans  foi  the 
establishment  of  bank  lines  along  streams  as  a con- 
dition to  a county's  power  to  clean  and  maintain 
their  banks  and  channel'.'  11 

11  Water  Storage  Encouragement 

For  a number  of  years  the  Kansas  I egislaltitc  lias 
encouraged  the  construction  oi  water  storage  and 
Hood  detention  ptojects  and  tin  donation  to  the 
State  or  lo  any  of  iis  agencies  oi  subdivisions  ot 
lands,  easements,  and  rights-of-way  for  such  put  - 
poses,  li  has  done  so  by  providing  thai  landowners 
who  qualify  shall  be  entitled  to  reductions  in  the 
assessed  valuations  of  their  contiguous  act  cages. 
Plans  for  the  dams  contemplated  by  the  I egis 
lature393  musi  receive  the  approval  ot  the  < Inei 
I imineer  ol  the  Division  of  Watci  Resomces  and 


. V 82a  301  (l*>(.4>  the  sectiun  also  provtd- s lliat 

jetties  nr  rexetments  placed  t« * r the  purpose  (•  •( ) \l.ihilt/it  , 
caving  hank  shall  not  In  construed  is  obstructions  t"  this 
act  providing  such  jetties  ami  rex etinents  ire  properlx 
placed."  \|so  see  K.S  V s2a  302  to  82. i t05  ( I lM,4  ). 

-Vf'k.S.  V S2.i  302  ( I 9i,4  i. 

'mK.in.  I .iws  19  39.  I I)  154.  K S \.  »2a  312  to  h2.i  r 14  ( I ‘9.4  i 
(lit-  subsection  ol  this  report  entitled  Water  Si'-ruc 
I .iKouraRenient. 

K'1  K.S.  \.  h2  . 307a  i I ‘0,4  ) 

llu  applicable  sections  are  K.S  \ s2a-4os  ( l **f>5  Supp  l 
K.S.  \ s 2.i  406  ( I 964  ).  K.S  \ 82a407  ( I Of, 5 Mipp.l.  K s \ 

8 2a -408  (1964).  K.S  \ S2a  409  ()9f»5  Supp.).  and  K.N.-V 
82a-409a  I"  82a  4 I 2 (|9o4)  I he  Mihsectmn  of  the  rep*ut 
dealing  with  '^>juiiinits  it  tie  -\t  I- •rnex  s t oner  il  ■ d Kansas" 
deals  with  < number  of  problems  t rising  tpdei  these  s>  rtuti  s 

!'"K  s V K2.I-4IK.  (|9|,4I  the  set  li  on  rcc| Hires  the  landowner 
I"  submit  to  the  One  I I ngineer  complete  plans  I u a pro 
posed  dam  showing  the  an  t *4  the  drainage  basin  ab.-xe  tin 
dam.  the  plan,  profile  and  cross  sev turns  ■ ,l  the  dam  and  spill 
xx.ix  . a topograph U map  of  the  leserx otr  h «>in.  and.  rnx 
■ tiller  vl.it. i or  iutorntation  the  Chief  I ngineet  max  result, 


I lie  dams  must  he  built  in  accordance  with  the  ap- 
proved plaits.  It  is  also  necessary  that  the  land- 
owner  maintain  Ins  dam  or  dams  in  a condition 
satisfactory  to  the  Chief  I iigincei. 11,4 

12.  Plans  for  Dams  by  Individuals 

\ 1 1>4  I enactment  '4'  authorized  the  Division 
ot  Water  Resources  to  make  surveys  and  to  prepare 
plans  and  specifications  for  dams  and  reservoirs  (of 
a certain  size)  for  Kansas  landowners  upon  then  re- 
quest  and  payment  of  a five  dollar  fee  funds  and 
personnel  have  not  been  available  for  the  support 
of  this  program  during  the  past  several  years  Wh 

13.  Interstate  Compacts 


The  Chief  I naineet  of  the  Division  ot  Water  Re 
sources  officially  represents  Kansas  on  each  of  the 
bodies  that  administers  the  provisions  of  the  inter- 
state river  basin  compacts  affecting  the  Missouri 
River  Hasin  to  which  Kansas  is  a party  The  pur- 
poses and  the  administrative  responsibilities  under 
the  compacts  are  discussed  m earlier  portions  ot 
this  report.'* 

State  Board  of  Health 

1.  Organization 

I he  Kansas  Slate  Board  of  I lealth  consists  ot  ten 
members.'”*  five  of  them  must  be  licensed  to 
practice  medicine  in  Kansas,  one  pharmacy  , one 
dentistry,  and  one  veterinary  medicine;  one  must 
lie  a hospital  administrator  and  one  a sanitary  engi- 
neer With  the  advice  and  consent  of  the  Sen- 
ate the  (iovernot  appoints  the  Board  members  for 
staggered,  three-year  terms,  being  required,  as  far 
as  practicable,  to  appoint  residents  of  the  different 
parts  ot  the  State,  which  appointed  residents  may 
not  serve  lor  more  than  two  successive  terms.401 

file  Board  must  meet  in  Topeka  and  organize 
by  electing  one  ot  its  members  president,  which  of- 
ficer is  to  have  no  vote  on  any  matter  other  than 


VWK.S  V.  K2a  405  < I •«. 5 Supp  i 

VIS  Kan . I .ms  I 44  I . I ll  5.  K S V.  fC.i-41  I In  82a-4  I 2 (101.41 

Vm  I 01.7  Annual  Hudget  I splaiiaU.nl  amt  Justificalion.  Division 
ol  Water  Rasmuses,  Hoard  of  Agriculture.  Hud  gat  Division 
form  I)  \ 400.  Department  ot  \«lmmi*>tratinn.  State  of 
Kansas. 

Republic  hi  River  Interstate  t ‘nmp.ict.  tlic  \r Kansas  River 
t ■ nn pa>.  t (i  iilnr  itlo  Kansasl.  aiul  \rkansa\J<ivot  RasiuJ.*»iu 
pa*  i ( K.  ms.  is  < )Ualii  nn  a ). 

•W^Kan.  | ,v\s  ('|i.  4.14,  5 25.  amending  Is  S \ 7-1  no  I 

( 1064). 

'‘^Kan.  I avvs  l'**»7.  ( |i  4 .*4.  25.  amending  Is. 5*  A 74  *Mi| 

(I  ‘>64 ). 

4mKan.  laws  I *67  ( It  4.14.  S 25.  amending  K.S  V 74  no  I 
1 1 »I64 ) 


election  of  officers  401  It  must  also  elect  a secre- 
tary "and  said  secretary  shall  he  the  executive 
secretary  of  said  board,  but  not  a member  there- 
of'40" In  the  event  the  Board  chooses  one  ot  its 
members  to  serve  as  secretary,  which  it  may  do. 
the  election  creates  a vacancy  for  the  Governor  to 
fill403 

Statutory  materials  dealing  with  the  Board  ol 
Health  distinguish  between  the  Board  itsell  and  its 
existence  as  a department.  State  Board  of  Health 
means  "the  ten  ( Hit  member  board  established  by 
section  74-001  of  the  General  Statutes  Supplement 
of  1 06 1404  and  Its  executive  secretary  as  estab- 
lished therein."405  State  Department  ot  Health 
means  "the  Stale  Board  of  Health  established  by 
section  74-001  of  the  General  Statutes  Supplement 
of  1961.  except  for  the  ten  (10)  member  boaid 
and  its  executive  secretary  . . . "40"  Tire  txecu- 
tive  Secretary  of  the  State  Board  of  Health  seives 
as  the  Director  ot  Health  and  as  such  maintains 
supervision  of  and  control  over  the  State  Depait 
mem  of  Health,  subject,  of  course,  to  the  orders, 
rules,  and  regulations  of  the  State  Board  ot 
1 lealth  40  Tor  the  purpose  of  cany  mg  out  certain 
duties  imposed  upon  the  Kansas  State  Board  ot 
Health.40*  the  State  Board  of  Health  is  to  name  a 
member  of  the  faculty  of  the  School  ol  I ngincctme 
of  the  University  of  Kansas  or  Agricultural  l nisei- 
sity  to  serve  as  the  Lngineei  ol  the  State  Board  ol 
Health  409  In  carry  ing  out  those  duties  the  Seme 
larv  or  the  I tigineer  of  the  State  Board  ol  Health 
or  both,  may  act  for  the  State  Board  ot  Health 
when  the  Board  is  not  in  session,  and  their  Jem 
sions  are  to  have  the  same  effect  as  though  made 
by  the  Board,  when  confirmed  In  the  Govemoi 
and  Attorney  Genci.it  4111 


401  k. in.  I .ms  1 467 . Ch.  4.14.  § 25.  amending  K s V 74  401 
< 1964  I 

^‘Kan.  I aws  1967.  ( It.  454.  § 25.  amending  K s \ “4  401 

(1464). 

401Kaii  I avvs  1467.  I’ll  434.  § 25.  intending  K s V "4  'Mil 
( I 464). 

4«K.i„.  I ,ms  1 467.  t li  434.  § 25.  .unending  K S V "4  401 
(1964) 

41)5  K S \ 74  901  a 11964) 

4iw'K.S.  V 74  901a  ( 1464  1 

40^Kan.  1 .ms  1967.  lh.  4 14.  5 I.  amending  Ks  \ 74  noil' 
I I 464  I Before  the  amendment  the  I see  ulive  Sev  rei  n v as  tlu 
supervisors  official  nf  til e Department  ol  Health  er  as  hmmu 
as  the  Slate  Health  Officer  the  amendment-  in  part.  pro 
vitled.  '(in  nnl  after  the  effective  date  "I  this  ael  am  refer 
cnee  in  the  laws  of  this  state  or  in  the  regulations  ol  iln  stale 
Hoard  "I  Health  to  the  stale  health  officer  shall  In  deemed  to 
refer  to  the  director  ol  health  t he  effective  dale  of  the  .let 
was  July  I.  1967 

41,HSec  K.s,  V ('5  Ini  to  (.5  164  (1964)  Kan.  1 .ms  1 “67  < It 
333,  § I,  .unending  K.S  V 65  ti.5  to  65  167  id>64).  and. 
K.S.  A 65  I 68  to  (.5  | 70  ( I '164  I 

4(WK  S.  V 65  I 70  ( | <164  I 

•UI'K.S  V 65  I 70  I I 964  I 
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2 General  Powers 


I ho  Stale  Hoard  ol  Health,  with  its  Department 
ol  Health,  is  another  Stale  agency  vitally  eoneemed 
with  the  adniinistiation  of  policies  dealing  with  the 
Stale's  watei  resources  It  is  the  principal  State 
body  concerned  with  controlling  water  pollution, 
performing  as  it  does  several  functions  that  are  de- 
signed to  insure  that  minimum  standards  of  health 
and  sanitation  are  met  in  the  supplying  of  water 
and  the  disposal  of  sewage  and  other  pollutants.  It 
has.  of  course,  broad  supervisory  and  enforcement 
powers  for  the  achievement  of  these  ends  '"  1 

In  investing  the  Slate  Board  of  Health  with  su- 
pervisory authority  . the  1 egislalure  has  undertaken 
to  define  “pollution"  with  respect  to  many  ol  the 
purposes  that  relate  to  the  Board's  endeavors  In 
one  section  of  the  Kansas  statutes41 : the  I egisl.i 
Hire  has  stated  that  pollution  is  defined  as  "such 
contamination,  or  other  alteration  ol  the  physical, 
chemical  or  biological  properties  ot  any  waters  ot 
the  stale  as  will  or  as  is  likely  to  create  a nuisance 
or  render  such  waters  harmful,  detrimental,  or  in- 
jurious to  public  health,  safety  or  welfare,  or  to  the 
plant,  animal,  or  aquatic  life  ot  the  state,  or  to 
other  legitimate  beneficial  uses.'""'' 

3.  Water  Supply 

flic  Kansas  l egislature  has  conferred  upon  the 
Kansas  State  Board  of  Health  several  powers  de- 
signed to  insure  that  minimum  standards  ot  health 
and  sanitation  are  met  in  water  supply  activities 
It  has  authorized  the  Board  to  prepare  and  publish 
minimum  standaids  for  the  design,  constiuction. 
and  maintenance  of  sanitary  w ater  and  sewage  sys 
terns  and  n has  directed  the  Board  to  make  recom- 
mendations from  time  to  time  to  appropriate 
legislative  committees  concerning  any  possible 
legislation  that  may  be  necessary  to  protect  the 
w ater  supplies  of  the  State  from  contamination. 4 14 


It  has  also  prov ided  that  no  person  eoni| 
corporation,  institution,  or  municipality  shall  sup 
plv  water  to  the  public  in  Kansas  loi  domestic  pm 
poses  In  means  ol  waterworks  without  obtaiiime 
written  permission  Horn  the  state  Board  >■! 

I leal  til. 4 1 ' In  addition,  the  Boa  id  is  autlni  i/ed  t 
make  analv ses.  and  rules  and  regulations  relating  t * • 

analyses,  ot  water  furnished  by  municipalities,  ir- 

porations.  companies,  or  individuals  to  the  pub 

he4"'  Further,  the  legislat  e ha  vided  that 
no  additional  sources  ol  supply  may  be  used  tor 
waterworks  tor  turiiishing  water  to  the  public  loi 
domestic  purposes  and  no  changes  in  the  m.uinei 
ot  storage,  purification,  ot  treatment  may  be  made 
without  an  additional  permit  ft  out  the  State  Board 
i >j  i lealth  41  Importantly,  the  I egislalure  has  em- 
powered the  Slate  Boatd  ot  Health  (and  the  lo.nl 
boards  ol  health  as  well)  "to  examine  into  all 
nuisances,  sources  ot  tilth  and  causes  ot  sickness 
that  may.  in  then  opinion,  be  iniurioiis  to  the 
health  of  the  inhabitants  within  any  coutity  ot 
municipality  in  this  state  and  it  has  made 

violations  ot  removal  oideis  which  they  ate  auth- 
orized to  make,  punishable  by  line.41'' 

4.  Disposal  of  Sewaqe 

\l though  m • person,  i ompany  corporal 
st  it  tit  ion.  or  municipality  may  In  discharging  do 
meslic  sew  age  and  industrial  wastes  into  the  watei s 
of  the  xiaiv  pollute  those  waters  in  a manner  prej 
udicial  to  the  health  ol  the  State's  inhabitant  -.  ' 1 
such  entities  may  discharge  sewage  and  wastes  in 
certain  instances  upon  obtaining  the  appioval  ot 
the  Secretary  of  the  State  Board  of  Health  4'" 

I he  Legislature  has  also  authoii/ed  the  Si.o. 
Board  ol  Health  to  promulgate  titles  and  teenl.i 
Hons  aimed  at  preventing  soil  and  watei  pollution 
that  would  be  detrimental  to  the  public  health  ot 
to  the  plant,  animal,  and  aquatic  hie  ol  the  Stale 
ot  that  would  be  detrimental  to  the  bcticiici.il  ns- 


4IISCC.  for  esalll pie.  K.S  V.  (.5  101  ( I ‘164).  Is  N V 65  17  11, 
(l*)<>4),  anil  k.m.  I awx  1967.1  h.  .143.  5 4.  amendill)!  k.s.  V. 
65  I 7lil  ( I ‘If, 4) 

41-k.in.  taws  l‘U*7.  ( h.  .i.r.i.  § 4.  aini'inlinr  k.v  y.  os  |7|.| 
(I  <)ft4). 

4H  | his  ikTinitiuii  miirlit  be  compared  with  tin-  inlcresiinii  one 
tfinriii  in  tin-  Vrkans.is  River  llasin  Compact.  Kansas  i iklahonia 
Kan.  laws  1966.  Spei  Sess..  1 h If-,  yn  II.  It.  that  still 
si-ilinn  reails  as  follows  "Hie  term  •pcillutlnn ' means  i mi 
lannnaln-n  ,-r  other  alterations  ol  t lie-  physical,  ihemii.il 
biological  or  r.nholoeii  at  properties  of  the  water  --r  the  -lis 
i h a r e ,tl  anv  liipiiil.  gaseous  or  solid  snl-stanees  into  any 
waters  wlm  ll  i reales  --r  is  tikclv  to  resnll  in  a nuisaiue.  or 
w hu  h renders  nr  is  likelv  lo  reiuler  the  w aiei - inlo  w hn  h -I  is 
h si  li  irgeil  h ir  in  I ul.  ilelriinenlal  miiirions  lo  I In  Is  nelu  rat 
uses  ol  Iti*-  water." 

4l‘*K.id  I iws  |*l(t7.(h.  tltS  5.  amending  K.S.  y 65  I 7 1 (lit 
( I '11,4  i 


Ulk.s  y ",5  10.1(1964).  I lie  sei  lion  sl.iles.  flow  e, el  ll, .,1  Id. 
provision  shall  not  applv  to  rite  extension  ol  wafer  pip,  - 1 ' 
Ihe  distribution  ol  water  I or  a , ase  construing  llle  statute 
uulhnri/ing  Ihe  Stale  lioarJ  ol  It,  dth  I,,  re.pme  , .its  o* 
ehlorinale  the  water  ii  furnishes  lot  domcsti,  pnr|,,,ses  i 1 1 , 
pnl’li,  see  stale  ot  Kansas.  e\  rel  t onderholni  v i its  i 
t ialena.  H'4  Kan.  t,7‘>.  401  I"  .M  or,;  I I'd, Si 
■H'ks.y  65  156  lo  15s  (19641  Ihe  provisions  its.,  deal 
with  servile  tees  an, I with  penal  i onseijneid  e,  ol  , erian. 
violaliims. 

4t  - Is  s y i,5  1 1,  i (|  nr,  1 1 ihe  se,  lion  eon  lams  rathei  detailed 
prov ednrat.  as  well  as  penal,  prov tsirms. 

"«ks  y ,,5  1 5 (I’d, 5)  t">r  a .as,  reioeni.-iny  in  tiidonli,. 

remevly  . see  Ihmgail  v Shawnee  ( onnlv  1 oininiswotn  r-  I It 
Kan  5 54.  4 1 t"  7,1  77.1  ll*'15|  vvhdli  disi  nss,  - .id,  i nn 
portam  enlorvemeni  statutes 
4,l)K  S \ <»*  1 •>*.-»  ( I •»«* 4 l 
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of  the  waters  of  the  State.421  Its  authorization, 
which  is  broad  indeed,  states  that  the  Hoard 
"shall  make  such  titles  and  regulations  including 
registration  of  potential  sources  ot  pollution,  as 
mas  in  its  judgment  be  necessary  to  protect  the 
waters  of  the  state  from  pollution  by  oil,  gas.  salt 
water  injection  wells,  or  underground  storage  res 
ervous:  to  control  the  disposal,  discharge  ot  escape 
of  sewage  as  defined  in  K.S.  V to- 1 64.  by  or  trout 
municipalities,  corporations,  companies,  institu- 
tions. state  agencies,  federal  agencies,  ot  individuals 
and  alts  plants,  works,  or  facilities  owned  and  or 
operated  In  them:  and  to  establish  water  qualm 
standards  lor  the  waters  ot  the  state  to  protect 
their  beneficial  uses."422  The  Legislature  has  pro- 
ceeded to  outline  the  procedures  for  insuring  com- 
pliance with  the  Board's  rules  and  regulations  4-  ' 

Tire  State  Board  of  Health  also  has  a number  of 
responsibilities  relating  to  the  activities  ol  sanitary 
sewer  districts.  Under  one  section424  its  approval 
of  proposed  facilities  and  improvements  ot  a dis- 
trict created  through  the  activities  ot  comm  com- 
missioners is  an  essential  step  in  the  issuance  ol 
mam  sewer  district  bonds,  Another  section4"'  pro- 
vides that  m the  creation  ol  main  sewei  districts  bv 
countv  commissioners  "no  land  shall  be  included 
in  the  main  sewei  district  sought  to  be  created 
which  in  the  opinion  ol  lire  State  Board  ol  Health 
is  or  mav  be  adequately  served  by  an  existing  sewer 
svstem.  In  still  another.4-1’  provision  is  made  lor 
the  submission  for  Board  approval  ol  plans  ol  such 
districts  foi  main  trunk  sewers  and  the  method  and 
means  of  sewage  disposal.  A similar  provision 4" 
relaies  to  Board  approval  of  plans  and  specifica- 
tions ol  sewage  districts  created  by  township 
boards.42** 

Under  another  section.42'1  in  the  adoption  of  a 
sattitarv  code,  county  commissioners  must  prepare 
and  submit  any  such  code  to  the  Stale  Boaul  ol 
Health  for  leview  and  approval,  Another4’"  re- 


**2*  K.m.  I iws  I ‘>67.  I'll.  3.1  .r.  § 4.  amending  K.S  V.  <i5  I 7 1 if 
( I ‘><>4 ). 

I .ms  1967.  I'h  3.1.1.  § 4.  .ml  s-  list  inu  K s V <»S  I T 1 li 
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■*-  'k.iii  Laws  I ‘>67,  I’h.  13.1.  § 4.  .unending  K S.  V n S 17  1.1 
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424 K l„  | .,\ss  1967.  i'll  I4‘>.  § 10.  amending  K s V I ‘>  27.li, a 
I I 'll, 4 1 

42S  K s.  V.  I •>  27H*>  ( I 01,4  I 
*2<>k  s V.  I 9-2790  ( I 0041 

427 ^ s,  ^ H0  i,M|4  , |964). 

42K k S . -\  so  201  s (|0i,4)  provides.  in  part,  t li.i I i,onl  sewage 
iljsirisis.  composed  of  two  or  more  sewage  districls  aii.u  Is 

organized  and  governed  in  ills-  same  manner  as  is  herein 
provided  lor  lire  organi/alron  and  government  of  sevvagi 
districts  . 

I -Oh  s V I o 1704  I I 01,4  I 
* *°K.S  V I o 1703  ( I or,4  l 


quires  the  same  procedure  lot  the  amendment  oi 
change  of  such  a code.4  11 

5.  Pollution  by  Oil  and  Gas 

1 he  Kansas  l egislature  has  toreseen  that  li  e 

Stale  Board  ol  Health's  pollution  picvenli 

abatement  activities  will  often  relate  to  the  activi- 
ties of  oil  and  gas  exploration  and  production. 4 
It  has  given  the  Board  certain  responsibilities  in 
determining  whether  proposed  plans  tor  the  dis- 
posal of  oil-field  or  gas-field  brines  and  mineralized 
waters  will  protect  the  watei  icsomcesot  the  Stjle 
from  pollution.4'*1  Also  il  has  given  the  Board 
other  administrative  powers  concerning  the  drilling 
ol  oil  and  gas  wells  with  respect  to  the  prevention 
of  watei  pollution 

In  one  important  section.  ' lot  example  tt 
prohibited  the  storage  ot  disposal  ot  sail  wall  > oil. 
or  refuse  in  surface  ponds  unless  a permit  was  liist 
obtained  from  the  Stale  Board  ol  Health  although 
it  also  staled  that  "such  permit  shall  be  consideted 
as  granted  unless  denied  within  ten  ( III)  days  In 
the  same  section  it  provided  that  whenever  the 
Board  ot  its  agents  find  watei  pollution  by  oil.  gas. 
salt  water  injection  wells,  or  underground  storage 
reservoirs,  or  that  the  storage  or  disposal  ol  sail 
water,  oil.  or  refuse  in  a surface  pond  is  causing  or 
is  likely  to  cause  pollution  ol  waters  ol  the  Slate  oi 
soil  detrimental  to  public  health,  plant,  animal,  oi 
aquatic  life,  the  I xeculive  Secretary  oi  bis  desig- 
nated agents  shall  issue  an  operation  prohibition 
order,  which  order  will  lake  eflecl  III  days  altei 
its  service  upon  the  appropriate  parly  The  section 
then  goes  on  to  detail  the  administrative  and  judi- 
cial procedures  applicable  for  the  enforcement  ot 
orders  and  for  the  full  protection  ot  all  parties 
involved. 

The  State  Board  ol  Health  n authorized  i 
course,  on  its  own  motion  ot  upon  complaint,  to 
investigate  cases  of  suspected  water  pollution.4'' 
If  ihe  Board  finds  pollution  conditions  existing  n 
may  order  the  pollution  to  cease  within  a reason- 
able time,  oi  it  may  require  such  manner  ol  treat- 
meut  or  disposition  ol  the  polluting  material  as 
may  be  necessary  to  prevent  Imther  pollution  4 
II  an  entity  involved  considers  an  older  illegal  oi 


4.MK  s.  \,  |»i  .1706  (|U(»5  Supp.t.  however.  states.  " I his  act  n 
tin  sanilar>  codes  adopted  as  provided  m this  ac  t sh.dl  not 
applv  to  incorporated  cities  or  to  anv  premises  under  oiu 
ownership  whnh  is  used  « »nl > tor  .tyrriciiliin.it  purposes 

4*'-See.  for  example.  K.s  \ >5  I '»>  to  5<  I is  (I  >*(.4  l 

1 "k  s.  \ ss  inn  \ 1 1 »>i*4 1 
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unreasonable,  ii  may  appeal  within  .'()  days  in  the 
district  court  of  the  county  in  which  the  alleged 
pollution  or  polluted  condition  has  occurred.'4'1 

6 Sanitation  Zone  Responsibilities 


I 


Since  I'XiS.  the  Depaitment  and  State  Itoaid  ol 
Health  have  had  certain  responsibilities  to  assure 
the  maintenance  of  healthful  and  sanitary  develop- 
ment and  conditions  in  areasot  the  State  surround- 
ing certain  vvalei  impoundments.'4111  Alter  July  I 
I')(i5.  no  person  could  lawfully  build  any  facility, 
structure,  ot  building  in  any  sanitation  /one  with- 
out first  obtaining  a sanitation  permit  from  the 
Department  of  Health  ot  one  of  its  authorized 
agents  and  the  Department  could  not  lawfully  issue 
any  permit  until  it  or  its  authorized  agent  had  ap- 
proved plans  for  piovtdmg  water  and  disposing  ot 
sewage.41'1  Violators  became  subject  to  injunctive 
action.4  11  "Sanitation  zone,  used  in  connection 
with  t he  sail 1 1 a i \ development  responsibilities,  w as 
defined  to  mean  "the  aiea  located  w ithin  three  ( D 
miles  of  the  w ater  line  of  the  conservation  pool  ol 
any  state  or  federal  reservoir  having  a surface  area 
of  its  conservation  pool  of  more  than  one  hundred 
( 1001  acres,  but  not  including  any  aiea  within  any 

• •44  | 

incorporated  city . 

In  carrying  out  its  sanitary  development  respon- 
sibilities. the  Stale  Hoard  ol  Health  may  adopt  iiilcs 
and  regulations  and  the  Department  ol  Health  is 
authorized  to  enforce  them,  as  well  as  the  act  auth- 
orizing then  creation  44‘  The  Department  ol  Health 
is  also  authorized  to  issue  sanitation  permits  lor 
any  construction  not  in  violation  of  the  rules  and 
their  supporting  legislation.441  further,  the  De- 
partment may  designate  agents  to  process  sanitary 
permits,  which  agents  may  be  local,  city,  or  county 
health  officers,  ot  the  like.444  I urther.  the  De- 
partment must  maintain  appropriate  proccduies  to 
assure  the  prompt  and  adequate  ptocessing  ol  ap- 
plications lot  permits  445 

Hie  Department's  sanitation  zone  responsihili 
ties  do  not  applv  to  land  devoted  exclusively  to 
agricultural  use  ot  to  land  under  the  contiol  ol  the 
Stale  I’ark  and  Kesomces  Authority  or  the  Stale 
forestry  t islt  and  (lame  Commission.44*’  I he 


'"7k  .S.A.  6 5 lea  (1964). 
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statute  so  providing  also  authorized  the  Depart- 
men l and  Stale  Board  ot  Health  to  provide  lm 
certain  exceptions  in  the  granting  ol  sanitation 

aa7 

permits 

7.  Nuclear  Energy  Development  and  Radiation 
Control  Act 

In  I9(>5  the  Kansas  Legislature  enacted  the 
"nuclear  energy  development  and  radiation  con- 
trol act."4411  Lhidei  it  the  State  Hoard  ol  Health 
was  given  the  responsibility  loi  state  radiation  con 
trot.44*4  The  details  of  those  responsibilities,  to- 
gether with  the  details  ol  the  act  itself,  extend 
considerably  beyond  the  purposes  of  this  report. 

8.  Buriat  Structures 

Among  its  other  duties,  the  Kansas  State  Boa  id 
of  Health  must  examine  plans  and  specifications 
for  the  construction  of  mausoleums,  vaults,  and 
burial  structures  and  must  "be  satisfied  hey  ond  anv 
doubt”  that  the  structures  "would  be  absolutely 
permanent  and  sanitary”  before  any  person,  firm, 
or  corporation  may  build  them.451*  Alter  requiting 
that  such  structures  must  be  built  so  that  the  Slate 
Hoard  of  Health  or  othei  health  olficei  can  easily 
examine  them.451  the  law  then  extends  additional 
remedial  powers  to  the  State  Hoard  ol  I leal  t h oi  any 
health  officer  of  the  Slate  ot  county  in  which  the 
structures  aie  situated  to  insure  then  sanitary 
maintenance. 45  * 

9.  Federal  Water  Quality  Act  of  1 965 

I lie  federal  Water  Quality  Act  ol  |9tvs  45 
among  other  things,  provides  as  follows 

Sec  s (,i|  Redesignated  section  111  ol  the 
Federal  Wiiei  Pollution  Contiol  Act  is  amended 
by  redesignating  subsections  (.1  through  til  as 
subsect  tons  (d  ( lluoiigli  t j I.  and  by  insetting  all.  i 
subsection  (hi  the  following  new  subsection 
"lei  ( I I It  the  tioveinoi  ol  a Stale  oi  a Stal 
water  pollution  control  agency  liles  within  one 
yeat  allet  the  date  of  enactment  ol  this  sub- 
section. a lettei  ol  intent  that  such  State,  allei 
pub  In  hearings,  vv  ill  beldrc  tune  TO.  I 'hi",  adopt 
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10.  Planning 


( \)  wat oi  quality  oiiloua  applicable  lu  interstate 
waters  or  portions  ihereol  within  such  State, 
and  I Ul  a plan  lot  the  nnpletnentalion  and  en- 
forcement of  the  watei  quality  criteria  adopted, 
and  it  such  criteria  and  plan  are  established  in 
accordance  with  the  let  lei  ol  intent,  and  il  the 
Sec  ret  ary  determines  that  such  Stale  criteria 
and  plan  ate  consistent  with  paragraph  (.')  ol 
tins  subsection,  such  State  eriiena  and  plan 
shall  thereafter  be  the  water  quality  standards 
applicable  to  such  interstate  waters  or  portions 
thereof. 

"(d)  It  a State  does  not  I \)  lile  a letter  ol 
intent  or  (Hi  establish  watei  quality  standards 
m accordance  with  paragraph  ( I ) ol  this  sub- 
section. or  if  the  Secretary  or  the  Governor  ol 
any  State  affected  by  water  quality  standards 
established  pursuant  to  this  subsection  desires  a 
revision  in  such  standards,  the  Secretary  may. 
after  reasonable  notice  and  a conference  ol  reps 
rcsentatives  of  appropriate  1 ederal  departments 
and  agencies,  interstate  agencies.  States,  munic- 
ipalities and  industries  involved,  prepare  regula- 
tions setting  forth  standards  ot  watei  quality  to 
be  applicable  to  interstate  waters  or  portions 
ihereol.  If.  within  sis  months  from  the  date  the 
Seeretaiy  publishes  such  regulations,  the  State 
has  not  adopted  water  quality  standards  found 
In  the  Secretary  to  be  consistent  with  para- 
graph (d)  ol  this  subsection,  or  a petition  for 
public  hearing  has  not  been  filed  tindet  para- 
graph (4)  ol  this  subsection,  the  Seeretaiy  shall 
promulgate  such  standards." 

Ihe  Board  of  Health  is  the  appropriate  watei 
pollution  control  agency  ot  the  stale  relative  to  the 
foregoing  provision. 


454 1- or  Hoard  ..I  llc-allh  emergency  regulations  setting  water 
quality  standards,  see  Kansas  Administrative  Regulations 
Hoard* of  Health  2K -In  II  to  2H- 16-26.  ( I ‘>67).  \uthori/ed  by 
K.s  \.  77  422  (1965  Supp.).  these  regulations  were  to  expire 
IVc.  *1.  I 967,  but.  according  to  the  Kevisor’s  note. "may  he 
regularly  adopted  and  filed  to  continue  m effect  from  and 
after  that  date.  " In  “Ihe  I ver Changing  Picture  of  Water 
(Quality  C ontrol."  10  Kan.  Water  News  7 ( \pril.  1967). 
Melville  V\ . dray.  Assistant  Director,  f-  nvironmcntal  Health 
Services.  Kansas  State  Department  of  Health,  wrote  as 
f*  >llo\vs: 

lu  compliance  with  the  I ederal  Water  Quality  \*  I <>l 
1 965.  the  Hoard  of  Health  has  adopted  water  quality 
criteria  for  all  riser  basins  in  the  state.  Ihese  criteria  were 
formulated  with  the  assistance  of  representatives  from 
state  agencies,  local  governmental  units,  and  pub  I it  orgam 
/ations  having  representation  throughout  the  state.  Ilr esc 
criteria  endeavor  in  set  forth  the  limits  ot  quality  par.im 
eters  which  must  he  maintained  tl  Kansas  will  continue  to 
provide  a quality  ol  water  which  will  he  satisfactory  l"i 
ill  beneficial  use. 

lu  further  compliance  with  the  Water  Quality  \<  t "t 
to 65.  the  Department  <>l  Health  »s  developing  a plan  for 
implcmentating  the  water  ipiality  criteria.  I Ins  plan  must 
he  approved  by  the  federal  Water  Pollution  Control  \d 


I ogethei  with  .i  numbiM  ol  specific  agencies 
1 1 ic  Cliicl  I ngincci  cl  the  Kansas  Stale  Boaid  ot 
Health  in  icquiied  to  coopciate  vviili  unit  make- 
available  lo  the  Kansas  \S .1  tei  Ki'm'UIu'n  Ho.ud  .ill 
lads,  records,  and  information  requested  by  the 
Hoard.455  I-'urther.  lire  Chief  I ngineer  ot  the  Kan- 
sas State  Board  of  Health,  among  others,  was  and 
is  required  to  coopeiate  with  the  Kansas  W.ilci 
Resources  Hoard  in  its  formulation  and  amend- 
ment ol  a comprehensive  Slate  waler  plan  4 " \i 
the  same  time,  the  Kansas  Water  Resources  Board, 
in  formulating  the  Slate  water  plan,  was  and  is  re- 
quired to  consider  lire  plans  and  regulations,  mlcs. 
and  recommendations  ot  the  State  and  t edeial 
agencies  concerned  with  the  development  oi  tin- 
water  resources  ol  the  Stale  45  Such  cooperation 
lias  taken  place. 

State  Corporation  Commission 

1 Organization 

Ihe  State  Corporation  ( ommission  consists  > I 
tluec  full-time,  salaried  members,  all  ol  whom  an 
appointed  by  the  Covering,  by  and  with  the  ad 
vice  and  consent  of  the  Senate,  who  seive  loi 
staggered,  four-year  terms  45s 

No  more  than  two  of  the  commissioners  may 
belong  to  the  same  political  pairs  and  no  member 
of  the  State  I egislalure  may  become  .1  commis- 
sioner during  the  term  for  which  lie  is  elected  J'  1 
Presently  the  Commission  elects  one  ol  its  mem 
hers  as  chairman.  1,0 

In  addition  to  referring  lo  the  commissioners 
the  statutes  refer  to  an  attorney  and  .1  seciciary 
and  go  on  to  provide  ilia  I.  siibieci  to  the  Cose  1 not  \ 
approval,  the  Commission  may  employ  and  li\  tlu 
compensation  ot  necessary  accountants,  eiigmeei' 


ministration  .mil  will  inclnelc.  .iiiiunj:  - -tiler  things.  .1  ,1, 
scriptinn  ot  pro^ramminp  nt  hoih  csislinp  .mil  limn, 
u.iti-i  gu.tlili  control  needs  .linn}!  null  .1  umclahlc  ul 
abatement  tor  each  iiuliviiluai  source  "I  walci  pollution 
l nrrcnili  miller  development  is  .t  inomriirinv  nclevork 
which  the  IlcpartiTicnt  musi  csiahlish  1m  eoilcetinn  . .1 
water  samples  in  order  lo  determine  that  saUslactorc 
water  gualits  is  maintained,  to  abate  esistinp  pollirlion. 
or  lo  lake  an\  prevenrive  measures  whielr  nut  tic  neees 
sari  as  indicated  h\  water  potlntion  indices. 
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expeits.  aiul  special  assistants  46 1 1 1 1 e \ also  pro- 

vide ilia  I ilie  Commission  shall  main  lain  its  office 
in  I opeka  anil  Iis  conservation  division  office  in 
Wichita.462  fliey  further  stale.  Iiowcvct.  that  the 
members  ol  the  Commission  ma>  aei  officially  in 
any  part  ol  i he  Slate.  u,'i 

2.  Public  Utilities 

Hie  Kansas  Legislature  has  an 1 110 1 i/eil  the  Stale 
Corporation  Commission  to  supervise  ami  control 
the  public  lit  ill  lies  and  common  carriers  doing  busi- 
ness in  the  State,  which  includes,  ol  course,  those 
utilities  formed  lor  the  transmission,  delivery a and 
furnishing  of  water.4*'4  Consequently,  although 
the  Commission's  primary  concern  is  not  with 
water  resources  as  such,  it  does  possess  certain 
powers  and  responsibilities  relative  to  the  consei- 
vation  and  control  of  the  waiei  resources  of  the 
Slate.  An\  non-municipal  company  that  supplies 
water  to  the  public  is  subject  to  regulation  by  the 
Commission  concerning  such  matters  as  the  rea- 
sonableness ol  services,  facilities,  rules,  regulations, 
rates,  and  the  like.41'*'  Also,  before  a second  or 
third  class  city  may  change  its  system  of  water- 
works by  enlargement,  extension.  01  improvement, 
it  must  obtain  the  Commission's  approval.46*’  I he 
Commission  must,  of  course,  provide  technical  ad- 
vice and  services  pertaining  to  any  public  utility 
operated  within  those  cities  whethei  publicly  01 
privately  owned.467 

3.  Pollution 

In  the  drilling  and  operation  of  oil  and  gas  wells, 
the  danger  of  the  pollution  of  the  State's  water  rc- 
souices  is  often  present,  and  one  of  the  impoilanl 
functions  of  the  State  Corporation  Commission  is 
to  supervise  those  drillings  and  operations,  together 
with  their  abandonment,  to  insure  against  pollution 
ol  the  State's  waters.46*  lo  this  end.  the  State 
Corporation  Commission  is  aulltori/cd  to  pronuil 


461  Kun.  I .ms  ll>(*7,  Clt.  4.14.  § 24.  amctultilg  Is.S  \ 74-MIS 
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Hi.  Stall  Corporation  Commission  shall  have  the  same 
powers  in  relation  to  irrigation  companies  that  they  have  in 
relation  to  railroad  companies.*' 
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gale  the  tides  and  regulations  necessary  to  control 
those  well'.41'1  I he  Commission  is  assisted  in  these 
duties,  in  some  icspects.  hy  the  State  Ifoaid  ol 
Health,  the  Slate  Cieidogieal  Survey . and  die  Kansas 
Water  Kesouiees  Board  1 " I lie  Siale  < oipoiation 
( ommission  is  also  authon/ed  to  regulate  the  dis- 
posal. or  return  to  the  hori/on.  ot  watet  con- 
taining minerals,  salt-water,  oil-field,  and  gas-tield 
brines.4  1 

4.  Dams,  Bridges  and  Other  Obstructions 

I lie  approval  of  Ihe  Slate  Corporation  Commis- 
sion is  necessary  before  a city  or  a private  watei 
company  supplying  water  to  a city  may  build  a 
dam  m or  across  any  nomiavigable  walcrcouise 
within  a drainage  district. 472  I he  Commission's 
approval  is  also  necessary  before  a dam.  bridge,  oi 
oilier  obstruction  across  ,t  navigable  stream,  and 
not  a part  of  a highway . may  he  const) neted  1 

A drainage  district  must  obtain  the  permission 
of  the  Commission  before  it  removes,  lowers,  oi 
injures  any  dam.  or  makes  any  excavation  oi  ditch 
lo  permit  the  llow  around  in  by  such  dam.  that 
has  been  constructed  hy  any  city  oi  private  water 
com  patty  in  ot  across  a iionnav  igable  nattn.il  waiei  - 
eourse  for  the  purpose  of  storing  or  holding  waiei 
for  the  use  of  a city  or  its  inhabitants.4  ,4 

5.  Limitation  Reminder 

li  hum  be  kept  in  mind  that  the  foregoing  dis- 
cussion touches  upon  only  a few  of  the  many 
powers  and  duties  ol  the  State  Corporation  Com- 
mission. I ndersiandably . those  not  directly  related 
to  watei  resources  conservation  or  development 
have  been  deliberately  by-passed. 

State  Geological  Survey 

1,  Organization 

I he  State  ( leologie.il  Sni  vel  dales  back  lo  I ssn 
as  a division  ol  the  l mveisity  of  Kansas.4  ' llu 
Chancelloi  of  the  I uiversily  appoints  the  State 


4fi*>K.s.  V ii  144  (l'i(,4)  Ms,,  si-,-  K.S  \ 11  (,U2  ( I ''(.41.  uliK-h 
provides  in  p.iri  “Ihe  State  Corporation  Commission  shall 
havi  in tlioril \ to  make  rules  and  regulations  lot  tin  pteven 
lion  of  stall  waste  and  for  tile  proto  lion  ot  all  tivsh  watei 
strata,  and  oil  am)  gas  hearing  strata  eiu  muttered  in  an\ 
well  drilled  tor.  or  producing  oil 
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Geologist.  xvliu  is  in  lie  .1  member  ol'  the  faculty 
m the  department  ol  geology.  and  the  Stale  Gc 
ologist.  in  turn,  directs  the  immediate  work  ol  the 
Mines  47"  I he  Chancellor,  is  the  ex  officio  dirci 
lor  of  the  survey.  however,  und.  according  to  stat- 
ute. "shall  have  supervision  o\ei  the  same  "477  It 
is  ui  the  Chancelloi  dial  the  Slate  Geologist  pre 
pates  and  submits  tm  publication  all  ol  the  Survcv  \ 


2.  Responsibilities  and  Functions 


water  pollution.  Interested  communities  and 
individuals  max  also  avail  themselves,  ot  vom  . -a 
the  services  ol  the  Surxex  xxtlli  lespcd  u then 
vaiious  water  problems. 

I ui  lliei.  the  Slate  Geological  Surxex  is  on.  I a 
number  ol  State  agencies  dnected  to  undcitakc 
studies  and  to  make  recommendations  as  to  the 
need  lot  changes  in  l.ixvs  and  ic  dations  relating  n 
micleai  development.  In  paibutlai.  n is  dnected  t ■ 
do  so  xx nh  respect  to  the  possibility  ot  disposal  . >t 
radioactive  wastes  m stiblei  raneaii  areas  484 


l nder  its  authority  to  continue  the  operations 
ol  the  Slate  Geological  Surxex.  the  University  ol 
Kansas  is  "to  make  as  tat  as  possible  a complete 
geological  survey  ol  the  Stale  ol  Kansas,  giving 
special  attention  to  any  and  all  natural  products  of 
economic  importance,  in  order  to  determine  the 
character,  location  and  amount  ol  such  ptoducis. 
and  to  prepare  reports  on  the  same  as  hereinafter 
piesct died."17 “ Ihe  State  Geological  Survey  plays 
an  important  pail  m the  conservation  and  develop- 
ment of  the  xvaier  resources  of  the  Slate  by  accu- 
mulating and  reporting  data  pertaining  to  those 
resources  Sot  long  ago  n was  reported  that  the 
Giouiid-VV .iter  Resources  Department,  which  is 
concerned  xxiih  the  quantity,  quality,  and  distri- 
Initiou  ol  the  ground-watei  resomees  of  the  Stale. 
\x  .ts  the  second  hugest  subdivision  ot  the  Survey.48" 

Ihe  Kansas  legislature  has  also  directed  the 
Stale  Geological  Survey  lo  cooperate  xxilli  and 
make  available  to  the  Kansas  Water  Resources 
Hoard  all  fads,  records,  information,  and  data 
that  the  Boaul  might  request481  \nd  more  spccil- 
icallx  il  has  required  and  continues  lo  require  the 
Surxex  io  cooperate  with  the  Kansas  W.itei  Re 
sources  Board  in  the  formula  I ion  of  a continuing, 
soutprehensive  Stole  xvaier  plan  4 * Ihe  seellon 
ill  llils  reporl  dealing  xxilli  the  Kansas  Walei  Re 
sources  Board  attests  to  the  successful  cooperation 
ol  ihe  agencies  having  planning  responsibilities 
nuclei  Kansas  laxx  Kansas  law  also  requires  the  Slate 
Geological  Smvey  lo  assist  the  Slate-  < orporalion 
l onunission.  m some  icspecis.  xxilli  the  t ontmis- 
sum's  duties  ol  supervising  the  dulling,  opcraiion. 
and  abandonment  ol  oil  and  gas  xxclls  to  prevent 


State  Park  and  Resources  Authority 

1 Organization 

In  I 'i'i  the  Kansas  I egislalmc  c reated  the  Stale 
Park  and  Resources  \uthority  4's'  li  did  so.  "I  ot 
the  purpose  ol  conserving  and  planning  the  devel- 
opment ol  the  natural  icsouiccs  ot  the  slate  and 
of  providing  lot  their  use  and  enjoyment,  theieby 
contributing  to  the  cultural  recreational  and  eco- 
nomic life  of  the  people  and  then  health. 

Die  \uthority  consists  ot  nine  members,  five 
appointed  by  the  Governor  for  staggered,  tour  ye.u 
terms,  and  loin  ex  officio  members  without  vote 
which  mcittheis  are  the  Govet nor  lot  Ins  icpic'cni 
alive  when  he  is  unable  to  attend  any  meeting) 
the  Director  ol  the  State  ihghxxjy  C'ontmtssmi,  tb. 

( hanman  ol  the  lorcsliy.  I islt  and  Game  Con 
mission,  and  ihe  Director  ol  the  Sun  Department 
ol  I conomic  Development  487  \imuallx  tin  \u 
thority  organizes  by  electing  a ehairittan.  a vice- 
chairman.  and  a secretary  from  il'  appomled  mem 
bership.488  1 ive  members  constitute  a quoium 
provided  at  least  three  id  them  ate  appointed 
members,  aild  the  affirmative  vole  ol  at  least  due. 
appointed  memheis  is  neeessaty  loi  \uthoiity 

4 S ll 

action. 

Mlltough  the  \uthouty\  principal  office  is  in 
lopeka.  it  may  meet  at  such  other  places  in  tin 
State  as  it  may  deem  advisable. 4',<l  It  must,  how 
ever,  hold  at  least  one  meet  mg  m each  calendar 
quarter,  one  of  which  is  to  be  an  ''.imm.il"  meet 
mg.  although  special  meetings  may  he  called. 

With  tlic  advice  and  approval  ol  the  Govetnot 
the  \tt  thority  employs  a director  who  serves  as  the 
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ch iet  executive  and  admiuist rutive  officer  oi  tile 
Authority.  exercising  snperviMon.  dilcction  and 
control  in  carrying  otil  the  ptogratns  and  policies 
ol  the  Aulhoritx  4‘,:  Hie  Director,  who  lulls  within 
the  classified  exempt  service  of  the  Kansas  civil 
service  act.  max  appoint  such  assistants  and  em- 
ployees. who  shall  he  within  the  classified  service, 
as  he  deems  necessary  to  achieve  the  Authority's 
purposes  and  policies  4'"  \nd  the  Aulhoiily  max. 
also,  employ  or  contract  for  consulting  engineers, 
attorneys,  accountants,  construction,  and  financial 
experts,  all  under  the  unclassified  service,  and  lix 
their  compensations.4' 

2.  Responsibilities  and  Functions 

The  powers  and  duties  of  the  State  Park  and 
Resources  Authority  relate  to  the  development  ol 
public  recreation  as  related  to  natural  resources 
and  to  the  control  and  supervision  of  the  parks. 
lakes,  and  areas  of  recreational,  scenic,  or  historic 
significance  that  max  be  acquired  under  the  State 
Park  and  Resources  Authority  statutes.4'"  Ob- 
viously. the  Authority  has  considerable  control 
and  supervision  over  portions  ol  the  State's  water 
resources.  Many  of  its  powers,  however,  are  not 
relevant  to  problems  of  the  development  and  con- 
servation of  the  State’s  water  resources  as  such. 4,7 
This  report  will  deal  with  a few  ol  those  that  do. 

The  Kansas  Legislature  has  granted  the  Author- 
ity the  power  and  duty  to  enter  into  contracts  with 
the  board  of  directors  of  certain  rural  water  supply 
districts  lor  water  supply  purposes.4'"  The  State 
Corporation  Commission,  of  course,  must  approve 
the  rates  charged  under  such  contracts.4' 1 

Fhe  Authority  max  acquire  real  and  personal 
property  by  gil  l,  purchase,  lease,  or  condemnation 
for  park  purposes.500  and  it  may  acquire,  develop, 
construct,  maintain,  and  operate  park  facilities. 501 
The  Authority  may  also  accept  federal  assistance 
for  the  construction  of  any  park.  lake,  or  park 


4., -k  S.  X.  74  4 SOX  ( I *)64) 

4'"k  S X.  74-450H  ( I ‘>(,4). 

■''"k  s.  X 74  4500  <||)<I004>. 

4‘**k  S.  X.  74-4502  tilt  (1964)  il lines  "suite  park"  as  "any  land, 
sili*  or  object  primarily  of  recreational  value,  or  ol  cultural 
value  because  of  its  scenic,  historic,  archaeologic.  scientific, 
or  other  distinctive  characteristics  or  natural  features."  K.S.  V 
74  4 502  (b)  ( I ‘><»4 ) defines  "land"  as  "land,  land  under  water, 
the  water  itself  and  every  estate,  interest  and  right,  legal  or 
equitable,  in  land  or  water.** 

4**’ K.S.  V 74  4507  (l<><»4) 

**l,7l  or  example.  Kan.  I am  1067,  (*h.  424  (5).  amending  K.S  \ 
74-45  10  (5)  (|«»05  Stipp.).  confers  upon  the  \uthority  the 
power  to  preserve  the  type,  style,  location,  and  equipment  ol 
all  wharves,  docks,  and  anchorages 
4‘mk  S.  X 74  45  I (hi  ( 1004) 

4‘"k  S.  X.  74  151  |);i  ( 10641 

5.. .1s.m  I .ms  1967.  Ui  424.  5 I ( I ),  nnu-nUing  USX  74  451(1 

lilt  I ***. 5 Stipp  I 

501  k.ui  I .ms  1967.  Cli.  424.  S I (.1).  .imcmlini!  k.S  X 74  4 5 10 
(1)  (t‘lliS  Supp  ) 


facility,  may  acquire  Federal  lands  and  properties 
under  such  conditions  as  the  approptiate  federal 
agencies  may  impose,  and  may  aeeepl  any  othei 

assistanee  front  Federal  agencies,  including  engi- 
I 502 

neerrng  aid. 

The  Kansas  1 egislature  also  named  the  State 
I’.uk  and  Resources  Authority  as  the  official  State 
agency  to  administer  federal  assistance  under  the 
provisions  of  the  ‘'l  and  and  Water  Conservation 
f und  Act  ol  fiho  ."50'  It  authorized  the  Authority 
to  accept  and  disburse  funds  made  available  to  the 
Stale  under  the  I ederal  act  in  accordance  with  the 
policies  established  In  the  Joint  Council  on  Recie- 
ation.504  for  xvltich  Council  it  is  to  serve  as  secre- 
tariat and  furnish  xvith  staff  and  services.505  It  also 
instructed  the  Aulhoiity  to  perform  such  other  acts 
as  the  Authority  might  find  necessary  or  proper 
for  lire  better  protection,  conservation,  control, 
use,  increase,  enjoyment  and  development  ot  the 
natural  resources  of  the  State.500 

3.  Planning  Responsibilities 

State  statutes  authorize  the  Authority  to  for- 
mulate and  adopt  an  official  plan.507  It  should  be 
kept  in  mind,  however,  that  the  State  Park  and 
Resources  Authority  was  created  primarily  to  serve 
the  recreational  needs  (in  a very  broad  sense  lot  the 
people  of  die  State.  This  is  necessary  tor  a propel 
understanding  of  the  statutory  provisions  relating 
to  the  role  of  the  Authority  In  the  area  of  xvater 
resources. 

Although  the  Authority  is  charged  xvith  re- 
sponsibilities of  “planning.'’  ‘‘development,  and 
"supervision”  as  the  State's  watei  lesoutees  relate 
to  recreational  possibilities,  the  Authority  does  not 
supersede  the  Kansas  Watei  Resources  Boatd  xxitli 
respect  to  the  latter’s  comprehensive  planning  and 
supervisory  authority  in  the  area  ot  xxater  resource 
development  and  conservation  In  othei  xvortls.  the 
water  resources  that  are  within  the  jurisdiction  ol 
the  State  Path  and  Resources  Authority  are  not 
beyond  the  scope  of  the  State  water  plan,  there- 
fore. the  Authority  and  its  activities  that  come 
within  the  purview  ol  the  plan  are  subject  to  the 
reviewing,  recommending,  and  prohibiting  autlioi- 
ttx  of  the  Kansas  Watei  Resources  Boatd  ''l'N 


‘’02  |X. hi  I .ms  I *11.7 , (’ll . 4 24.  § I |t  I.  .ulK'MilMlp  k S X 74  4 5 | (I 
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^,t4k  S.  X 74  4542  (!*>{»5  Supp  I t - ,r  tlu  I ,-iKr.il  .ul  sri  "s 
Slat  897  ( I Ofi-l ). 
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]hs.‘  same  kind  of  conclusion  mentioned  above 
concerning  the  Stale  water  plan  applies  with  re- 
spect to  the  administrative  and  supervisory  powers 
ot  the  Chief  engineer  of  the  Division  ol  VVatei 
Resources  of  the  Kansas  State  Hoard  of  Agriculture 
concerning  Ins  duties  under  the  Kansas  water  ap- 
propiialion  statutes  and  under  his  statuloiy  duties 
relating  to  the  diversion,  obstruction,  and  use  ol 
the  waters  of  the  State.  Ibe  same  is  true  of  other 
State  agencies,  such  as  the  I orestry . Dish  and  ( lame 
Commission. 5011 

Forestry,  Fish  and  Game  Commission 


exception  ol  the  duel  legal  counsel,  are  in  the 
classified  service  ol  the  Kansas  civil  service  act  M 

Fhe  Director  ts  required,  with  the  consent  a. id 
approval  ol  the  Commission,  to  organize  a game 
protection  service  and  to  appoint  one  or  more 
residents  of  each  county  to  serve  without  salary  .1 
county  game  protectors.51  s Further. he  ntav  with 
the  approval  of  the  C ommission,  appoint  local 
preserve  protectors  to  protect  and  supervise  t ish 
and  game  on  preserves  under  the  C ommission  s 
jurisdiction,510 

The  Kansas  Legislature  has  directed  the  Forestry 
Fish  and  Game  Commission  to  locate  its  head- 
quarters at  Pratt.  Kansas.5-0 


1.  Organization 

I he  Kansas  I orestrv . I i'll  and  Game  Commis- 
sion consists  of  five  residents  of  the  State  appointed 
by  the  Governor,  with  the  consent  of  the  Senate, 
for  staggered,  four-year  terms,  one  from  each  ol 
four  designated  districts  of  the  Stale  and  one  from 
the  State  at  large.  ® To  be  eligible  for  appoint- 
ment to  the  Commission,  residents  must  have  held 
some  regular  license  issued  by  the  Commission  for 
each  of  the  hist  four  years  immediately  preceding 
the  time  of  appointment  ' 11  Upon  appointment 
each  commissioner  receives  a per  diem  ot  S 10,00. 
together  with  necessary  traveling  expenses,  being 
limited  to  $500.00  in  any  one  y ear  for  per  diem.5  - 
The  Commission  elects  a chairman  and  a secre- 
tary from  its  membership.51'*  As  has  been  observed 
previously,  the  chairman  serves  as  one  ol  four  ex 
officio  members  without  vote  of  the  Kansas  State 
Park  attd  Resources  Authority.5 14  For  the  trans- 
action of  Commission  business,  three  members 
constitute  a quorum.5  5 

I he  Commission  appoints  a director  who  holds 
office  at  its  pleasure.5 10  In  turn  the  Director,  with 
Ihe  Commission's  approval,  appoints  such  em- 
ployees as  are  necessary,  all  of  whom,  with  the 


Wk.iii.  t avvs  ■ 967.  I II.  424.  § t (5).  amending  K S.A.  74  45  I 0. 
15)  (1965  Snpp.l.  specifically  states,  fur  example.  " the  right 
tu  enforce  .ill  fish  and  game  laws  and  regulations  on  alt  areas 
Linder  the  authority  is  reserved  to  the  forestry,  fish  and  game 
commission.*' 

'"•hail  I . i\\ s 1067.  I II.  444.  5 45.  amending  K S V.  74-4401 
( I -1114) 

Si  I Kan.  l aws  1007.  ('ll  444.  5 45.  amending  Is  S V 74  4401 
(1064) 

*1-  Kan.  laws  1007.  I'll.  444.  5 45.  unending  Is  S V 74  4401 
(1964) 

S'-'Kan.  laws  1967.  t'h.  444.  5 tf lending  hx  V 74  4.101 

(IOf.4). 

514k. S \ 74  4 504  ( 1064). 

5 is  Kan.  laws  1007  t'h.  4 44  5 45.  amending  K.s  V 74  4.401 
( I 004) 


2.  Responsibilities  and  Functions 

The  I orestry.  Fish  and  Game  Commission  is  n>  >i 
basically  a water  resources  development  agency 
that  is  concerned  w ith  overall,  comprehensive  plan- 
ning. A large  number  of  its  important  activities 
relate  to  the  preservation,  propagation,  and  piotc.- 
tion  ol  the  Stale  s lish  and  game  resources  and  aie. 
therefore,  outside  the  scope  ol  this  report  At  the 
same  time  ii  has  been  given  some  important  roles 
m the  water  policy  area. 

Certainly-  its  duty  to  preserve,  propagate  and 
protect  the  State's  lislt  and  game  resources  has 
made  important  its  assistance  in  the  area  ol  pol- 
lution prevention  5-1  Moreover  it  has  been  an 
thori/ed  to  make  regulations  relating  to  activities 
within  the  Slate  parks.  Slate  lakes,  iecreaiiou.il 
grounds,  game  sanctuaries,  and  lores!  areas  that 
il  has  or  will  acquire  (oi  control)  in  its  name  i 
m the  name  ol  the  Slate  to  promote,  salegujul 
and  protect  public  health,  peace,  s.ilctv  and  de. ei 
cv.5”  Moreover  the  Kansas  Legislature  has  p- •• 
vided  that  fishing,  hunting,  and  trapping  upon  ,mv 
property  under  the  possession  oi  control  o|  the 
Stale  Park  and  Resources  Authority  is  to  be  sul'ic.  i 
to  the  requirement  ot  licensing  by  the  I oiesiiy 
I isli  and  Game  Commission  according  to  l.ivv  .uni 
us  regulations. 5:  * I urthei.  it  has  provider!.  "Iln- 


5l7Kan.  laws  1967.  III.  443.  § 13,  amending  K.S  V “4  330.' 
(1964).  Kan.  laws  1967.  Oi.  434.  § 32.  .unending  K.S  \ 
74-2205  (ll>64).  provides,  however  "llu-  i <»minissi"i»  sh  ,11 
appoint,  hire,  and  discharge  all  employees  sei ving  undei  it 

5 1 *kan.  I avvs  1967.  Ch.  443  § I 3. 

(1964). 

5|t,kan.  I avvs  I ‘0,7.  ( h 
(I ‘>64). 

^20 Kan.  I avvs  I 967.  I h 
(1964). 

521  |>rurv  Ihe  Government  oj  Kansas  20)  * 1 

Grimes  Government  ajid  Natural  Resources  y i.  , , 
Water  72  (1957) 

522|n_s  \ 32  224  (1965  Nupp)  I or  penal  s.nw  turns,  see  K S \ 

32  225  lo  32  22>*  t I9M) 

523k.||,.  | iv\s  1967.  ( h 424.  § t (5).  unending  K S N 74  4'  Ml 
(5)  ( 1 1>65  Supp  ) 


434,  § 


amending  K v v 74  \302 
§ I l.  amending  K S \ 74  3 302 
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right  10  enforce  .ill  lisli  and  game  laws  and  icgula- 
lions  on  all  areas  under  the  authority  Is  reserved 
io  ihe  forestry.  lisli  and  game  commission.'"''14 

lire  Kansas  Legislature  has  also  given  the  Slate 
Forestry.  I isli  and  (lame  Commission  luoad  an 
ihorilv  as  the  designated  agency  of  the  Slate  with 
respect  to  applications  for  the  procurement  of 
federal  aid  in  mullets  pertaining  to  the  develop- 
ment of  natural  resources  insofar  as  u pertains  to 
the  control  and  utilization  ol  w ateis.  the  prevention 
of  soil  erosion  and  flood  control.'*'  In  the  same 
statute  containing  that  delegation.5**’  the  I egis 
lature  further  provided  as  follows: 

\nd  further.  Ihe  Forestry.  fish  and  Game 
Commission  shall  have  authority,  contiol  and 
jurisdiction  ovei  all  matters  pei  taming  to  the 
development  of  conservation  of  the  nattual  le- 
sourees  of  the  state,  insofai  as  the  same  pel  tains 
to  forests,  woodlands,  public  lands,  siihniargin.il 
lands,  prevention  of  soil  erosion,  game  resetves. 
nesting  grounds,  and  the  control  and  utilization 
ot  waters,  including  all  lakes,  streams,  leservoirs 
and  dams,  and  further,  the  l orestrv  I isli  and 
Game  Commission  shall  havechatge  ol  all  funds 
which  may  he  procured  lot  the  purposes  herein 
specified  and  Shall  have  charge  ol  all  projects 
constructed  therewith.  Provided,  that  nothing 
in  this  act  shall  prohibit  any  political  subdivision 
of  the  state  of  Kansas  now  qualified  to  obtain 
loans  and  or  grants  from  the  federal  govern- 
ment for  making  applications  tor  and  receiving 
such  loans  and  or  grants:  Providing  further,  that 
nothing  in  this  act  shall  prohibit  any  political 
subdivision  of  the  state  of  Kansas  ot  private 
cot  pot  ation  from  hav  ing  full  control  ol  any  lake 
now  constructed  and  owned  by  them 
I lie  Commission  is  authorized  also  to  develop 
facilities  for  public  forestry,  recreational  grounds, 
lisli  and  game  pieserves  5*  It  mas  acquire  ot  pro- 
vide for  the  building  and  construction  ol  reservoirs, 
lakes,  and  dams  or  embankments  for  impounding 
water  on  such  land.5’8  I or  these  various  purposes, 
and  for  the  purposes  contemplated  by  \ rt tele  .Vi 
ot  Chapter  '4  of  the  Kansas  Statutes,  the  C omtilis 
siott  may.  on  behalf  of  the  people  of  the  Stale, 
accept  gifts  and  grants  ol  land  and  other  property 
(including  water  and  water  rights),  and  is  empower- 
ed to  buy  . sell,  exchange. or  condemn  land  or  other 
property  '*'*  It  tx  authorized,  of  com  sc.  to  pro- 

K.in  1 .iv.  I *>67.  I ‘li . 42*4.  § I (S ).  .inK'Mitinr  Is  X.  V.  74  4x10 
(SI  ( IK>5  Supp  I 

V 74  .1  U>8  ( l‘».4) 

Sil’K  s \ 74  .t  uns  ( l'>(,4) 

^-7k.S  \ U 214  (l‘tl.41. 

5-sk  S.  V 12  214  (l‘l(.4l 

S2‘*k  S V 12  214  (I'»i4)  Ms, I Kail  laws  1407.  Ill  44.1, 
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mitigate  rules  and  regulations  lot  the  protect  ion  , - t 
the  land  and  other  properly  iindet  Hscontrol 

Lhe  Forestry.  Fish  and  Game  Commission  , 
also  empowered  to  extend  or  consolidate  lands  or 
waters,  or  both,  suitable  lot  any  ot  the  purposes 
enunciated  in  \rticle  2 of  Chapter  V'  , ,t  tin  Kansu- 
Statutes,  and  to  exchange  lands  ot  waters  ot  both 
for  other  lands  or  waters,  ot  both,  which  the  < oin- 
misston  may  destie.'  ' 1 

3 Nuclear  Energy  Development  and  Radiation 
Control  Act 

I Stat  I 1 Fish  and  Game  ( 

is  also  one  ol  a nnnibei  ot  State  agencies  directed 
to  undertake  studies  and  to  make  recommendations 
concerning  the  need  loi  changes  in  laws  and  regula- 
tions relating  to  nucleai  development.  ' " In  paiti- 
cttlai  it  is  ditected  to  do  so  with  respect  to  hazauls 
i"  the  natural  resources  ot  the  Slate,  including 
wildlife  >’J 

Joint  Council  on  Recreation 

1.  Organization 

The  llh>4  K.ms.is  legislature  created  t lie  hunt 
Council  on  Rt 

qualify  ing  Kansas  ioi  financial  asstst.iiivc  iiudct  the 
federal  1 and  and  W.itei  ( onservaiion  I mid  \ci  ot 
l%5.  5 In  accordance  with  its  organic  law.  the 
Council  consists  o l'  15  members ' 11  flic  Gov  cmoi 
appoints  one  member,  to  serve  at  Ins  pleastne. 
from  eaelt  of  font  State  agencies  l I I the  Stale 
Forestry,  l isli  and  Game  Commission,  id)  tin 
State  I’.nk  and  Resources  Vuthi uity  ( ■ ) Si 
Highway  Commission,  and  (41  the  Stale  \\  ate a K. 
soil  tees  Board  lie  also  apprunts  three  ntembeis  t" 
terms  ol  two  years  each  to  lepresont  lo.al  public 
interests  of  the  Stale''  In  addition.  ( "iincil 
membership  includes  the  administtaine  beads,  ot 
their  designees,  ol  I I ) the  I oiestry . Ft'li  and  Game 
Commission.  Id)  the  State  I’.uk  and  Resources 
Yuthority.  (3)  the  State  Watci  IV 
1 4 > the  State  Highway  Commissi, in.  I'l  lhe  St.iu 
I listoi ical  Society  ((»)  the  Stott  I >ep 

*-wKaii.  laws  1467.  Ill  443.  § 1 3.  amen, Imp  k x \ 74  Ito: 
( I '((.4  I 

* ■"  lx  .S  V 12  21  S nil  (l»(,4| 

^*-lln  k.uis.ts  N,u  loai  I iiiii-v  I V,  , I,, pin,,, l .nut  I : .wtl.i  1 1<  ",  * n 
n,,l  \,  I ,4  1963  is  found  ,i  Is  S V 48  1601  to  48  161 
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s Uk.S.  V 48  11,04  <p)  ( l‘>64) 
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Economic  Development.  I")  the  State  Department 
of  Health,  and  (M  the  State  Department  of 
Administration.'3* 

Annually  the  Council  elects  a chairman  and  a 
vice-chairman  from  us  membership.'  w Providing 
stall  and  services  for  the  Council,  the  State  Park 
and  Resources  Authority  serves  as  secretariat.  '40 
Its  meetings  are  quarterly  and  when  oftcnei.  upon 
the  call  of  the  chairman.  541 

2.  Responsibilities  and  Functions 

Hie  Joint  Council  on  Recreation,  which  is  au- 
thoii/ed  to  make  recommendations  and  suggestions 
to  eliminate  needless  duplication  of  efforts. !,4:  is 
basically  a planning  entity  The  purpose  of  the  act 
under  which  it  was  created  was  "to  provide  coordi 
nation  for  planning,  acquisition,  and  development 
ot  needed  land  and  water  areas  and  recreational 
facilities  in  the  state  and  to  develop  an  outdoor 
recreational  development  policy  to  guide  the  state 
in  planning  for  development  of  the  outdoor  recrea- 
tion resources  of  the  state."543 

File  Council  has  the  duty  ol  developing  an  out- 
door recreation  policy  for  the  State  and  a com- 
prehensive long-range  outdooi  recreational  devel- 


opment plan  tor  the  State  11 14  I lie  plan  n i - ...  v ei 
developments  by  Slate  and  local  government'  and 
private  groups,  I ndci  its  duty  to  toimulate  ueh  a 
plan,  the  Council  is  to  assisi  and  encourage  local 
governmental  agencies  in  developing  long-range 
plans  lor  local  recreational  development.'45  I hat 
part  ol  such  an  outdoor  recreation  plan  dealine 
with  Slate  programs,  however  is  to  he  piepaied 
bv  the  State  agency  that  will  administer  the  pm- 
grant.  Hie  plan  ol  any  such  agency  is  to  be  sub- 
mitted to  the  Council  foi  review  When  app;  ■ .1 
by  the  Council,  the  plan  ol  any  such  agenev  is  i,. 
be  incorporated  into  the  Slate  'recreation  plan  '4 
Nevertheless,  the  Joint  ( oiincil  on  Re. ; eat  a o i i - 
the  official  Slate  agency  "to  prepare  a comp 
sive  outdoor  recreation  plan  by  which  activities  ot 
all  agencies  of  the  state,  county,  city,  and  othei 
governmental  units  having  an  interest  in  outdooi 
recreation  may  be  coordinated  "'  h \nd  the  offi- 
cial Stale  agency  to  accept  and  disburse  fund'  made 
available  littdei  the  l edeial  I and  and  Walei  < on 
servation  Fund  \ct  ol  1R65.549  which  is  the  State 
I’aik  and  Resources  Authority,  is  to  deal  with  the 
funds  derived  trout  the  Federal  (iovermiient  in  ac 
cordance  with  the  policies  established  bv  the  ,h  int 
( otincil.''" 
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INTRODUCTION 

Water,  water,  everywhere,  nor  any  drop  to  drink  1 Al- 
though these  words  from  Coleridge's  poem  refer  to  the 
vast  expanses  of  a saline  body  of  water,  their  message 
nuts  well  apply  to  one  of  Minnesota's  most  important 
natural  resources  water.  Minnesota's  lakes,  streams 
and  natural  marshes,  noted  for  their  beauty  and  purity, 
offer  unending  recreational  opportunities  on  a year- 
round  basis.  Simultaneously,  the  abundance  of  water  in 
Minnesota  has  supplied  the  present  needs  ol  munici- 
palities. industry  and  agriculture  without  too  many  con- 
flicts with  recreational  users. 

The  maintenance  ol  an  adequate  water  supply  to 
satisfy  all  the  needs  of  competing  uses  and  users  becomes 
more  difficult  as  our  society  expands  in  sheer  nutnbei  as 
well  as  in  complexity.  A need,  therefore,  exists  to  study 
and  analy  ze  the  principles,  laws  and  regulations  affecting 
water  so  that  modification  and  changes,  if  necessary,  may 
be  realized  before  this  natural  resource  is  permanently 
affected.2 

This  study  brings  together  existing  legal  doctrines, 
policies  and  programs  dealing  with  water  and  related  land 
resources  in  Minnesota.  It  will  not  suggest  what  should 
or  could  be  done,  nor  will  it  explore  in  depth  the  many 
facets  of  water  regulation.  Instead,  it  is  hoped  that  this 


study  will  provide  the  background  necessary  lot  under- 
standing and  using  our  water  supply  most  beneficially 

STATE  LAW 

Various  sources  enunciate  the  legal  doctrines  and 
principles  which  govern  and  legulate  watet  and  its  uses 
Those  of  primary  important e are  the  state  constitution, 
common  law.  and  statutory  enactments  None  ol  these 
sources  alone  is  determinative  of  a legal  right  pertaining 
to  water  law.  rather,  each  supplements  the  other.  Lot 
clarification,  each  source  contributing  to  the  entire  body 
of  water  law  w ill  he  discussed  separately  and  only  where 
there  exists  a need  to  explain  the  correlation  of  two  or 
more  sources  of  law  pertaining  to  watei  w ill  such  be 
done. 

Minnesota  Constitution 

Article  II.  Section  ’ of  the  Minnesota  Constitution 
provides  that  the  state  ol  Minnesota  shall  have  concutrenl 
jurisdiction  in  all  waters  which  form  a common  boundary 
with  olhet  stales.  This  section  fmlhet  provides  that  navi 
gable  waters  leading  into  the  stale  shall  be  common  high- 
wavs  and  forever  free  to  all  citizens  ol  the  l tilled  Slates 
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from  any  tax,  duty,  import  or  toll  therefore.  Such  tan 
euace  ot  the  Mate  constitution  is  taken  from  the  tedoral 
| nablmg  \.  t ot  lcbtu.it>  -tv  Ins',  under  which 
Minnesota  was  admitted  to  the  binotic*  the  slate  juris- 
dictional powers  over  boundary  waters  is  a regulatory 
right  and  is  presently'  not  impaired  In  a congressional 
preemption4 

Kesulatoiy  mattcis  which  are  propet  subjects  ot  state 
supervision  t ange  from  criminal  sanctions  to  public  health 
contiols  to  recreational  projects.5  I he  ellect.  then,  ot 
\rticle  II.  Section  2 of  the  state's  constitution,  gives 
Minnesota  the  power  to  adopt  and  apply  substantive 
legal  principles  to  all  waters  within  or  touching  the 
boundaries  ot  the  state 

Common  Law 

1 Introduction 

knottier  source  ot  legal  tights  aftccling  water 
and  related  land  resources  arises  trout  a body  ot 
law  generally  referred  to  as  the  "common  law." 

I he  common  law  has  been  debited  as 

, the  body  of  those  principles  and  titles  ol 
action,  relating  to  the  government  and  security 
ol  persons  and  property,  which  derive  their 
authority  solely  from  usages  and  customs  ol  im- 
memorial antiquity,  or  from  the  judgments  and 
decrees  ol  the  courts  recognizing,  affirming  and 
enforcing  such  usages  and  customs;  and.  in  this 
sense,  particularly  the  ancient  unwritten  law  of 
h nglattd." 

\ Washington  federal  district  court  has  delmed 
common  law  finish 

The  common  law  consists  ol  those  principles, 
maxims,  usages,  and  rules  tounded  on  reason, 
natural  justice,  and  an  enlightened  public  policy . 
deduced  from  universal  and  immemorial  usage, 
and  receiving  progressively  the  sanctions  ol  the 
courts.  Common  law  is  generally  used  m contra- 
distinction to  statute  law.7 
In  short,  the  common  law  emanates  Iron!  the 
judiciary  when  it  is  asked  to  resolve  an  actual  dis- 
pute between  two  ot  more  litigants. 

Common  law  is  important  in  Minnesota,  lot 
many  rights  and  obligations  pertaining  to  water 
and  it'  uses  have  then  origin  in  a substantial  body 
ot  court  decisions  l-roni  early  in  its  existence,  the 
Minnesota  Supreme  Court  has  firmly  held  that 
common  lass  constitutes  a pait  ot  our  legal 
heritage. 

2.  Classification 

|o  discuss  the  various  common  law  principles 
and  doctrines  relating  to  water,  certain  legal  classi- 


fications ol  the  phy  sical  settings  ol  watei  adopted 
by  the  court  should  be  noted  basically . yy atet  h.o 
been  legally  ilalogucd  to  include  tits  lolloyymg 
main  classifications:  natural  and  arlibctal  smtace 
Watercourses.  Jilt  used  surlace  waters,  ground 
waleis.  and  atmospheric  wateis.  Scientists  arid  engi- 
neers are  not  always  in  agreement  yvitli  these  legjl 
distinctions  of  water 11  Since  the  common  lays, 
however,  adheres  to  these  distinctions,  a meaning- 
ful discussion  ot  water  law  can  only  he  achieved 
through  the  utilization  of  these  common  law 
class!  ficat  tons. 

a.  Surface  Watercourses-  I lie  dobmtioii  ot  suii.kc 
watercourses  distinguishes  between  natnr.ii 
watercourses,  natural  bodies  ol  waiei.  and  arti- 
ficial waterways  or  accumulations  ot  water  Not- 
withstanding. the  common  law  substantive 
principles  applicable  lo  surlace  watercourses  in 
Minnesota  generally  are  no  t altered  or  a 1 1 ec  led 
by  these  distinctions. 

Sutural  watercourses - \ naiural  yy  a ter  .onrse  is 
defined  as  "a  stream  ol  water  flowing  in  a del 
mile  direction  or  course  in  a bed  yy  Hit  banks.  1 1 
or  as  "a  stream  ol  water  and  Us  channel,  both 
of  natural  origin,  where  lire  stream  Hows  con- 
stantly or  recurrently  on  the  surlace  ot  the 
earth  lira  reasonably  del  inite  channel 

I he  Minnesota  Court  defined  a natural  water- 
course In  Collins  y.  Wickland1 1 as  follows 

In  order  to  constitute  a ‘natural  water- 
course’ lire  llovv  ordinarily  must  have  some 
substantial  permanency  arid  continuity  and 
must  he  a part  ol  a well-debned  stream  or 
body  of  water.1 

Ihe  court  here  stresses  that  physical  character  ts- 
ties  such  as  topography.  volume,  and  conlmuity 
of  flow  will  he  determinative  of  what  constitutes 
a natural  w atereourse. 1 5 

Sataral  Itotlies  of  water-  Natural  bodies  ot 
water  normally  bring  to  mind  lakes  or  ponds 
This  classification  ol  water  is  robe  distinguished 
front  a stream  or  natural  watercourse  in  that  a 
lake  or  pond  is  water  in  a natural  state  ot  rest, 
while  water  in  a stream  has  a natural  motion  ot 
current.1*’  The  Restatement  of  Toils  defines  a 
lake  as  "a  reasonably  permanent  body  of  watei 
substantially  at  rest  in  a depression  in  the  sin- 
face  of  the  earth  "*7 

While  the  Minnesota  court  has  not  speeiti 
calls  defined  a n.ilui.il  body  ol  yy.uet.  the  eoitit. 
In  discussing  when  casual  surface  waters  lose 
then  chatactcristics  as  such,  has ilesciibeil  what 
appears  to  tie  a lake  ot  point 
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And  such  waters  (surface  waters).  » lien 
thc\  have  ceased  to  spread  and  diffuse  over 
the  surlace  01  percolate  through  the  soil: 
when  thev  have  lost  their  casual  and  vagrant 
character,  and  have  reached  and  come  to  rest 
in  a permanent  mass  or  hods . in  a natural 
receptacle  or  reservoir,  not  spreading  ovet  or 
soaking  into  the  soil,  forming  mere  bog  or 
marsh,  cannot  be  regarded  as  surface  waters 
ans  more  than  dies  can  he  aftei  they  have 
entered  into  a stream. Ih 
Although  thi'  apparent  definition  ol  a lake  or 
pond  appears  in  an  early  case,  no  revision  or 
addition  to  that  language  can  he  found  m any 
suhseipientls  lepoited  decision  I here  appears 
to  he  no  reasi"  ssi.  this  definition  would  not 
he  reiterated  by  the  .•ml  today  it  called  upon 
to  define  a naiutal  body  ot  water 

In  adsliti"’  tlu  Schaefer  case  is  the  only 
Mmtie  ota  ease  niakme  a dislmelion  between 
natmal  'tie. mo  and  lakes  ot  ponds.  Subsequent 
decisions  generally  treat  the  two  classifications 
the  same  In  the  case  of  In  re  Judicial  Ditch 
No.  O.1"  the  coin!  m iclcience  to  the  Schaefer 
case  stated  that  "when  surface  waters  reach  and 
become  a part  of  a natural  stream  or  permanent 
hods  like  a lake,  they  lost  their  character  as  sur- 
face waters  and  are  governed  by  a different 
rule  And  in  the  Collins  case,  the  court  in 
defining  a natural  watercourse  referred  to  "a 
well-defined  stream  or  body  of  water.""’  Con- 
sequently. in  applying  the  common  law  prin- 
ciples to  Minnesota's  streams,  lakes  and  ponds, 
these  classifications  are  treated  the  same,  and  all 
ate  referred  to  as  natural  surface  watercourses 

I riificial  surface  watercourses-  In  classifying 
artificial  surface  watercourses,  the  Minnesota 
court  applied  it  definition  ol  "watercourse" 
and  then  distinguished  the  words  "natural"  and 
"artificial."22  Generally,  the  term  "artificial 
surface  watercourse"  has  been  used  to  describe 
a ditch  or  culvert  constructed  to  carry  flowing 
waters."’  Another  definition  of  an  artificial 
watercourse  is  "raceway  ."  which  has  been  judi- 
cially described  as  "an  artificial  canal  dug  in  the 
earth,  or.  as  it  is  expressed  in  the  conclusions  ot 
law.  a channel  cut  in  the  ground.'"24 

An  artificial  surface  watercourse  may  origi- 
nate from  a natural  watercourse.  Such  would 
occur  when  "the  (low  ot  a stream  ot  water  has 
been  diverted  from  its  natural  channel,  or  ob- 
structed bv  a permanent  dam."2'  Or  an  artifi- 
cial watercourse  may  be  created  by  a conduit  or 
, h.mnel  to  carry  waters  around  the  original  bed 
ot  a natural  watercourse  2" 


f inally . an  artificial  watercourse  may  in  el- 
feet  be  part  of.  or  an  extension  ot.  a natural 
watercourse.  This  situation  develops  where  a 
person  has  deepened,  widened  01  otherwise 
altered  a natural  channel  or  watercourse." 

h.  Diffused  Surface  Waters-  In  Minnesota,  the  de- 
finition ol  ditlused  surface  waters  is  well  settled 
The  supreme  court  has  stated  that: 

’Surface  waters’  consist  ot  waters  from 
ram.  springs,  or  melting  snow  which  he  or 
flow  on  the  surface  of  the  earth,  but  which 
do  not  form  part  of  a well-defined  body  ol 
water  or  natural  watercourse." 

These  waters  do  not  lose  their  character  ol  dif- 
fused surface  waters  by  merely  lying  stagnant  or 
inactive  in  swamps  or  sloughs,  nor  because  they 
max  be  absorbed  In  soaking  into  marshy  or 
boggy  land  where  they  collect.2"  I urtliei.  flow 
of  surface  waters  over  the  years  which  results  in 
a visibly  worn  channel  does  not  produce  a nat- 
ural watercourse.  Rather,  such  courses  are  ictci- 
red  to  b\  the  courts  as  minor  natural  ai  d 
artificial  drainways  or  channels  for  the  drainage 
ot  diffused  surlace  waters. ,0 

In  legally  classifying  various  types  ot  waters, 
confusion  has  existed  between  artificial  surface 
watercourses  and  minor  channels  which  carry 
off  diffused  surface  waters.  .As  discussed  earliei. 
artificial  surface  watercourses  generally  refer  to 
ditches,  channels,  or  raceways  where  waters 
other  than  ditlused  surface  water  run.  Distin- 
guished from  that  classification  are  the  various 
terms  reiterated  by  the  court  in  the  Collins  case 
to  describe  the  flow  of  surface  waters  in  minor, 
well-defined  channels.  Terms  used  by  the  court 
applicable  to  diffused  surface  waters  are  "dc 
pression.  swale,  draw,  drainwav.  ravine,  ditch. 
,,  . **3l 

etc.  . . 

e.  Ground  Waters  Generally  , the  term  "ground 
water"  is  used  interchangeably  with  "sublet 
rattean  water"  or  "underground  watei  " Ground 
waters  are  normally  divided  into  two  classes. 

( I I definite  streams:  and  (21  percolating  w ate  is 
No  reported  Minnesota  ease  has  defined  a gtound 
water  stream,  but  resort  to  legal  treatises  reveals 
the  following  general  definition:  "l  ndcrgroimd 
bodies  or  streams  of  watei  flowing  in  known  and 
defined  or  ascertainable  channels  or  couisc'  '* 
Although  the  Minnesota  court  has  not  actually 
defined  an  undergtound  stream,  it  has  men- 
tioned and  recognized  the  existence  ol  a "sub 
lerranean  stream  oi  natural  flow  ot  watei 
In  hell  I of  the  language  of  this  case,  it  appears 
reasonable  to  assume  that  the  court  would  not 
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dev uilo  greatly  hum  die  general  detinilion 
L|iiotcd  above. 

lYrcolaling  walers  have  been  described  as 
waters  which  ’'tiller  through  the  ground  and 
eolleet  in  undeiground  eavrties.  lorming  springs 
01  what  are  eonrmonly  known  as  wells  14  I’ei 
eolating  waters  may  also  be  found  in  a stratum 
ol  earth  wliieh  is  continuously  being  inundated 
In  the  seepage  ol  Waters.'5 

Ihe  common  law  designation  ol  ground 
water  and  its  sub-classifications  is  ol  ten  disre- 
garded or  rejected  In  geologists  and  engineers"’ 
Vs  previously  noted,  engineers  also  are  critical 
of  the  common  law  distinction  between  ground 
watei  and  surface  water.  Such  distinctions  do 
exist,  however,  in  the  application  of  common 
law  uiles  to  these  various  legal  classifications  ol 
watei  1 \n  objective  foi  lurlhei  studs  is  the 
reconciliation  of  existing  legal  concepts  ol  watei 
with  the  engineers  physical  classification  ol 
watei  and  its  occurrence. 


Rights  in  Natural  Surface  Watercourses 

a Riparian  Doctrine - Cicnerally.  two  legal  doc 
trines  are  recogni/ed  in  governing  a person's 
right  to  use  waters  in  natural  surface  water- 
courses (hereinafter  called  watercourses).  One 
doctrine,  which  is  most  commonly  applied  in 
the  western  United  Slates,  is  that  of  appropria- 
tion. litis  docliine  is  based  on  the  proposition 
that  "first  in  time  is  first  in  light.  "'''  Priority  ol 
use  is  the  one  important  element  ol  this  doc- 
trine and  a later  user  of  water  can  only  concern 
himself  with  the  unappropriated  waters  in  the 
watercourse.  In  short,  he  has  no  standing  to 
object  if  a prior  user  consumes  all  the  water. 
Cienerallv.  the  use  of  waters  under  the  appro- 
priation doc  I line  is  governed  by  a type  ol  permit 
system.  I ach  parly  contemplating  Ihe  use  ol 
waters  in  a watercourse  makes  application  loi 
the  use  of  so  much  water  and  he  must  tliere- 
aftei  diligently  use  the  water  for  the  contem- 
plated purpose.''1 

Ihe  Minnesota  Supreme  Court  has  lejected 
this  fundamental  element  of  the  appropriation 
doctrine.  Ihe  court  was  not  persuaded  by  the 
argument  that  a piiot  user  of  waters  in  a watei- 
cotuse  may  continue  to  use  the  waters  to  the 
exclusion  of  a later  uset  I he  court  in  Reeves  \. 
Backus-brooks  Co.4"  staled 

It  mat  lets  not  how  much  the  ownei  ol 
land  upon  a stream  has  actually  used  the 
water.  01  whether  he  has  used  it  at  all.  his 
right  to  the  use  of  it  as  a npaiian  ownei 


remains  unaffected  dutine  anv  pem.l  ’ 

time4"' 

\lthough  the  Minnesota  court  has  thus  i 
jected  a bask  element  ol  the  doctime  the 
permit  system  adopted  by  the  Minnesota  I eeis- 
lattire  embodies  certain  I eal  ures  ol  dial  ihk  ti  me 
However,  no  express  advantage  is  eo.  r 
a pilot  appiopuatoi  undei  the  Minnesota  pc 
nut  system.41  I uithermoie.  ceilaru  addition. >, 
statutoiy  rights  to  use  watei  have  been  at- 
forded  Minnesota's  mining  mdusliy  In  th 
legislature.4 1 ' 

The  second  major  doctrine  regulating  watei 
lights  m wateicourses  is  the  riparian  docrniu 
111 i s doctrine  is  primanly  in  effect  m the  nioic 
humid  eastern  states,  including  Minnesota  I he 
underlying  basis  lot  this  doctrine  is  piedicaled 
on  ownership  of  lands  abutting  on  a watet- 
course  I lie  riparian  doctrine  isexpiessed  m two 
separate  theories  the  natural  flow  ilicon  and 
the  reasonable  use  theory . 

I oi  the  purposes  ot  discussion  ol  these  tw 
theories,  various  terms  should  be  defined  I list. 
iipaii.nl  lands  are  those  which  abut  on  a ilatm 
vvatercouise.  Secondly,  the  ownei  ot  abuttlne 
lands  is  normally  referred  to  as  a riparian  ow  net 

Apply  ing  these  terms  ol  the  "nalmal  Mow” 
theory,  a riparian  ownei  would  have  the  abs. - 
Idle  right  to  the  Mow  ol  a watercourse  past  hi' 
riparian  lands  in  its  natural  state,  neithei  diiilin 
ished  in  quality  or  quantity  , file  natural  Mow 
doctrine  does  not  correspond  to  reality  in  that 
it  would  result  in  almost  a total  non-use  ot  a 
watercourse  except  by  the  lowest  01  Iasi  down 
stream  user.  No  consumptive  use  by  an  upstk  .in 
riparian  owner  could  be  undertaken  because  the 
resultant  impairment  in  the  quantity  and  quality 
of  a watercourse  would  give  rise  to  endless  lili 
gallon  undei  the  natural  flow  tlieoiy  The  uat 
ural  Mow  doctrine  appears  to  have  no  vitality  in 
the  common  law  of  Minnesota  "The  light  ot  a 
party  to  the  uninterrupted  and  lull  use  ot  the 
watei  as  it  Mows  naturally  past  Ins  land  is  not 
an  absolute  right  ."4‘ 


h.  Minnesota  Riparian  Doctrine  Reasonable  I se 
theory  Ihe  Minnesota  Supieme  < ouit  follows 
the  riparian  doctrine  embodying  the  icusonabl. 
use  theory  in  deciding  relative  lights  m nalui.il 
wateicomses  Ihe  leading  case  is  Red  River 
Roller  Mills  v Wright,4  ' wlieie  the  com  l held 

1 1 is  1 1 a pa  i urn  owner ) cii|ov  men  t must  ne, 
essanlv  be  according  to  his  opportunities 
prioi  to  those  below  him.  and  subsequent  t 
those  above  him.  and  liable  to  be  moditud 


of  abrogated  In  the  reasonable  use  o!  the 
stieam  by  others.4 

\pphcation  of  the  reasonable  use  llteoty  to 
determine  a tipaiian  owner's  right  Involves  a 
difficult  question  as  to  what  use  is  ot  is  not 
reasonable  I he  Minnesota  court  has  expressed 
no  explicit  guidelines  to  define  the  term 
"teasonable.''  1 lie  conn  in  the  Red  River  Roller 
Mills  case  indicated  that 

What  constitutes  a reasonable  use  is  not  a 
question  of  law  . but  of  fact,  to  be  determined 
In  the  |tit\  or  the  court  from  all  the  ciicum- 
stances  ol  the  case  , . .4' 

Hie  ('out  l then  went  on  to  say 

Whenevet  it  appears  that  any  use  ol  a 
stream  bv  one  riparian  owner  interferes  w ith 
the  teasonable  use  of  the  stream  In  a lower 
riparian  owner,  to  Ills  injury,  either  In  the 
mtcri upturn,  diversion,  abstraction,  or  pollu- 
tion of  the  water,  the  burden  of  proof  is 
upon  the  former  to  show  that  his  use  is 
reasonable,  and  the  greater  the  injury  is  to 
the  lower  owner  the  greater  necessity  tor 
such  use  must  the  upper  owner  show  in  ordet 
to  establish  its  reasonableness.4’’ 


I mts  ol  Waters  Generally,  riparian  owners  aie 
the  only  ones  who  have  the  light  to  use  waters 
in  a watercourse  abutting  llteir  lands.  Ilowevei. 
the  Minnesota  court  has  upheld  a riparian 
owner's  grant  to  allow  a 11011-riparian  landownet 
to  draw  water  from  a stream  across  the  riparian 
owner's  estate.4  litis  decision  appears  to  be  an 
exception  to  the  general  rule  and  is  contraiy  lo 
the  Minnesota  permit  system  which  prohibits 
water  use  b\  non-i iparian  landowners.4* 

\ rip. in. in  owner  does  not  lose  Ins  rights  to 
iiscwuici  tin ough  non-use  In  Reeves  v Backus- 
Brooks  Co.,  the  court  dismissed  any  suggestion 
that  a liparian  owner  loses  Ins  lights  to  use 
water 

Ml  persons  having  lands  on  the  margin  ol 
a flowing  stream  have,  bv  naluie.  certain 
rights  to  use  the  walei  of  that  stream,  wheth- 
er thev  exercise  those  rights  ot  not.  and  they 
max  begin  to  use  them  whenever  they  will 
\ mere  non-user  ol  Ins  right  raises  no  pie- 
sumption  against  hint.4'1 
I Ins  protection  ot  the  right  to  future  use 
w 1 1 1 so  stressed  ill  the  Red  River  Roller  Mill' 

case  where  the  court  tejected  the  pilot  useis 
argument  that  they  had  acquired  a special  utter 
ext  bv  reason  ot  the  fact  that  their  use  id  the 
water  commenced  some  two  veats  prior  to  the 
subsequent  uset 


However,  the  use  and  11011-use  "t  walei'  In 
a riparian  owuei  is  relevant  in  the  court  . 
determination  ol  leasonableness.  In  1‘inuev  v 
Lucey.50  the  couit  held  that  an  individual's 
construction  ol  a dam  m a stream  was  .1  ic.ison- 
able  use  ol  the  waleis  and  did  not  attest  an 
opposite  riparian  ownei  s rights  I mpha'i/uig 
the  court's  decision  was  the  tael  ih.it  the  latter 
had  never  made  any  use  ot  the  waters  in  the 
stream. 

binallv . in  apply  mg  the  reasonable  use  tin  ■ 1 v 
pertaining  to  the  ripai  tan  doett  tile.  1 lie  com  1 has 
treated  as  equals  an  upper,  lowei.  and  opposit 
riparian  owner.  No  dllterenl  rights  exist  In 
reason  of  the  physical  setting  ot  .1  ripuiien 
owner's  lands  Hie  important  ciilcnon  is  that 
one's  lands  actuallv  ahui  the  w atercourse  4 1 


si.  Priorities  as  to  Coni/tcliil)’  I ses  Peillaps  be 
cause  Minnesota  has  a relative  abundance  -1 
walei.  few  cases  involving  a dispute  between 
competing  useis  ol  watei  have  arisen  Ilowevei 
from  those  tew  cases  considered  bv  the  siipienit 
court,  an  indication  of  the  priorities  to  be  af- 
forded to  conflicting  uses  may  be  surmised  In 
a case  involving  a mining  company  and  a tesoil 
owner,  the  court  found  st tong  and  compelling 
reasons  to  prevent  any  diminution  in  the  tec 
reation.il  values  of  the  waters  in  question  * 
The  court  stressed  that  ownership  of  ripai  tan 
lands  resulted  in  certain  proprielaiy  lights  to 
enjoy  the  sandy  beaches  I01  swimming,  the 
hunting  and  fishing  opportunities,  and  the  nat- 
ural beauty  ot  scenery  of  the  lake  itself  lor 
those  who  view  11.  W hen  these  rights  were  con 
(lasted  with  the  mining  company's  intention  to 
dram  partially  the  lake  bed  in  order  to  extract 
iron  ore.  the  court  affirmed  the  issuance  of  an 
injunction  against  the  mining  company  based 
on  the  following  reason 

ll  is  fundamental  that  a liparian  owner's 
lights  are  measured  by  the  necessities  and 
character  of  his  use.  Paramount  among  such 
uses  is  the  tight  to  the  water  lot  ordinary 
domestic  and  manufacturing  purposes. 
Here  Youngstown  intends,  for  private  gain 
and  on  a purely  commercial  basis,  not  only 
temporal tlv  to  divert  but  ompletely  lodiam 
the  waters  from  the  -'em  section  of  the 
lake  lot  mining  opeialtons  that  will  extend 
over  a period  ol  20 years,  fheeastein  section, 
once  the  source  ol  excellent  bass  fishing,  w ill 
be  converted  into  an  industrial  entemiise  m 
which  plant  I it  t s have  no  mtvivst  In  fact, 
'l  oungslown  s contemplated  operations  tai 


— 


exceed  a reasonable  use  within  the  meaning 
of  our  decisions.5-' 

Although  the  court  stated  that  ordinary  domes- 
tic and  manufacturing  uses  of  water  were  of 
equal  importance,  the  recreational  and  aesthetic- 
uses  of  one  of  Minnesota's  numerous  water- 
courses here  took  priority  over  the  contem- 
plated commercial  use. 

The  most  clear  expression  of  a common  law 
priority  ot  use  is  contained  m St.  Anthony  Falls 
Water  Power  Co.  St.  Paul  Water  Commis- 
sioners.5’ v Here,  the  court  held  that  the  public 
use  of  water  is  paramount  and  takes  priority 
over  other  riparian  uses.  In  affirming  the  Min- 
nesota court's  decision,  the  United  States  Su- 
preme Court  stated: 

Whatever  may  be  the  rights  of  the  plain- 
tiffs in  error  (riparian  owners)  under  their 
charters  or  as  the  riparian  owners  of  land  to 
build  and  maintain  their  dams  to  the  center 
of  the  stream,  there  is  no  (Minnesota)  deci- 
sion cited  which  holds  that  they  are  entitled 
to  the  use  of  all  the  water  which  would 
naturally  How  past  their  lands  and  over  their 
dams  so  constructed,  nor  has  the  state  court 
decided  that  the  only  right  of  the  state,  to 
which  the  alleged  right  of  the  plaintiffs  in 
error  is  subject  or  subordinate  in  any  way.  is 
limited  to  the  right  of  the  state  to  control  or 
use  the  bed  of  the  stream  and  the  waters 
therein  for  purposes  of  navigation  only.5311 
Supporting  this  common  law  principle  of  a mu- 
nicipality's paramount  priority  to  the  use  of 
waters  for  a public  purpose  is  the  case  ot 
Mitchell  v.  City  of  St.  Paul,53*-  where  the  Min- 
nesota Supreme  Court  held  that  the  public  right 
to  the  use  of  waters  for  a water  supply  of 
inhabitants  of  a city  is  supreme  to  all  other 
rights,  including  those  of  riparian  owners. 

Another  case  dealing  with  the  rights  of  com- 
peting users.  Sanborn  v.  People's  Ice  Co.,54 
involves  the  removal  of  ice  from  a lake  (or 
commercial  purposes.  A summer  resident  own- 
ing property  on  the  lake  brought  an  action  to 
prevent  an  ice  company  from  cutting  and  re- 
moving large  blocks  of  ice  because  such  conduct 
lowered  the  water  level  the  following  summer. 
Again,  the  court  ruled  in  favor  of  the  domestic 
user  by  holding  the  commercial  activity  unrea- 
sonable. In  short,  emphasis  was  placed  on  com- 
mon users'  rights  in  domestic  uses  of  waters.55 

The  case  of  Meyers  v.  Lafayette  Club56  in- 
volved an  action  to  enjoin  the  Lafayette  Club 
from  using  the  waters  of  Lake  Minnetonka  to 
sprinkle  its  golf  course.  The  club's  use  of  the 
waters  allegedly  impaired  other  riparian  owners' 


swimming  and  boating  activities.  In  the  course 
of  its  opinion,  the  court  asserted  that  the  club  s 
"sprinkling  of  its  ground  bordering  on  the  lake 
was  not  a commercial  or  artificial  use.  57  fur- 
ther. the  court  held  that  the  sprinkling  was  not 
unreasonable  and  did  not  prevent  the  othei 
riparian  owners  from  enjoying  then  respective 
rights. 

Consequently,  the  Court  did  not  enjoin  the 
Lafayette  Club  from  using  the  waters  tor  sprin- 
kling because  a “riparian  owner  has  the  right  to 
make  reasonable  use  of  the  water  for  domestic, 
agricultural,  and  mechanical  purposes."58  Sim- 
ilar competing  users,  therefore,  who  are  in 
dispute  as  to  use  of  the  same  waters,  whether 
for  domestic,  commercial,  agricultural  or  mech- 
anical purposes,  thus  face  the  burden  of  estab- 
lishing the  reasonableness  of  their  conduct  in 
light  of  all  the  circumstances.  And  as  the  Meyers 
case  illustrates,  the  fact  that  one  competitor  is 
using  the  waters  for  consumptive  purposes  is 
not  prima  facie  an  unreasonable  use. 

e.  Legal  Differences  with  Respect  to  Streams, 
Lakes,  Ponds  and  Watercourses-  As  discussed 
earlier,  the  common  law  does  recognize  various 
classification  of  waters.  Just  as  no  distinction 
in  the  application  of  substantive  common  law 
rules  is  made  regarding  natural  and  artificial 
watercourses,  the  Minnesota  Supreme  Court  has 
failed  to  apply  different  principles  to  lakes, 
ponds  or  watercourses:  ".  . . the  common  law  is 
that  the  same  rules  as  to  riparian  rights  which 
apply  to  streams  apply  also  to  lakes,  or  other 
bodies  of  still  water."54  Consequently,  the  rea- 
sonable use  theory  adopted  by  the  court  in 
formulating  tights  under  the  riparian  doctrine 
does  not  vary,  notwithstanding  the  numerous 
legal  classifications. 

f.  Navigable  Waters-  The  doctrine  of  riparian 
rights  in  watercourses  involves  common  law 
principles  of  navigability.  The  determination  ot 
whether  waters  are  navigable  or  not  is  relevant 
in  situations  where  the  state,  public,  and  riparian 
owners  all  assert  rights  in  the  use  of  waters  and 
ownership  of  underlying  beds. 

There  has  been  one  reported  case  in  Minne- 
sota where  a riparian  owner  directly  contended 
that  the  right  of  another  riparian  ownei  to  use 
the  water  in  a navigable  watercourse  is  more 
restricted  than  a right  to  use  wateis  in  a non- 
navigable  watercourse.60  The  court  rejected  the 
argument  of  restricted  rights  in  navigable  waters 
by  saying  that  a riparian  ownei  is  entitled  to  the 


tor. 


use  ol  waters  I'm  any  purpose  as  Ions’  as  lie  sloes 
no!  obstruct  navigation. 

Minnesota  lest  of  navigability-  I he  eaily  ease 
ot  Lamprey  v.  State*’1  espiessed  the  following 
test  in  determining  whether  a watercourse  was 
navigable: 

. under  piesent  conditions  ol  society, 
bodies  ol  water  are  used  lor  public  uses 
other  than  mere  commercial  navigation,  m 
its  ordinary  sense,  we  tail  to  see  why  they 
ought  not  to  be  held  to  be  public  waters,  or 
navigable  waters,  if  the  old  nomenclature  is 
preferred.  Certainly  , weds)  not  see  why  boat- 
ing or  sailing  for  pleasure  should  not  be  con- 
sidered navigation  as  well  as  boating  or  sailing 
for  mere  pecuniary  profit.  Many . if  not  insist, 
of  the  meandered  lakes  of  tins  state,  are  not 
adapted  to.  and  probably  will  never  be  used 
to  any  great  extent  for.  commercial  naviga- 
tion: but  they  are  used-and  as  populations 
increase,  and  towns  and  cilie's  are  built  up  in 
their  vicinity . will  be  still  more  used -by  the 
people  for  sailing,  rowing,  fishing,  fowling, 
bathing,  skating,  taking  water  for  domestic, 
agricultural  and  even  city  purposes,  cutting 
ice.  and  other  public  purposes  which  cannot 
now  be  enumerated  or  even  anticipated  . . 
We  are  satisfied  that,  ss)  long  as  these  lakes 
are  capable  of  use  for  boating,  even  for 
pleasure,  they  are  navigable,  within  the  rea- 
son and  spirit  of  the  common-law  rule/’2 
The  rule  of  navigability  thus  adopted  by  the 
Minnesota  court  incorporates  recreational  uses 
into  the  definition  of  commerce  in  determining 
whether  a body  of  water  is  navigable.  The  sub- 
stance of  this  test  has  been  adopted  by  the 
legislature  in  enacting  Section  105. 58  which 
provides: 

. . . all  waters  in  streams  and  lakes  within 
the  state  which  are  capable  of  substantial 
beneficial  public  use  are  public  waters.  . . 
The  public  character  of  water  shall  not  be 
determined  exclusively  on  whether  it  is  a 
body  or  stream  of  water  which  was  navi- 
gable in  fact  or  susceptible  of  being  used  as 
a highway  for  commerce  . . *’2 ' 

Federal  test  of  navigability-  The  Supreme 
Court  of  the  United  States  in  United  States  v. 
Holt  State  Bank,6"’  in  declaring  the  Minnesota 
noncommercial  navigability  lest  to  be  an  erro- 
neous standard,  held  that  watercourses  are  navi- 
gable "when  they  are  used.  01  are  susceptible  ol 
being  used,  in  their  natural  and  ordinary  condi- 


tion. as  highways  for  commerce,  ovei  which 
trade  and  travel  are  or  may  be  conducted  *"4 
Since  that  Supieme  Conit  decision,  the  Min- 
nesota court  has  generally  adhered  to  the  federal 
standard.*’5  As  a result,  numerous  lakes  and 
streams  in  Minnesota  are  not  navigable  under 
the  federal  lest  I lie  restrictive  nature  ol  the 
federal  test  in  its  application  to  riparian  rights 
in  use  of  waters  has  been  reduced  by  the  deci- 
sion in  Johnson  v.  Seifert*’5'  where  the  court 
stated  that: 

It  is  not  to  be  overlooked  that  the  ledetal 
lest  of  navigability  is  designed  lot  the  narrow 
purpose  ot  determining  the  ownership  ol 
lakebeds.  and  l oi  the  additional  pm  pose  ot 
identifying  waters  over  which  the  federal 
government  is  the  paramount  authority  m 
the  regulation  ol  navigation  Whether  watets 
ate  navigable  has  no  material  bearing  on 
riparian  rights  since  such  l ights  do  not  arise 
from  the  ownership  of  the  lakehed  hut  as  an 
incident  of  the  ownership  ol  the  shore.*’511 

g.  Ownership  of  Watercourses,  beds  and  Overlying 
Waters:  \on-navigable  watercourse-  Since  the 
Johnson  case,  the  ledetal  test  ol  navigability 
probably  is  the  most  important  in  the  area  of 
determining  the  ownership  ol  lands  underly  ing 
watercourses.  Wlien  a body  of  water  is  deter- 
mined to  be  lion-navigable,  the  ow  nets  of  abut- 
ting land  have  an  ownership  interest  in  the  bed 
of  the  lake.*’*’  The  riparian  owner  of  a non- 
navigable  watercourse  therefore  owns  the  fee 
of  the  bed  of  the  body  of  water  subject  to  regula 
tion  by  the  state  of  Minnesota,  and  subject  to 
the  common  rights  of  other  abutting  owners/’*’' 
Not  only  do  tiparian  owners  own  the  bed. 
but  they  enjoy  the  exclusive  right  to  use  the 
waters  overlying  the  bed  of  the  lion-navigable 
watercourse.  This  principle  was  declared  in  the 
early  I ‘MKTs  by  the  Minnesota  com  t 

It  is  elementary  that  eveiy  peison  has  ex- 
clusive dominion  over  the  soil  w hich  he  abso- 
lutely ow  ns:  hence  such  an  ownei  of  land  has 
the  exclusive  light  of  hunting  and  tixlimg  on 
Ins  land,  and  the  waters  coveting  it." 
thus,  the  determination  that  a watercourse  is 
lion-navigable  gives  iise  to  the  common  law 
principle  that  the  bed  of  the  lake  belongs  to 
those  riparian  owners  who  may  use  the  ovet 
lying  walei  for  all  purposes  llowevei.  the  Mm 
nesota  court  has  given  indication  that  the  public 
charadei  and  legulation  ol  watei  may  lextncta 
riparian  ownei  who  owns  the  underlying  lake 
beil  liom  exercising  exclusive  dominion  of  the 
overly  mg  w aters.*’7 ' 
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\uiigabh * watercourses-  li  .1  water  ami  sc  is 
determined  to  he  navigable  under  the  lederal 
commercial  lest,  a lipatian  owners' watet  rights 
still  exist  hut  are  subject  to  certain  interests  ol 
the  slate  and  public.  Besides  the  earliei  discus- 
sion on  Minnesota's  riparian  doctrine,  common 
law  rules  provide  that  nparian  owners'  title  to 
lands  abutting  a navigable  watercourse  extends 
to  the  ordinary  high-water  mark. 11  Ihe  state, 
on  the  other  hand,  owns  absolutely  the  bed  of 
a navigable  watercourse. ^ I urther.  the  slate 
owns  the  wateis  ovei lying  its  beds.7" 

Notwithstanding  the  stale's  paramount  rights 
m the  bed  and  waters  ot  a navigable  watercourse, 
and  the  restrictions  imposed  by  the  reasonable 
use  theory,  nparian  owners  do  enjoy  certain 
rights  in  the  use  ol'  navigable  waters. 

Justice  Mitchell.  111  the  case  ol  I11  re  Union 
Depot  Street  Railway  & Transfer  Co.  .7I  stated 
the  principles  affecting  a riparian  owner’s  use  ol 
navigable  waters  thirsly : 

. . he  has  certain  riparian  rights  incident 
to  the  ownership  of  real  estate  bordering 
upon  a navigable  stream.  Among  these  are 
the  right  to  enjoy  free  communication  be- 
tween his  abutting  premises  and  the  navi- 
gable channel  of  the  river,  to  build  and 
maintain  suitable  landings,  piers,  wharves,  on 
and  in  front  ol  his  land,  and  to  extend  the 
same  therefrom  into  the  river  to  the  point  of 
navigability  even  beyond  low -water  mark, 
and  to  this  extent  exclusively  to  occupy 
such  and  like  purposes  the  bed  ot  the  stream, 
subordinate  only  to  the  paramount  public 
right  of  navigation.***  These  riparian  rights 
are  property  . and  cannot  be  taken  away  with- 
out pay  ing  just  compensation  therefor.7' 

Thus,  a riparian  owner  has  the  right  to  use  the 
waters  of  a navigable  watercourse  and  the  state 
cannot  deny  him  access  to  those  waters,  lie  can 
encroach  on  those  waters  pursuant  to  permit 
up  to  the  point  where  he  does  not  impair  the 
waters'  navigability  or  other  public  purpose.7'' 

An  important  doctrine  in  Minnesota  men- 
tioned earlier  is  the  state's  ownership  ol  naviga- 
ble waters  and  the  underlying  bed.  I Ins  doctrine 
is  commonly  referred  to  as  the  Minnesota  1 rust 
Doctrine.  Hie  fundamental  aspect  of  the  doc- 
trine is  that  the  state,  m its  sovereign  capacity, 
acts  as  trustee  for  the  people  and  holds  the 
navigable  waters  and  the  lands  under  them  for 
public  use  74  The  trust,  lot  the  exclusive  benclit 
of  the  public,  enables  people  to  use  and  enjoy 
the  waters  of  Minnesota  equally  and  m common 
with  riparian  owners  The  court,  in  order  to 


delineate  the  extent  ol  public  use  has  staled 
that : 

Public  use  comprehends  not  only  naviga- 
tion In  watercraft  for  commercial  purposes, 
but  the  use  also  for  ordinary  purposes  ol  hie 
such  as  boating,  fowling,  skating,  bathing, 
taking  water  for  domestic  and  agriculture 
purposes,  and  cutting  ice.75 
As  a result  of  tilts  common  law  rule  enabling 
non-riparian  owners  to  enjoy  the  countless  num- 
ber ol  natural  watercourses  ot  the  state,  the 
particular  significance  ot  the  tedeial  test  ol 
navigability  becomes  apparent.  By  applying  the 
more  restrictive  lederal  navigability  test,  the 
public  would  be  deprived  ot  access  to.  and 
enjovnient  of.  numerous  Minnesota  lakes  and 
streams.  Recogm/ing  this  problem,  the  Minne- 
sota court  responded  in  a series  ot  cases,  com- 
mencing with  State  v Bollenbach.  7,1  by  distin- 
guishing between  the  overlying  waters  and  the 
bed  of  a watercourse.  The  distinction  was  clearly 
articulated  in  1 ‘ > 5 S when  the  couit  said  that 
“the  ownership  ol  beds  ot  streams  and  lakes  is 
quite  a different  matter  from  the  right  to  con- 
trol waters.  "7<’A 

The  effect  of  these  holdings  is  that  the  fed- 
eral test  is  used  to  determine  the  ownership  ot 
an  underlying  bed.  while  the  states  non- 
commercial test  of  substantial  beneficial  fniblie 
use  as  expressed  in  Johnson  \.  Seifert  and  State 
v.  Kuluvar  is  used  to  determine  w hat  waters  are 
included  within  the  Minnesota  Trust  Doctrine 
Bv  applying  this  dual  standard,  the  couit  has 
made  large,  lion-navigable  bodies  of  water  avail- 
able for  the  public  use.  fortunately . the  public 
enjoys  the  valuable  natural  resource  of  water 
without  being  a riparian  owner. 

4.  Diffused  Surface  Waters 

Cases  which  have  arisen  in  Minnesota  dealing 
with  diffused  surface  waters  have  been  limited 
mainly  to  the  questions  of  damages  occasioned  by 
one  property  owner  discharging  such  waters  upon 
the  lands  of  another  No  Minnesota  cases  have 
dealt  with  the  collection  and  use  ot  dill  used 
waters. 

a.  Common  t.nemy  Doctrine-  fatly  in  its  histoiv . 
Minnesota  adopted  l he  common  enemy  doc 
trine  as  it  applied  todiftused  surlace  w alets  In 
Rye  v City  of  Mankato,  ,’lt  the  couit  enunciated 
that  rule  as  follows 

Surface  watet  is  a common  enemy,  which 
an  owner,  in  the  necessary  and  propel  tin 
piovcmeni  ot  tits  land,  may  gel  nd  ol  as  best 
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he  may.  subject.  however,  lo  the  restriction 
of  the  maxim  that  a man  must  so  use  his  own 
as  not  unnecessarily  to  injure  another.™ 
Although  originally  adopting  the  common  law 
rule  of  diffused  surface  wateis  being  a common 
enemy,  the  court  thereafter  modified  that  rule. 

Ilns  modification  became  obvious  a lew 
years  after  the  Pve  case  when  the  court  re- 
examined the  common  enemy  doctrine  In 
Beach  v.  Gaylord.7  the  court  found  the  defen- 
dant liable  for  discharge  of  sm  face  waters  upon 
the  plaintiff’s  lands  because  defendant's  activity 
in  collecting  and  dispersing  these  waters  w as  not 
incident  to  the  ordinary  use  or  improvement  of 
defendant's  property  . In  the  course  of  its  opin- 
ion. the  court  stated: 

. . . for  although,  under  the  common-law 
rule  as  to  surface  wateis.  which  has  been 
adopted  in  tins  state,  it  is  held  to  be  a com- 
mon enemy  which  each  owner  . . . may  get 
rid  of  as  best  he  may  . . . but  he  must  not 
thereby  cause  it  to  (low  upon  the  premises 
of  another  in  greater  volume  or  quantity  than 
it  would  naturally  otherwise  do.7" 

Under  the  common  enemy  doctrine,  each  case 
presents  a factual  situation  where  the  court  or 
jury  is  asked  to  determine  if  the  alleged  wrong- 
ful discharge  resulted  from  an  ordinary  improve- 
ment as  well  as  whether  the  discharge  resulted 
m a greater  quantity  of  w ater. 

b Doctrine  of  Reasonable  L se-Sheehan  r.  fiynn- 
Because  the  common  enemy  rule  was  continual- 
ly modified  with  exceptions  and  limitations  each 
time  it  was  applied,  the  court  in  1 S‘)4  adopted 
the  doctrine  of  reasonable  use  in  deciding  dis- 
putes regarding  diffused  surface  waters. 7,1  In 
Sheehan  v.  Flynn,  the  court  held: 

The  common-law  rule  as  to  liability  lor 
the  diversion  of  surface  water  has  been  modi- 
fied in  this  and  other  stales  by  the  rule  that 
a person  must  so  use  his  own  as  not  unneces- 
sarily or  unreasonably  to  injure  his  neighbor. 
A circumstance  to  be  considered  in  deter- 
mining what  is  reasonable  use  of  one's  own 
land  is  the  amount  of  benefit  to  the  estate 
drained  or  improved,  as  compared  with  tile 
amount  of  injury  to  the  estate  on  which  the 
burden  of  the  surface  water  is  cast  . 

We  hold  that  one  has  a right  to  drain  his 
land  for  any  legitimate  use.  whether  for  a 
railroad  track,  a wheat  field,  or  a pasture, 
and  whether  the  improvement  is  directly  and 
wholly  for  the  purpose  of  drainage,  or  wheth- 
er it  is  for  some  other  purposes,  and  such 
drainage  is  a mere  incidental  result  But . if  he 


collect  and  convey  the  stir  lace  watei  oil  his 
own  land,  he  shall  do  what  is  reasonable 
under  all  the  circumstances,  to  turn  n into 
some  natural  diam.  or  into  some  com  sc  in 
which  it  will  do  the  least  injury  to  his  neigli- 
bor.-and.  il  he  would  prevent  it  front  coming 
upon  lus  land,  he  must  not  do  so  by  ob- 
structing some  natural  dram,  and  thereby 
hold  back  the  water  and  tlood  the  land  of 
lus  neighbor,  at  least  il  such  natural  drain  is 
an  important  one. 

Tor  the  most  part,  the  rule  ol  the  Sheehan 
case  has  been  followed  by  subsequent  decisions 
of  the  Minnesota  Supi  erne  ( on rl  In  Enderson  \ . 
Kelehan.  the  court  noted  that  the  leasonahk 
Use  doctrine  did  not  tollow  the  common  law  01 
civil  law  rule  ol  drainage,  but  had  ''attained  a 
distinct  and  independent  status.""  In  this 
case,  the  court  also  set  out  guidelines  lo  be 
utilized  in  determining  what  is  reasonable 

There  is  a reasonable  necessity  tor  such 
drainage. 

If  reasonable  care  be  taken  to  avoid  un- 
necessary injury  to  the  land  receiving  the 
burden. 

Il  the  utility  or  benefit  accruing  to  the 
land  di ained  reasonably  outweighs  the  gravity 
of  the  harm  resulting  to  the  laud  receiving 
the  burden. 

If.  where  practicable,  it  is  accomplished 
by  reasonably  improving  and  aiding  the  nor- 
mal sy  stem  of  drainage  according  to  its  rea- 
sonable carrying  capacity,  or  if.  in  the 
absence  of  a practicable  natural  drain,  a 
reasonable  and  feasible  artificial  drainage  sys- 
tem is  adopted."1 

While  tactual  disputes  still  exist  as  to  the 
reasonableness  o!  the  discharge  of  diffused  sur- 
face waters  Iron)  one’s  properly  to  another,  the 
court  has  provided  definite  standards  to  assist 
the  trier  ol  tacts  in  its  decision.  In  Collins  \ 


Wick  land. 


le  court  clarified  the  distinction 


between  natural  watercourses  governed  In  the 
riparian  doctrine  and  its  reasonable  use  theorx 
and  visibly  worn  channels  which  annually  dis- 
perse sm  lace  w aters  regulated  In  the  Sheehan 
doctrine.  Secondly  . tin  Collins  case  emphasized 
the  factual  difference  between  the  urban  and 
rural  a teas,  illustrating  that  different  require- 
ments lor  dunnage  exist  in  each  aiea  I he  conn 
went  oil  to  say  that  even  m urban  areas  a dil- 
teienl  approach  to  drainage  exists  as  between 
commercial  or  industrial  anil  residential  areas 
\s  a result,  no  iigid  drainage  rule  should  be 
applied  in  each  case  because  t.iviots  Itke  topee 
raphy.  land  utilization,  and  gcnci.il  plivsu.il 


characteristics  var>  too  greatly  front  case  to 
case.1’*’  lire  decision  In  Collins  v.  Wickland 
exemplifies  the  Minnesota  Supreme  Court's  ap- 
proach in  updating  the  common  lavs  rules  per- 
taining to  water  for  present-day  rural-urban 
conditions. 

5.  Natural  Ground  Waters 

a Percolating  Waters-  Various  legal  theories  have 
been  established  to  govern  the  use  and  control 
of  percolating  ground  waters  The  common  law 
or  "l.nglish"  rule  provides  that  percolating 
waters  are  a part  of  the  soil  on  which  they  How. 
oo/e  and  seep.  Since  they  are  a part  of  the  soil, 
an  owner  may  do  what  he  wants  with  such 
waters,  at  least  in  the  absence  of  malice  or  con- 
tractual relationship,  regardless  of  the  effect  this 
may  have  on  abutting  or  lower  landowners.  This 
rule  is  also  commonly  referred  to  as  the  absolute 
ownership  rule.87 

Minnesota  has  rejected  the  absolute  owner- 
ship rule  and.  instead,  adopted  a rule  of  reason- 
able use  to  regulate  percolating  waters.  Before 
discussing  Minnesota’s  rule,  it  should  be  noted 
that  the  percolating  waters  doctrine  of  reason- 
able use  is  oftentimes  used  interchangeably  with 
the  terms  the  American  Rule  and  doctrine  of 
"correlative  rights."  This  latter  term,  however, 
generally  applies  when  a supply  of  percolating 
water  is  insufficient  to  supply  all  users,  resulting 
in  all  common  overlying  landowners  then  sharing 
proportionately  in  the  available  supply.88  A 
correlative  rights  rule  also  applies  to  reconcile 
disputes  between  owners  of  separate  tracts  over- 
lying  the  same  artesian  basin  or  reservoir.84  ' 
Although  the  Minnesota  court  in  the  case  of 
Stillwater  Water  Co.  v.  Farmer  ’"  used  the  term 
“correlative  rights."  the  fundamental  principles 
of  that  term  were  rejected  by  implying  that  one 
landowner  could  use  all  the  available  percolating 
waters  to  the  detriment  of  another  abutting 
landowner: 

If  the  collection  of  these  (percolating) 
waters  was  essential  and  necessary  that  de- 
fendant might  use  them  for  any  reasonable 
purpose,  or  even,  it  from  the  evidence,  it 
could  be  found  that  he  was  competing  with 
the  plaintiff,  and  proposed  to  use  the  waters 
for  a public  purpose,  or  if  it  were  necessary 
that  the  natural  conditions  of  his  land  should 
be  disturbed  and  subsurface  waters  drained 
in  order  to  improve  it  . . 1 

I he  language  just  quoted  would  appear  to  indi- 
cate that  Minnesota  does  not  even  follow  a rea- 
sonable use  doctrine  lor  percolating  waters  It  a 


man's  use  ot  percolating  waters  is  not  malicious 
and  wasteful,  the  court  seems  to  say  he  mav  use 
and  control  as  much  as  he  desires,  to  everyone’s 
exclusion. 

From  this  rather  harsh  language  and  Us  im- 
plications. the  court  in  the  Stillwater  Water  Co. 
case  concluded  by  stating  the  applicable  rule  to 
be: 

We  see  no  reason  why  the  maxim.  ‘So  use 
your  own  property  as  not  to  injure  anothei.’ 
should  not  be  applied  in  a proper  case,  to 
percolating  waters,  or  why  the  limitation 
found  therein  is  not  pertinent  when  reason 
and  justice  suggest  the  need  of  it. 

We  therefore  formulate  and  announce  the 
rule  governing  the  facts  here  to  be  that,  ex- 
cept fyr  the  benefit  and  improvement  ot  Ins 
own  premises,  or  for  his  own  beneficial  use. 
the  owner  of  land  has  no  right  to  drain, 
collect,  or  divert  percolating  waters  thereon, 
when  such  acts  will  destroy  or  materially  in- 
jure the  spring  of  another  person,  the  waters 
of  which  spring  are  used  by  the  general 
public  for  domestic  purposes.  He  must  not 
drain,  collect  or  divert  such  waters  for  the 
sole  purpose  of  wasting  them.9* 

The  court  did  place  reliance  on  the  fact  that  a 
sale  of  water  to  the  public  was  involved  here 
However,  based  on  the  reasoning  adopted  by 
the  court  in  a subsequent  appeal  of  the  same 
case,  there  is  nothing  to  indicate  that  the  com- 
mon law  doctrine  of  reasonable  use  would  not 
apply  in  a dispute  between  individual  land- 
owners concerning  the  use  of  percolating 
waters. 9"' 

When  comparing  the  court's  holding  m the 
Stillwater  Water  Co.  case  with  the  reasonable 
use  rules  applied  by  the  court  in  cases  involving 
surface  watercourses  and  diffused  surface  water 
cases,  various  similarities  in  the  formulation  and 
expression  of  these  reasonable  use  doctrines  are 
apparent.  However,  there  is  one  major  distinc- 
tion which  the  Minnesota  court  has  made.  In 
the  riparian  reasonable  use  doctrine  applied  to 
surface  watercourses  and  the  reasonable  use 
doctrine  applied  to  eases  involving  diffused  sin- 
lace  waters,  all  affected  landowners  are  given 
due  consideration  for  their  needs  and  possible 
damage  resulting  from  the  How  or  unavailabihtx 
of  water.  In  contrast,  the  Stillwater  Water  Co. 
case  indicates  that  if  a pet  son  is  in  need  ot  all 
the  ground  water  on  Ins  land,  he  mav  reason- 
ably use  that  water  regardless  ol  the  ad|ommg 
owners'  needs  Such  a light  ol  complete  use  is 
not  allowed  under  the  riparian  rights  doctrine, 
but  until  the  court  is  asked  to  .e-examine  its 
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implications  in  the  Stillwater  Water  Co.  case, 
its  language  remains  unqualified 

h.  1 rlesian  Waters  In  the  earlier  section  discuss 
mg  classifications  of  water,  no  mention  was 
made  of  artesian  waters  I lie  reason  for  this  is 
that  these  waters  are  generalls  considered  to  lie 
part  of  the  general  classification  ol  percolating 
waters.94  However,  in  the  case  ol  Erickson  v. 
Crookston  Waterworks,  Power  & Light  Co., 
which  reached  the  supreme  court  twice  on  ap- 
peal. 9S  the  Minnesota  court  did  distinguish  be- 
tween percolating  waters  and  artesian  waters 

\ discussion  m this  sase  does  not  call  I'oi 
a discussion  ol  the  legal  principles  to  perco- 
lating waters  Percolating  waters,  as  d is 
tinginshed  from  artesian  waters,  filter  through 
the  ground,  (whereas  artesian)  waters  (are) 
located  in  well-defined  strata.96 
While  hydrologists  do  not  accept  such  legal  dis- 
tinctions. the  court  describes  artesian  waters  as 
those  which  eventually  reach  an  impervious 
barrier  or  stratum  of  earth  so  that  when  such  a 
stratum  Is  tapped,  pressure  produces  an  artesian 
well.97 

Once  the  court  recognized  artesian  waters  as 
distinct  from  percolating  waters,  it  went  out  to 
discuss  the  doctrine  of  reasonable  use.  The  dis- 
pute arose  because  plaintiff  had  constructed  an 
artesian  well.  Defendant. on  the  other  hand,  had 
a contract  with  the  municipality  to  provide 
artesian  waters  to  the  inhabitants.  Plaintiff 
erected  various  wells,  the  result  of  which  caused 
plaintiffs  well  to  become  useless  by  reason  ol 
the  drop  in  the  artesian  basin  level.  In  the  first 
appeal,  the  court  held  that  the  defendant  could 
not  deprive  the  plaintiff  of  his  use  of  artesian 
waters.  The  court  reasoned  that  since  the  doc- 
trine of  reasonable  use  was  in  effect  in  Minne- 
sota. the  defendant  could  not  reasonably  deny 
plaintiff  his  right  to  obtain  the  underground 
waters.  Such  a ruling  would  guarantee  water  to 
the  least-developed  well  in  the  basin. 

On  the  second  appeal,  the  court  reversed  and 
directed  the  trial  court  to  conduct  a new  trial 
bv  reason  of  the  fact  that  defendant  supplied 
water  to  residents  of  the  municipality  of  which 
plaintiff  was  only  one  resident.  The  court  indi- 
cated that  if  defendant's  acts  are  reasonable, 
then:  ",  . . it  will  likewise  require  (plaintiff)  to 
suffer  a reasonable  inconvenience  for  the  com- 
mon good  of  others  equally  dependent  upon 
the  same  gift  of  nature."98  In  the  Crookston 
cases,  the  court  adhered  to  the  doctrine  of 
reasonable  use  by  finding  that  the  action  of  the 
Cits  ol  Crookston  in  developing  a ground  watei 


supply  was  not  reasonably  elucidated  t > mpnc 
the  propel t\  rights  ol  another  landowner  whose 
well  was  attested  llle  ell ect  was  to  requite  the 
landowner  to  develop  more  completely  his  well 
llie  com  l s decision  did  not  considei  the  true 
correlative  rights  doctrine  since  there  was  no 
showing  that  a shortage  ol  water  existed. 

c ( ndergrouiul  Watercourses-  No  cases  have  been 
decided  in  Minnesota,  pertaining  to  natural 
underground  watercourses.  However,  language 
in  the  Crookston  cases  indicates  the  mles  the 
court  would  apply  in  resolving  disputes  over  the 
use  of  underground  waters.  "Why  should  not 
analogous  rules  apply  to  a lake  demonstrated  to 
exist  underground  as  to  one  in  plain  sight."  9 
Then,  in  the  second  Crookston  appeal,  the 
court  had  occasion  to  say: 

Reasonable  use  is  a question  of  tact,  and 
if  the  rule  is  applicable  to  the  use  of  a stream 
by  an  upper  and  lower  proprietor,  where 
both  are  dependent  upon  ii  as  a motive 
pow  er.  . . it  is  applicable  here,  where  all  the 
people  of  the  City  of  Crookston  are  depend- 
ent upon  a common  source  of  supply  of 
water  (underground  artesian  basins)  for  do- 
mestic purposes.100 

Bv  reason  of  this  language  and  other  such  simi- 
lar discussion  in  cases  dealing  with  diffused 
surface  w aters  and  surface  watercourses  there  is 
no  reason  at  the  present  to  doubt  that  the  court 
would  not  apply  the  doctrine  of  reasonable  use 
to  underground  watercourses.  Of  course,  the 
doctrine  of  reasonable  use  applicable  m this 
situation  would  undoubtedly  reflect  the  think- 
ing which  has  been  given  In  the  Minnesota 
court  to  the  riparian,  diffused  surface  waters 
and  percolating  water  reasonable  use  doctrines 

6.  Artificial  Watercourses 

\s  was  discussed  earlier,  the  Minnesota  court 
has  recogm/cd  the  legal  classification  of  artificial 
watercourses,  but  no  appellate  couit  has  been  re- 
quested to  decide  a case  where  the  uses  ol  such 
watercourses  have  been  m dispute  In  light  of  the 
adoption  of  common  law  principles  of  reasonable 
use  for  other  watei  classifications,  it  appears  likely 
that  these  principles  would  likewise  be  applied  to 
disputes  involving  artificial  watercouises 

1 wo  cases  decided  by  Minnesota  court  deal  in- 
directly with  the  uses  and  respective  rights  ol 
abutting  owners  in  artificial  watercouises  lliey 
aie  important  because  they  icveal  the  court's  tend- 
ency to  apply  the  same  legal  principle  to  both 
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■ii lilia.il  .Hid  naUii.il  watercourses.  In  krav  v 
Muggli.an  aililicial  impoundment  had  existed  ovet 
.'()  year'  pi  mi  In  the  commencement  o!  the  law 
Mill  by  an  abutting  owner  wlm  was  objecting  to 
the  abaiidonnicnl  ol  a dam  aciossa  nalinal  walei 
com  sc.  I lie  eoml  held  that  the  aitiliei.il  walei- 
eouise  has  existed  loi  such  a lime  lh.il  [lie  uparian 
owners  acquired  a tight  to  its  eonlmu.il  mainte- 
nance During  the  course  of  its  opinion,  the  court 
cited  with  approval  the  following  language  ol  a 
\\  iseousm  com  i decision 

Ihe  waleieourse.  though  artificial,  may  have 
originated  under  such  cncumxtances  as  to  give 
use  lo  all  the  lights  iipaium  proprietors  have  m 
a natural  and  permanent  stream,  or  have  been 
so  long  used  as  to  become  a uaUit.il  wateicouise 
prescript  ivel\  11,1 

The  court  thereafter  cites  the  Minnesota  case  ot 
Canton  Iron  Co.  v Kiwahik  Bessemer  Co.1""  Ihe 
conclusion  to  be  drawn,  til  course,  is  that  the 
Minnesota  court  will  apply  the  reasonable  use 
riparian  doctrine  to  artificial,  as  well  as  iialmal. 
watercourses 

However,  the  Canton  Iron  Co.  case  points  out 
that  certain  factors  must  be  present  before  the 
court  will  treat  an  artificial  watercourse  substan- 
tially the  same  as  a natural  one  In  the  Canton  case, 
the  defendant  had  diverted  a natural  channel,  but 
not  lor  any  great  length  of  time  further.  the  de- 
fendant did  so  only  to  improve  its  lands  and  never 
stated  that  it  would  be  a permanent  diversion 
Here,  the  court  held  that  the  plaintiff  had  no  right 
to  rely,  and  consequently  no  right  to  enforce  the 
continual  existence  on  the  permanency  of  the  arti- 
ficial watercourse. 

Without  further  cases  dealing  with  artificial 
watercourses,  it  isdilficuli  to  predict  with  certainty 
vvliat  general  principles  the  court  will  apply  How- 
ever. it  appears  that  artificial  watercourses  will  be 
governed  by  the  common  law  riparian  right  doc- 
trine which  the  court  applies  to  disputes  involving 
natuiul  watercourses. 


7.  Other  Common  Law  Principles  Applicable  to 
Waters  in  Minnesota 

Various  legal  principles  have  been  applied  by 
the  Minnesota  Supreme  Court  lo  all  waters  and 
their  uses  in  this  state.  These  common  law  princi- 
ples affect  riparian  and  non-riparian  owners  alike 
and  are  integrated  with  the  other  basic  principles 
affecting  water.  Many  of  these  common  law  princi- 
ples. of  course,  are  altered  oi  modified  to  some 
extent  by  legislative  enactments. 


a Prescripiin ■ Righls-  I’icsciipiivc  lights  and  ic- 
lated  problems  anse  in  Minnesota  where  waters 
have  discharged  and  Hooded  from  one  person's 
piopeily  to  anolhei  (ienerally.  cases  dealing 
with  this  flowage  problem  center  around  two 
situations  ( I 1 1 1 pa i lan  ow  neis  and  natural  walei  - 
courses.  and  (21  landovv  nets  discharging  dil  l used 
surlace  waters 

Ripahun  owners  untl  walercinirscs-  Prescriptive 
rights  here  refer  to  one  causing  a watercourse  lo 
overflow  anolhei  person  s properly  lor  a sulli- 
cient  length  ol  time,  thereby  giving  ihe  actor 
the  right  to  maintain  the  overflowage  continu- 
ously I ally  cases  held  that  tile  Hooding  must 
be  done  adversely  for  a period  of  20  years.  ,H'' 
Piesently . the  period  i ecpii red  lo  gain  prescrip- 
tive i iglits  is  set  by  statute  at  Is  y eat s.  Although 
the  tequisite  time  period  has  changed,  the  law 
relative  to  prescriptive  lights  remains  the  same 
as  stated  in  the  Mueller  case  " I o acquire  a i igltt 
by  prescription  to  overflow  the  lands  ol  another, 
n would  require  20  y ears  uninterrupted  adverse 
use  oi  enjoyment  ' 104  The  corollary  of  this 
rule  is  that  a person  whose  lands  are  Hooded  by 
another  does  not  generally  prejudice  Ins  lights 
by  mere  delay  in  bringing  an  action  to  prevent 
or  eliminate  the  Hooding  prior  to  the  running 
of  Ihe  statutory  period.  Also,  no  prescriptive 
rights  can  be  obtained  until  alter  the  expiration 
of  the  time  period. 

Another  criterion  necessary  to  acquire  a 
prescriptive  tight  in  the  diversion  of  natural 
watercourses  is  illustrated  in  Carpenter  v.  Board 
of  Commissioners,105  where  the  court  said 

. merely  maintaining  a dam  on  one's 
own  land,  without  thereby  raising  the  water, 
will  not  create  a prescriptive  right  upon  the 
lands  of  another.  It  is  only  the  uninterrupted 
flowing  of  such  lands  for  the  statutory 
period  that  will  create  such  a right . ,0h 

In  addition,  the  flooding  of  anothei's  lands  must 
produce  a benefit  lo  the  land  of  the  claimant 
and  be  adverse  to  the  other  landowner's  use  ol 
Ins  land  107 

Prescriptive  rights  may  be  obtained  by  the 
alteration  of  an  existing  natural  w atercourse  for 
ihe  necessarv  period  of  time  in  such  artificial 
condition  \gain.  a claimant  must  show  an 
acciucd  benefit  to  him  by  reason  of  the  changed 
circumstances  l0f  On  Hie  other  hand,  if  a pei- 
son  whose  lands  have  been  adveisely  affected 
bv  Hie  alteration  allows  such  a condition  to 
exist  lor  the  statutoiy  period,  he  will  be  estop- 
ped f n»m  asset  ting  that  no  prescriptive  rights 


have  accrued  to  .1  claimant  "A  silent  acquies 
cence  111  the  maintanaiice  <>l  defendant's  1111- 
piovemcnis  lot  .1  miIIkiciii  length  ot  tunc  might 
eivc  1 isc  in  a prescriptive  right  to  continue  them 
perpetually 

Ihc  doctrine  ol  prescriptive  lights  thus 
alfoidsa  landowner  the  opportunity  to  impiove 
hi'  land  !n  diverting  or  allcimg  natural  vvatei- 
.. ouises  which  tlow  on  his  land  Dtis  is  done  by 
adveiselv  .1 1 tec t mg  the  land  ol  another  through 
flooding  01  utheivvise  imposing  a burden  on  Ins 
neighbors  lands  I quails  true  is  the  principle 
that  a latulowtiei  tna>  acquire  prescriptive  rights 
m altered  01  changed  watercourses  brought 
about  In  another.  This  situation  arises  when  a 
person  improves  Ins  property  with  reference  to 
a change  111  the  watercourse  and  in  reliance  on 
its  continuance.  Wien  such  occurs,  the  court 
has  held,  as  in  the  kray  case,  that 

The  person  who  placed  the  obstruction  in 
the  stream,  or  caused  the  diversion  ol  the 
waters,  and  all  those  claiming  under  or 
through  him.  are  estopped  upon  principles  ot 
equity  from  restoring  the  waters  to  their  nat- 
ural channel  or  state. 1 1 1 

/ undowners  and  diffused  surface  waters-  I he 
common  law  principles  of  prescriptive  rights 
for  natural  watercourses  are  usually  equally  ap- 
plicable to  problems  dealing  with  diffused  sur- 
face waters  \ landowner  who  has  discharged 
diffused  surface  waters  off  his  lands  onto  those 
of  another  for  the  necessary  period  of  time  is 
entitled  to  continue  that  conduct  as  a matter  ol 
right.111  File  manner  or  method  of  discharge, 
whether  it  he  by  open  ditch,  a tile  system. 
01  natural  runoff  into  a ditching  system  on 
another’s  land,  is  immaterial,  so  long  as  the 
claimant  receives  henefil  by  his  continuous  con- 
duct for  the  sufficient  time  period. 

Again,  the  important  lealure  ol  adversity  ot 
hostilitv  must  be  present  for  a claimant  to 
secure  piescriplive  lights  In  Naporra  v.  Week 
werth.  the  court  emphasized  the  tact  that 

it  theentiv  was  pet  missive  and.  with 
out  a subsequent,  distinct,  and  positive  asser- 
tion ol  a hostile  light,  it  could  ncvei  give  an 
easement  b\  prescription  no  matter  how  long 
continued  11  ‘ 

llms  the  acquisition  ol  prescriptive  indits  in  the 
.1  lea  ol  dll  I used  mii  lav  e walei  s does  not  depend 
on  consent,  agicement.  color  ol  title  01  am 
initial  claim  to  a legal  right,  talhet  these  tights 
are  acquired  through  an  original  hostile  or  ad 
verse  interest  to  iilih/e  tire  lands  ot  another  to 
the  possible  del  1 intent  ot  the  true  mn  t 


h.  Obstruction  and  Diversion  ( l>  . 1 . .n  ah  . 
to  the  common  law  principles  ol  reasonable  use 
and  prescriptive  rights  are  the  principles  ol  ob 
struction  and  diveision  llicse  latei  common 
law  rules  have  been  lorimilaled  In  the  coin!  in 
cases  mainly  dealing  with  11ai111.il  watercourses 
and  diffused  surtace  waters. 

As  discussed  earlici.  a riparian  landownei  i- 
entitled  to  the  reasonable  use  ol  waters  which 
tlow  past  Ins  abutting  lands.  It  a ripaitan  ownci 
diverts  or  obstructs  a watercourse  in  a reason- 
able manner,  then  no  lowet  or  upper  upanati 
ovv tier  has  any  basis  from  winch  to  object . How- 
ever. it  a court  finds  conduct  creating  a diversion 
or  obstruction  in  a watercourse  unreasonable, 
the  common  law  provides  various  remedies.  In 
one  case.  Aubol  \ . Grand  Forks  Lumber  Co.. 1 1 3 
the  defendant  permitted  its  logs  to  pile  up  in  a 
stream,  thereby  causing  a diversion  from  the 
natutal  bed.  As  a result,  plaintiff  was  deprived 
of  the  use  of  the  waters  tor  agricultural  and 
domestic  purposes,  (he  court  granted  plaintiff 
an  injunction  ordering  the  defendant  to  restore 
the  stream  to  its  natural  channel,  saying  it 
".  . . will  enjoin  the  unlawful  diversion  of  a 
stream  from  its  natural  course."  and  the  rule 
. . is  tire  same  in  ease  of  unlawful  obstruc- 
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lions  in  a stream. 

What  distinguishes  the  remedy  affoided 
plaintiff  itt  ibis  ease  as  compared  with  tliow 
eases  dealing  with  prescriptive  rights  is  the  doc 
trine  of  laches.  Basically,  this  doctrine  provides 
that  when  a person  has  allowed  a condition  to 
exist  for  a length  of  time  during  w hich  the  actor 
and  others  relied  on  the  changed  condition,  the 
former  cannot  then  he  heard  to  complain  about 
the  present  conditions.  In  shoit.  il  a complain 
ant  “has  slept  upon  his  lights.  the  court 
will  not  provide  him  a ictnedy  foi  an  admitted 
obstruction  01  diversion 

Anothei  remedy  available  to  a ripariar  land 
owner  who  has  been  damaged  h\  ail  unreason- 
able obstruction  or  diversion  ol  a wateieomse  is 
monetary  damages  This  remedy  is  generally 
utilized  when  an  upper  riparian  owner's  lauds 
are  occasionally  flooded  I pon  the  happening 
ol  such  event,  the  Minnesota  Supiemo  t out  has 
held  that  the  injured  parly's  rights  are  adequau- 
ly  restored  by  a monetary  award  1 " 

( ommon  law  in  Minnesota  giants  j ripatian 
ow net  the  right  to  move  and  eliminate  an  ob- 
struction in  a waictcotusc  \ pci  son  cxetcisiiig 
this  light  must  do  so  reasonably  and  not  unnec- 
essarily iiqure  the  lands  upon  which  he  enters 
I rnther  the  entry  may  only  he  lot  the  purpose 
ol  cleaning  01  icmovmg  the  obstruction  which 


has  caused  the  watercourse  to  How  to  the 
aggrieved  party's  detriment.1 17 

The  rules  relating  to  obstruction  and  diver- 
sion of  natural  watercourses  as  evidenced  bv  the 
above  discussion  illustrate  the  approach  the 
Minnesota  court  has  taken  in  other  areas  of 'the 
common  law  pertaining  to  water.  Specifically, 
no  precise  statement  may  be  applied  to  any 
given  situation.  Rather,  the  surrounding  facts 
and  circumstances  of  each  situation  must  be 
applied  to  the  nebulous  doctrine  of  reasonable 
use.  Thus,  one  may  obstruct  or  divert  natural 
watercourses,  but  he  may  do  so  only  after 
making  "proper  and  adequate  provision  for  pas- 
sage therein  of  such  waters.  . ."IIH  hi  short,  a 
person  must  act  reasonably,  but  what  is  reason- 
able is  determined  only  after  he  acts.  The  effect 
oftentimes  dampens  any  attempt  to  obstruct  or 
divert  a watercourse,  even  though  the  result 
might  be  beneficial  to  at  least  some. 

The  common  law  principles  relating  to  ob- 
struction and  diversion  of  natural  watercourses 
are  substantially  identical  to  the  ones  adopted 
in  resolving  diffused  surface  water  disputes. 119 
In  fact,  cases  are  more  numerous  in  this  latter 
area  because  Minnesota  applies  the  Sheehan  v. 
Flynn  doctrine,  i.e..  a landowner  may  lid  his 
land  of  diffused  surface  waters  onto  another's 
property  in  a reasonable  manner.  The  Sheehan 
doctrine  appears  to  have  produced  numerous 
agreements  and  projects  among  landowners  in 
an  attempt  to  provide  an  overall  plan  of  orderly 
discharge  of  diffused  surface  waters  into  natural 
watercourses.  At  the  same  time,  of  course,  more 
controversies  are  created  between  landowners 
as  to  what  are  their  rights. 

The  most  recent  Minnesota  case  dealing  with 
the  obstruction  and  diversion  of  diffused  surface 
waters  is  Collins  v.  Wickland.120  Here,  the  court 
stresses  that  the  primary  criterion  governing 
parties'  drainage  activities  is  reasonableness. 
Thus,  factors  such  as  physical  characteristics  and 
rural-urban  setting  all  become  relevant  to  deter- 
mine ",  . .whether  an  obstructor  or  diverter  or  a 
drainway  or  drainage  channel  for  surface  waters 
has  made  a reasonable  use  of  lus  tract."121 
Other  cases  decided  by  the  court  have  likewise 
uniformly  held  that  only  when  a person  has  un- 
reasonably diverted  or  obstructed  the  flow  of 
diffused  surface  waters  will  he  be  subject  to 
damages  or  injunctions.122 

In  a situation  where  adjoining  landowners 
jointly  construct  a ditch  or  other  drainage  chan- 
nel to  carry  off  diffused  surface  waters,  rights 
accrue  to  each  party  to  have  the  artificially  con- 
structed drainage  system  maintained.  The  test  is 


again  one  ot  reasonable  use  and  not  ot  negli- 
gence or  due  care.12  ’ The  language  the  court 
had  adopted  as  the  general  rule  regarding  ob- 
struction and  diversion  ol  diffused  surface 
waters  m this  situation  is 

. where  neighboring  landowners  unite 
in  the  construction  ol  a ditch  to  drain  and 
improve  their  several  holdings,  each  ot  them 
is  thereafter  estopped  Iron)  closing  the  ditch 
in  a way  to  deprive  the  others  ol  the  drainage 
provided.124 

The  importance  ol  an  agreement  or  understand- 
ing between  landowners  in  order  for  the  above 
rule  to  become  applicable  should  be  underlined. 
It  a drainage  system  is  constructed  by  one  per- 
son to  improve  his  land  and  incidentally  benefits 
adjoining  lands,  the  adjoining  owner  cannot 
demand  maintenance  of  that  system  in  the  ab- 
sence of  prescriptive  rights.  The  court  has  held 
that  a temporary  diversion  of  surface  waters 
does  not  create  an  equitable  estoppel  which  a 
benefited  landowner  may  assert  to  demand  the 
continuance  of  that  diversion.125 


c.  Transfer  anil  Assignment  of  Water  Rights-  The 
common  law  in  most  states  provides  dial  waters 
may  not  he  diverted  to  or  used  on  non-vrpavian 
tracts  of  land.  The  Minnesota  Supreme  Court 
has  ruled  to  the  contrary . In  the  leading  case  of 
St.  Anthony  Falls  Water  Power  Co.  \.  City  of 
Minneapolis, 126  the  court  held  valid  a lease  or 
conveyance  of  water  rights  to  a non-riparian 
"...  a riparian  owner  may  grant  a part  of  his 
estate,  not  abutting  on  the  stream,  and.  as 
appurtenant  thereto,  a right  to  draw  watei  from 
the  stream  through  his  land."127  Various  other 
cases  dealing  with  water  power  diversion,  dock' 
and  piers,  illustrate  the  court's  treatment  of 
water  rights  as  property  rights  which  can  be 
convey  ed,  transferred,  ot  assigned. I*h 

A series  ol  Minnesota  cases  dealing  with 
rights  til  submerged  lands  also  disclose  the 
principle  that  certain  rtpanan  lights  mav  he 
alienated  or  transferred  to  someone  othci  that 
a riparian  ow  ner  I he  case  ot  Hanford  v St 
Paul  and  D.K.  Co.,  is  t ho  leading  case  . 
aling  that  pnticiple 

. the  ripatian  proprietor  has  the  cvlu 
sive  right  to  improve  reclaim  and  occupy 
the  submerged  land,  out  to  the  point  ot  u.oi 
gabililv.  for  any  pnvate  purpose  as  lie  might 
do  it  it  were  Ins  sepaiale  estate  that  llu 
enjoyment  ol  the  tight  tin  us,  ot  ilu 
premises  need  not  he  associated  with  if. 
use  ol  the  upland.  tlial  when  the  laud 


has  Ivcii  reclaimed  it  may  he  conveyed,  ac- 
v. oid mi:  to  most  ol  the  authorities,  apart  fiom 
the  original  upland  . . 1 

I his  principle  has  heen  I'ollowed  by  the  court  m 
subsequent  decisions  \uth  the  latest  expression 
ot  the  rule  loutul  m Nelson  DeLong: 1 0 

we  have  repeatedly  held,  that  rights  in 
the  shoreline  and  submerged  lands  along  the 
lake  shore  may  he  separated  and  disassociated 
from  littoral  or  i ipar tan  i iglits  and  transferred 
to  and  enjoyed  In  persons  having  no  interest 
in  the  original  riparian  estate 
I'he  transfei  or  alienability  o!  riparian  rights 
in  submetged  lands  is  not  an  absolute  right  ot 
privilege  enjoyed  In  riparian  owners  Rather, 
this  right  is  modified  In  the  cour t as  follows 

any  grant  by  the  riparian  owner 
transfers  only  lights  which  are  qualified, 
restricted  and  subordinated  to  the  paramount 
rights  ol  the  state. 131 

\s  noted  earlier,  the  state’s  rights  are  those 
held  m trust  for  the  public  to  enjoy  rec- 
reational and  domestic  uses  ot  public  waters 
I he  common  law  presently  appears  well 
settled  that  riparian  rights  in  waters  and  related 
lands  may  be  granted,  conveyed  or  otherwise 
assigned  to  non-riparian  owners.  However,  men- 
tion has  been  made  of  the  permit  system  in 
effect  m Minnesota,  which  has  on  occasion 
altered  the  common  law.  Such  is  the  case  here, 
for  the  state  has  adopted  the  position  that 
permits  will  not  be  issued  to  anyone  requesting 
to  use  wateis  on  non-riparian  lands.1  3* 

d.  Water  Quality-  \noiher  equally  important  doc- 
trine relating  to  water  which  the  Minnesota 
court  has  had  numerous  occasions  to  consider 
is  water  quality  Ilie  early  case  ot  O'Brien  '. 
City  of  St.  Paul  illustrates  the  court's  recogni- 
tion of  a legal  wrong  for  impairment  of  the 
quality  of  water: 

for  a supra  riparian  owner  to  increase  the 
flow  ot  a natural  watercourse  In  draining 
into  it  other  streams  so  as  to  injure  a lower 
riparian  owner  is  a nuisance,  and  actionable 
In  the  latter . so  also  is  the  touting  ot  the 
watercourse  by  the  supra  ripaiun  ownei 
I ram  this  early  pronouncement  of  the  avail- 
ability ot  a remedy  for  polluting  and  fouling  ol 
Minnesota’s  waters,  the  supreme  court  has  been 
confronted  with  disputes  in  two  general  areas, 
namely  tit  private  parlies  affecting  the  quality 
ot  wateis  in  a natural  watercourse,  and  ( J I mu- 
nicipal corporations  treatment  and  discluitge  ol 
sewage  disposal 


In  the  first  general  ai ca  th*  t ise  !<  ided  by 
the  Minnesota  omit  indicate  that  whet  th> 
question  is  one  ol  pollution  oi  contamination 
ot  waters,  the  doctrine  ot  reasonableness  plays 
an  important  lole  In  the  leading  case  ol  Red 
River  Roller  Mills  \ Wright.1'4  discusMi.e  n- 
patian  rights  in  waters,  the  cotnt  announced  the 
rule  that 

Whenever  n appears  that  any  use  o!  a 
stream  by  one  riparian  owner  intei  leies  ill 
the  reasonable  use  ol  the  stream  by  a l>  a 
riparian  owner,  to  his  injury,  either  by  the 
interruption  or  pollution  ol  the  water, 
the  burden  of  proof  is  upon  the  former  to 
show  that  Iris  use  is  reasonable  Subject 
to  the  limitations  and  modifications  already 
stated,  every  man  lias  a right  to  the  nat- 
ural flow  ol  the  water  unpolluted  past  Ins 
land.135 

In  this  case,  the  court  held  that  because  saw- 
dust and  other  refuse  was  discharged  from  his 
s.iw  mill  into  the  watercourse,  causing  great  harm 
to  the  plaintiff's  floui  mill,  the  dclendant  was 
not  making  a reasonable  use  ot  the  stream. 

Other  cases  reveal  the  court’s  willingness  to 
grant  eithei  an  injunction  or  award  monetary 
damages,  or  both,  when  one  has  unreasonably 
altered  oi  aftected  the  purity  ol  a natural  water- 
course. even  though  the  one  complaining  does 
not  suffer  a great  economic  hardship.  In  one 
case,  the  plaintiff  made  no  use  ol  the  water  foi 
household  purposes,  but  only  tot  occasional 
watering  of  her  dairy  herd.  The  defendant  oper- 
ated a cheese  factory  obtaining  a considerable 
amount  of  its  raw  products  from  the  farmers  in 
the  same  county.  In  it'  operation,  defendant 
discharged  whey  into  the  stream  flowing  past 
plaintiffs  lands.  The  trial  court  found  defend- 
ant's operations  “responsible  tor  the  sludge  and 
noxious  odor  that  emanates  from  and  pollutes 
tins  stream."13*1  l udencc  showed  plaintiffs 
damages  to  be  Sh.vOO  a \ eai  in  diminished  rental 
value  of  I he  pasture  land  Based  on  these  tacts 
the  appellate  court  affirmed  the  trial  conn's 
action  m issuing  an  injunction 

the  discharge  of  whey  upon  plaintiffs 
premises  and  inter  lot  ing  by  its  stench  and  dis 
agreeable  appearance  with  plaintiffs  piopei 
enjoyment  of  her  home  and  property  instilled 
lire  court  in  enjoining  that  nuisance.13 
In  anothei  dispute,  the  defendant  had  con 
laminated  and  polluted  a spimg  owned  and 
used  by  plamtiti  tor  commercial  pui poses  |)c 
leudatifs  operation  ot  a crcosoting  plant  near 
the  spring  had  causal  dclendant  to  construct 
earlier  a sewer  to  discharge  i el  use  in  a ncailn 


stream  no  as  not  to  jlfecl  the  punts  ol 
plaiiiiitl's  spnni!  1 1 . »w esci . ilk-  M'Wi'i  l'i' *kc 
and  sKm Is  an  accumulation  ot  vicomik-  waste 
seeped  into  the  spmig  Ihc  court  hold  that  ih. 
pollution  ol  ilk*  spnni!  rendered  it  N 

and  al tinned  the  award  ot  damages  (>•  flu 
plaint  it  I 1 *s 

\ majoi  source  of  watei  otitut  it  iti 
pollution  aiiseN  liom  municipal  New  ace  waste 
and  disposal  heme  dischuigcd  into  Minnesota's 
lakes.  nveis  and  streams.  I hei  e in  no  dispute  hut 
that  a municipal  corporation  max  engage  in  the 
business  ot  piovulinu  sew  ace  dispoNal  and  like 
Nemccs  to  its  citi/ems  111  is  undei  taking.  how 
evei.  is  a pioprictais  01  pnvate  tunetion  aN 
eompaied  to  a governmental  or  public  one.  1 
Coiisequenth . when  a municipal  coipoialion 
undei  takes  the  treatment  o!  New  age  and  like 
substances,  it  becomes  exposed  to  the  Name 
hahilits  ol  a private  pails  lor  umcasonabls 
polluting  and  contaminating  ss alers 

Various  caNes  illustrate  a municipal  corpoia- 
lion  s hahilits  tor  polluting  watei-*  (»eneialiv. 
1 1 n hahilits  is  based  on  negligence  m theopeia- 
lion  ot  a Nessage  plant  and  not  on  the  ongmal 
construction  ot  the  plant  I uilher.  the  tlieors 
ot  negligence  is  sustained  on  one  ol  tsso  undei 
King  pnnciples;  namelv.  nuisance  oi  trespass 
In  Batcher  \ . Cits  of  Staples,  the  com  t .illumed 
an  award  ol  damages  to  the  plaint  il  l because  the 
cits  's  sewage  plant.  . ever  since  its  construc- 
tion. has  collected  and  deposited  on  plaintiffs 
lands  large  quantities  of  foul,  oflensis  e.  dccas  ed. 
and  poisonous  mattei . which  polluted  the  watei 
of  the  hiook  and  filled  the  air  with  offensive 
and  poisonousvapors  *,4°  I he  Minnesota  court 
not  onls  lecogm/es  the  remeds  ol  damages  for 
one  whose  properts  is  adversels  affected  hs 
pollution,  hut  ss  ill  also  sustain  a lemeds  ot 
injunctive  leliel  I bus.  in  a situation  svheie  the 
diNcI large  ot  sewage  and  tilth  upon  tin.  plain 
tiffs  lands  is  caused  hs  a municipal  coi  posi- 
tion's continuous  activits.  an  injunction  will 
iNsue  to  abate  ans  lurthei  disehaige.  I he  court 
m iIicnc  circumstances  implies  that  a eontimious 
nuisance  will  cause  irreparable  injurs  and  the 
damaged  paiisKonls  sulisfuctoiv  remeds  is  one 
ol  an  equitable  injunctive  decree,  notwithstand- 
ing the  cost  and  inconvenience  to  a mumcipahts 
and  its  citi/ciiN  141 

the  Minnesota  Supreme  Com l has  even  ex- 
tended a mumcipahts ‘s  hahilits  lor  polluting 
waters  trout  Ncwage  discharge  where  the  majoi 
its  ol  the  materials  aitnlnited  to  the  pollution 
came  from  a pnvate  source  In  these  situations, 
the  court  stresses  the  fact  that  “the  dills  ol 


maintenance,  repaii . opcialioti.  and  the  keeping 
i*t  the  sewei  from  creating  a nuisance  tested  "ii 
the  cits  l4‘  ( onseipientls  to  the  diluent  diN 
cltaiged  hs  the  sesvei.  aN  m a case  where  a tan 
tiing  tactois  caused  Ss  to  4 K)  peieent  ol  the 
ultimate  pollution. 14  * the  harm  sustained  h\  a 
parts  attributed  to  the  mumcipahts  n conduct 
m dischuigmg  injurious  arid  noxious  matenals 
into  a hods  ot  water  miM  still  he  ascertained 
and  imposed  on  the  wiong-doer  144 


Statutory  Law 

1.  Introduction 

I he  discussion  ot  Minnesota's  common  lass  il 
hist  cited  that  certain  judicial  principles  base  been 
abrogated  or  modified  hs  statutois  eriacimenis 
I liese  changes  ate  apparent  al  tei  reading  the  mans 
statutes  that  m some  matinci  affect  vvateis  in 
Minnesota. 

I oi  clants  and  consemence.  this  icpoit  div 
cusses  common  lass  and  statutois  law  scpai  Jtels 
However,  to  understand  the  principles  and  concepts 
which  regulate  the  use  and  enjosmeni  of  waters 
m Minnesota,  one  must  not  rel\  solelv  on 
source  ot  lass  to  the  exclusion  ol  the  othei  m an 
attempt  to  ‘'announce''  the  applicable  tide  ot  law 
Rather,  the  common  lass  and  the  statutois  lass 
mas  abiogate.  define,  lestrict.  complement,  ex 
pand.  or  otherwise  clanls  the  interpretation  oi 
consti uction  placed  on  the  othei. 

(ieneral  charge  and  control  ovei  the  vvateis  « *t 
the  state  and  of  then  use.  sale,  leasing  or  othei 
disposition  is  given  to  the  eommissionei  ol  cousoi 
valion  Minnesota  Statutes  § X4.027  Ih  in  given 
the  posvci  to  devise  and  develop  a general  wafer 
icsoiirees  conseivation  program  foi  the  state,  which 
piogram  shall  contemplate  the  conseivation.  alloca- 
tion and  development  ol  all  the  waters  ot  the  state 
sui lace  and  underground,  lot  the  best  inteiestN  .<1 
the  people  Minnesota  Statutes  § IOS  h) 

2.  Minnesota  Permit  System 

I lie  basic  provisions  ot  the  stale's  statutes 
dealing  with  watei  and  related  topics  are  found  u 
Chapter  1 50. 14 * I lorn  the  ongmal  enactment  up 
to  the  piesent,  the  legislature  has  sought  to 
establish  a water  polics  foi  the  state  hcseulls 
this  polics  is  as  lolloss s 

In  order  to  conserve  and  utilize  the  watei  ic 
sources  ot  the  state  in  the  best  inteiest  ot  the 
people  ol  the  state,  and  for  the  purpose  ot  pio 
motmg  the  public  health,  salets  and  svelfaie.  it 


is  herein  dcclaicd  In  he  the  policy  ol  the  state: 

(1)  Subject  to  existing  rights  all  waters  in 
streams  and  lakes  within  the  state  which  are 
capable  ol  substantial  beneficial  public  use  are 
public  watei s sub|eet  to  the  control  ol  the  stale, 
rite  public  cliaractei  ol  water  shall  not  be  delei 
mined  exclusively  In  the  proprietoi  ship  ol  the 
underlsmg.  overlying,  or  surrounding  land  01 
on  whether  it  is  a body  01  stream  ol  watei  which 
was  navigable  in  tact  ot  susceptible  ol  being 
used  as  a highway  lot  commerce  at  the  tune 
this  slate  was  admitted  to  the  union.  Ibis  sec- 
lion  is  not  intended  to  affect  determination  ot 
the  ownership  ol  the  beds  ol  lakes  01  streams. 

(2)  rile  slate,  to  the  extent  provided  by  law 
from  time  to  time,  shall  control  the  appro- 
priation and  use  ot  surlace  and  underground 
waters  ol  the  state. 

( >)  The  state  shall  control  and  supervise,  so  lar 
as  practicable,  the  construction,  reconstruction, 
repair,  removal.  01  abandonment  ol  dams,  re- 
servoirs. and  all  control  structures  in  any  o!  the 
public  waters  of  the  state.1  h 
lo  enforce  and  give  ellect  to  the  declared  policy, 
the  legislature  provided  the  statutory  means  lor 
state  control  and  regulations  over  all  waters: 

It  shall  be  unlawful  for  the  state,  any  person, 
partnership,  or  association,  private  or  public 
corporation,  county,  municipality,  or  other  po- 
litical subdivision  of  the  state  to  appropriate  or 
use  any  waters  ol  the  state, t surlace  or  under- 
ground. without  the  written  permit  of  the  com- 
missioner. previously  obtained  upon  written 
application  therefor  to  the  commissioner.  The 
commissioner  may  give  such  permit  subject  to 
such  conditions  as  he  may  find  advisable  or 
necessarv  in  the  public  interest.  Nothing  in  this 
section  shall  be  construed  to  apply  to  the  use  ol 
water  lor  domestic  purposes  serving  at  any  time 
less  than  25  persons  or  to  any  beneficial  uses 
and  rights,  outside  the  geographical  limits  ol  any 
municipality,  in  existence  on  July  I.  19.37.  or 
to  anv  beneficial  uses  and  rights,  within  the 
geographical  limits  of  any  municipality,  in 
existence  on  July  1 . I (>5>). 

I xcept  in  the  construction  and  maintenance 
of  highways  when  the  control  of  public  waters 
is  not  affected,  it  shall  be  unlawful  for  the  state, 
anv  person,  partnership,  association,  private  or 
public  corporation,  county,  municipality  or 
other  political  subdivision  ol  the  state,  to  con- 
struct. reconstruct,  remove,  or  abandon  or  make 
any  change  in  any  reservoir,  dam  or  waterway 
obstruction  on  any  public  water:  or  in  any 
manner,  other  than  in  the  usual  operation  ol 
darns  beneficially  using  water  prior  to  July  I. 


1057  to  change  or  diminish  the  course,  current 
or  cross-section  of  any  public  water',  wholly  "t 
partlv  within  the  state,  without  written  permit 
from  the  commissionei  previously  obtained 
\pplicatton  for  such  permits  shall  be  in  writing 
to  the  commissioner  on  forms  prescribed  by 
him.14 

It  was  not  until  loot  that  the  Minnesota  Su- 
preme Court  considered  the  constitutionality  ot 
the  regulators  sections  ol  Chapter  105  In  States. 
Kulusar.14*  the  court  declared  the  ad  to  been 
stitutional.  stating  that 

It  is  fundamental,  m this  state  and  elsewhere, 
that  the  state  in  its  sovereign  capacity  possesses 
a proprietary  interest  in  the  public  vvateis  ol  the 
state.  Riparian  tights  are  suboidmate  to  the 
rights  of  the  public  and  subject  to  reasonable 
control  and  regulation  by  the  stale  VVc  tind 
no  difficulty  in  holding  that  the  statute  is  a 
regulation  and  that  it  does  not  unconstitution- 
ally mi  l Inge  upon  any  rights  ol  a i tparian  osvnei . 
including  the  rights  to  use  his  land  above  the 
ordinary  loss-water  mark,  the  right  to  whail  out 
to  the  point  of  navigability,  or  lights  arising  be- 
cause of  the  claimed  ownership  ol  the  bed 
underly  ing  any  waters  declared  public  by  Sec- 
tion 1 05.3X. ,4y 

The  permit  system  thus  established  curtails  to  a 
considerable  extent  the  importance  ot  lire  reason- 
able use  doctrines  formulated  by  judicial  decision 
This  fact  was  pointed  out  in  the  Kulusar  case 
where  the  court  staled  that: 

When  it  is  established  that  the  public  has 
access  to  wateis  capable  ol  substantial  bene- 
ficial use  by  all  who  so  desiie.  the  statute 
directs  that  the  state  fulfill  its  trusteeship  over 
such  waters  by  protecting  against  interference 
bs  anyone,  ineluding  those  who  assert  the 
common-law  rights  of  a riparian  owner  1 

The  permit  procedure  creates  a system  approxi- 
mating the  appropriation  doctrine  Any  person  de- 
siring to  use  surlace  or  underground  waters  must 
make  application  to  the  state.  Such  application 
shall  be  submitted  with  accompany  ing  maps,  plans 
and  specifications  setting  forth  the  contemplated 
use  and  appropriation  and  any  otliei  data  as  the 
commissionei  may  leqmre  |C|  l nder  this  system 
the  decision  ol  what  constitutes  leasonable  use 
lies  no  longer  with  the  ripaiiatt  osvnei  but  ralhei 
with  the  commissioner  ol  conservation 

Certain  limitations  coupled  with  administrative 
practices  m the  application  of  the  permit  sy  stein 
indicate  that  the  common  lass  doctrine  ol  reason- 
able use  has  uol  been  discarded  altogether  I ttst. 
(he  legislature  exempted  domestic  iiscis  fiom  the 


piovisions  nl  1 1 io  permit  >\ nIomi Second.  any  bene 
lWi.il  use  ami  lights  in  watei  outside  the  ycog i .1  ph- 
ioal  limils  ol  a municipality  in  oxisionoo  on  July  I . 
10.? 7 do  not  come  under  ihc  provisions  ol  the 
permit  svstem.  I malls  . any  beneficial  use  and 
rights  vs  1 1 It  1 1 1 a municipality's  geographical  limits 
in  existence  on  July  I 1050  are  not  governed  In 
the  permit  system. 

\l though  these  enumerated  exceptions  to  the 
permit  svstem  would  he  presumably  controlled  by 
common  law  doctrines  ol  icasonable  use.  no  judi- 
cial decision  has  been  rendered  on  this  pond  As  a 
result . uncertainty  exists  in  Minnesota  as  to  whelhei 
beneficial  uses  and  nghls  means  actual  enjoyment 
or  use  by  a riparian  owner  having  rights  in  water  01 
includes  as  a propertv  concept  a right  ol  future 

Is.l 

use. 

Administrative  practices  in  issuing  permits  to 
use  and  appropriate  waters  lend  to  support  the 
tact  that  the  commissioiiei  looks  to  the  reason- 
ableness ol  each  separate  application.  In  an  interim 
report  by  a legislative  committee,  the  commis- 
sioners approach  was  described  tlnisly 

Decision  is  made  on  each  application  with- 
out icterence  to  standards  or  precedent  and 
achieves  legal  enforceability  only  through  vague 
presumption  ol  administrative  reasonableness 
which  may  he  unfounded  in  tael  .154 

Hie  impression  fioiti  such  language  is  one  ol 
legislative  disagreement  with  the  commissioner's 
appioach.  Act.  this  test  of  determining  the  reason- 
ableness of  each  owner's  contemplated  use  of 
water  is  piecisely  the  same  criterion  the  court 
adopts  111  Us  application  ol  the  common  law  doc- 
trine of  reasonable  use 

I wo  othei  circumstances  indicate  the  inter- 
relationship between  the  permit  system  and  the 
common  law  concept  of  reasonable  use.  hirst. 
Minnesota's  permit  system  does  not  establish  any 
priority  of  water  uses.  I rue.  other  statutory  enact- 
ments illustrate  a preference  for  a certain  use.  such 
as  m the  mining  indirst  1 y . 1 55  but  the  legislature 
has  not  as  yet  enacted  provisions  to  resolve  possible 
conflicts  between  competing  users  Secondly, 
neither  the  common  law  principles  not  the  permit 
svstem  afford  a riparian  owner  any  certainly  that 
Ins  use  of  water  will  be  deemed  reasonable  In 
the  lorniei.  an  owner's  use  is  always  subject  to 
another’s  future  reasonable  use  ol  waters  In  the 
latter,  the  same  uncertainty  is  injected  in  the  sys- 
tem. for  the  legislature  has  decreed  that  the  com 
inissioner  retains  the  right  to  cancel  a pcimit 
pievioiisly  issued  l51'  In  summary,  the  Minnesota 
permit  system  111  theory  adopts  an  appropriation 
concept  while  in  practice  11  relies  heavily  on  Ins 


loncal  and  traditional  common  law  concept  > 
regulate  waters 


3.  Water  Resources  Board 

lire  1055  I egislatme.  in  creating  the  Minnesota 
Water  Resources  Hoard,  provided  that  the  hnaid 
be  composed  of  members  conversant  with  water 
problems  and  conditions  within  the  watershed  > t 
the  stale  other  than  government  employees  It  also 
piovuled  that  the  iiicrnbeiship  of  the  board  could 
be  increased  by  the  governor  to  live  members 
While  the  board  was  given  the  powet  to  cmplor 
such  technical  and  professional  personnel  as  11 
might  require,  funds  have  not  been  appropi  lated  to 
allow  for  such  employment. 

flic  decl.ued  intention  ol  the  legislature  when 
creating  the  Watei  Resources  Board  was  to  err 
forum  wlieie  the  conflicting  aspects  ol  public  mtci 
ests  involved  could  be  presented  and  a conliollme 
water  policy  he  determined  Hie  intent  was  to 
have  the  issues  resolved  by  one  state  agency  con- 
versant with  the  whole  body  of  water  law  I lie 
need  to  effect  a systematic  admmistiation  ol  water 
policy  for  the  public  welfare  out  ot  a code  ot 
water  law  contained  in  numerous  statutes  was 
expressly  recogm/ed.  Minnesota  Statutes  § Itlx  .' 

I he  board  is  given  authority  lo  decide  questions 
of  water  policy  where  the  use.  disposal,  pollution, 
or  coiisci ration  ol  water  o a purpose,  incident.  01 
fact  m a proceeding  that  involves  a question  ol 
state  watei  law  and  policy  Minnesota  Statutes 
5 105  75.  lire  board  may  also  resolve  inconsist- 
encies between  statutes  and  may  determine  the 
proper  application  of  that  policy  to  tacts  in  the 
proceeding  when  the  application  is  a mallei  ot 
administrative  discretion. 

Ihe  decision-making  powei  given  lo  the  Watei 
Resources  Ifo.ud  can  be  invoked  when  the  pro- 
ceeding of  an  agency  involves  a question  ot  waiei 
policy  m one  01  more  ol  the  areas  ot  watei  consei 
vatiou.  watei  pollution,  pieserration  and  manage- 
ment ol  wildlife,  drainage,  soil  conseivation.  public 
recreation,  finest  management,  and  municipal 
planning  Ihe  board's  iinisdiclion  can  be  invoked 
hr  petition,  by  anv  pa  1 1 v to  such  a pioceedmg,  the 
govcrnoi.  the  agency,  the  cninimssionei  ol  cousei 
ration,  or  the  director  ol  any  division  ol  the 
Department  of  Conservation,  the  head  ol  anr  other 
department  ol  state,  and  anr  bureau  ot  division  ol 
the  federal  government  whose  function  is  con 
cemed  111  such  a proceeding  Moreovei.  anv  peison 
01  group  who  the  board  deems  representative  ol 
anv  subslanti.il  segment  of  the  stale  01  particularly 
able  to  piesent  evidence  bearing  on  the  public 
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Hi  ( i t\  ‘ pet  itioi  Mini  ! N 

st  1 05  ’4.  105  7' 

III  addition  ilk-  collll  invoiced  111  a nuitct  coll 
V .'I lllllg  (Ik  question  ‘it  VC .it Cl  |I‘||k\  'll  ‘I  ll-llllk 
enumerated  in  Ilk-  lore-going  paiagiaph  may  .i'k  to 
have  ill.,  mallei  lelctied  1“  the  l">akl  Miiilk"  la 
Si  a lute'  5 105  5 I 

l non  Nik  1 1 a petition,  ilk-  pioicedmg  abates 
mini  n.votinneiu!.ii n >n  I"  ilk-  bojid  oi  until  •** * 
Ja\  n altci  ilk-  conclusion  ol  the  lie.ii me  bcloie  the 
boaid  whichever  i'  cailici  l onsent  "I  I lie  I'oani 
I,,  heat  a mallei  i'  shown  by  a hriel  statement  in 
general  temis  ol  llie  questions  ol  public  polic\ 
dial  the  hoard  w ill  considei 

llu-  boaiJ  llicn  is  to  proceed  with  all  reason 
able  dispatch  lo  heat,  determine,  and  make  it' 
lecommendations  on  the  questions  it  has  consented 
to  consider.  llie  decision  ol  the  board  is  in  the 
tormota  wiitlell  iccommeiidalion  liilhc  pnkced- 
me  and  upon  an\  pidlcial  icview.  the  lecomincnda 
i ion  is  evidence.  Minnesota  Statutes  s l 1 >' 


4.  Milling  and  the  Drainage  and  Diversion  of  Water 

| tie  most  illiisiiative  example  ot  legislative 
water  policy  Involved  llie  enaclmeiils  lo  lurthei 
die  minim;  “I  lorn  minerals  llie  commissionei  ot 
conservalion  i'  permuted  b\  statute  lo  grant  pet 
nuts  lor  the  drainage,  diversion,  contiol  oi  use  ol 
wateis  when  necessary  lor  mining  In  l‘>4‘>.  the 
lemslalmc  granted  die  commissioner  such  powet' 
as  i hey  related  to  the  mining  ol  non  ore  and 
taeoniie.  In  i he  legislature  expanded  this 

permit  power  lo  copper,  copper-nickel,  and  in.  kel 
mining  Permit'  may  be  granted  under  this  stat- 
utc  upon  die  billowing  deteimmaliou  by  the 
commissionei 

Ihul  the  proposed  di. linage  diversion,  con- 
trol ot  use  will  be  necessary  lor  die  milling  ol 
siibslanii.il  deposits,  and  dial  no  olhci  le.isihle 
and  economical  method  therefor  is  reasonably 
available. 

| hat  die  proposed  drainage,  diversion  etc 
will  not  substantially  impair  the  mteiesls  ot  ilk- 
public  in  lands  oi  wateis  except  as  authorized 
in  the  permit 

rh.it  the  proposed  mining  opeiatnws  will 
be  III  the  public  in l oi c-'t  Minnesoi.i  Si. miles 
s Id-s  od. 

In  addition  to  the  amendment  ol  Sec  don  1 05  o4 
in  l‘)<>7.  the  legislaluie  specifically  gave  the  copper 
copper-nickel,  and  nickel  mining  mdusliies  the 
fifth l lo  use  walei  trom  Itiicli  I ake  and  the  south 
Kawishwi  Kivei  and.  in  connection  with  then 
opei.it ions,  to  flood  or  otherwise  atfecl  lauds  ol 


die  state  aducent  to  dial  lake  and  nver  stih|c.r  lo 
the  c'Oiidtlloiis  that  die  industty  otilam  a peimil 

pursuant  to  * h.ipici  105.  .md  that  the-  watei  with 
Jiawu  1 1 om  said  lake  and  iivei  be  teluined  to  the 
drauuee  basin  tiom  which  it  is  taken  in  coftloimity 
with  the  vvalei  quality  standaid'  established  In  the 
W iki  |>  Inn. .u  t nliol  ( oiiuuissioii  i nl.. 
pollution  coin i ol  agencies 

Ilk-  industiv  vvjs  .ils. i lequucd  lo  ohlam  trom 
the  Watt  i Pollution  < otmoi  < omtnixxion  a permit 
tor  the  mamlenaike  ol  disposal  sicuis  lit  con- 
nection with  micIi  opcialions 

\,i  hnilv  ol  do  stale  are  lo  he  flooded  witln  ui 
peimil.  license,  or  lease  having  lii'i  been  ohlamed 
1 1 out  the  commissionei  ot  conservation  the  com 
mtsMonei  is  bv  'tatiiie  spectiically  auiluut/ed  t< 
giant  such  permits  Itcet  <c-s  and  leases  Minnesota 
I aw  s I'tti"’  ( liaplei  55r> 

Minnesota  Malutes  Section  *t  4?  w as  a Is. 
amended  lo  pi  ovule  that  the  business  ot  nituliig 
piodiking.  oi  beneticiaimg  copper.  c«»ppci-iuckel 
oi  nickel  is  dedal ed  to  be  m the  public  mtciesi 
and  iicvessaiv  lo  the  public  wellate.  and  the  use  ol 
properly  ihereloi  declaied  lo  be  a public  use  and 
public  putpose  l udci  this  si  a tills*  as  well  the 
commissionei  >>t  conservalion  is  authon/ed  t> 
license  the  Hooding  ot  stale  land'  in  connection 
with  any  permit  or  aiithoii/aliou  l«*i  die  publn 
water  issued  In  the  legislaluie  oi  bv  l lie*  coinmis 
sionei  of  eonseivalion  puisuanl  to  law 
With  respect  lo  mining  and  pros) 

1 1 par  intent  ol  I onset  vation  is  with  the 
appioval  ol  die  executive  council,  cinpowcicd  lo 
issue  rules  and  icgulallons  goveinmg  the  issuance 
id  permits  and  leases  toi  the  piospeclmg  lot  and 
mining  ol  minerals  undei  the  waieisot  any  public 
lake  "i  stream  in  the  state  Minnesota  si 
S V)  VOS. 

5.  County  and  Judicial  Drainaqe  Systems 

Hie  count v boaid'  ol  llie  vaii-uis  counties  and 
the  di'likl  courts  aie  aiillioii/ed  loconstiuct  and 
mauiiaiii  public  diamagc  systems  ui  accoid.iikc 
w lilt  Miih i.  sot. i Si. it  .i - t liapi ci  lOo 

Si ic 1 1 b. mi d'  and  i.'iiil'  a-e  ds  .ill 1 1 1 • • ' ' cd 
nI.iIuU-  lo  d i am  m whole  oi  in  pari  lakes  which 
have  become  shallow  and  have  maisliy  clut.icici 
and  are  not  ol  sulticienl  depth  or  volume  to  Iv  oi 
.my  substantial  public  lice  \ me.mdc-icd  lake  is  not 
lo  be  dijmed.  except  on  llie  deleimm.it ion  ol  the 
commissionei  ol  coliseivalion  dial  siicli  lake-  isnoi 

public  wateis 

In  , , mnei tion  with  the  powi  ot  tin  c<  : 

ho.iuls  and  di'likl  com  is  lo  icgulale  diauuge  and 
control  llood  waters  such  boaids  .lie  anthon/cd 

1 1‘> 
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to  raise.  lower,  or  establish  the  height  of  water  ttt 
any  body  of  water.  I lie  hoard  or  court  can  con- 
si i net  and  maintain  all  necessary  structures  and 
improvements  lot  llood  control  and  other  public 
purposes  related  to  llood  control.  The  public  water 
police  underlying  the  drainage  legislation  is  the 
reclamation  ol  land  by  the  removal  or  management 
of  surface  water . 

6.  Dams  and  Lake  Water  Levels 

l pon  permission  of  the  commissioner  of  con- 
servation. the  county  boards  are  given  the  power 
to  maintain  and  improve  and  operate  water  control 
works  for  any  body  or  any  part  of  a body  of  water 
which  is  situated  in  a single  county  for  the  follow- 
ing reasons' 

a.  To  improve  navigation  thereon 

b.  To  promote  the  public  health,  safety,  and  wel- 
lare.  Minnesota  Statutes  § I 10  121.  The  county 
board  is  given  the  power  to  acquire  by  gilt, 
purchase  or  condemnation,  any  existing  dam  or 
control  works  that  may  affect  the  level  of  such 
waters.  The  county  board  is  also  given  the 
power  to  acquire  otliei  land  and  properly 
needed  for  the  purpose  of  improving  any  body 
of  water.  Minnesota  Statutes  s I 10.  122. 

As  to  any  body  of  water  lying  within  a city, 
village  or  borough  in  this  state,  such  municipal- 
ity is  given  the  same  powers  to  improve  the 
waters  as  are  conferred  on  the  county  boards. 
Minnesota  Statutes  § 110.126. 

The  legislature  has  provided  that  there  shall 
be  no  improvements  either  by  count  y boards  or 
by  municipalities  unless  the  public  have  access 
to  some  portion  of  the  shore  of  such  waters. 

In  addition  to  the  general  powers  granted  to 
all  county  boards,  certain  counties  are  given  the 
additional  power  to  determine  and  award  dam- 
ages to  property  affected  by  such  improvements 
and  to  determine  and  assess  special  assessments 
against  property  affected  thereby  for  benefits 
resulting  in  any  way  from  such  improvement.  A 
system  ol  determining  such  special  assessments 
for  Hennepin  County  is  set  out  in  Minnesota 
Statutes  § I 10.127. 

7.  Flood  Plain  — Shoreland  Management 

\ |4(i4  Legislative  Act  (Minnesota  Statutes 
Chapter  104)  provides  for  state  coordination  and 
assistance  to  local  governmental  units  to  adopt, 
enforce  and  administer  sound  Hood  plain  manage- 
ment ordinances  and  provides  the  Department  of 
Natural  Resources  with  the  authority  necessary  to 
carry  out  a llood  plain  management  program  for  the 
state  and  to  coordinate  federal,  stale  and  local  llood 
plain  management  activities  within  the  state 


flood  plain  management  means  the  lull  range  of 
public  policy  and  action  for  insuring  w ise  use  of 
tlood  plains.  It  includes  everything  from  collection 
and  dissemination  of  tlood  control  information  to 
actual  acquisition  of  tlood  plain  lands,  construction 
of  tlood  control  measures,  and  enactment  and  ad- 
ministration of  codes,  ordinances  and  statutes  re- 
garding llood  plain  land  use. 

Whenever  the  Department  determines  that  suffi- 
cient technical  information  is  available  for  the 
delineation  of  local  llood  hazard  areas,  local  govern- 
mental units  aie  required  to  adopt  or  amend  llood 
plain  management  ordinances  consistent  with  mini- 
mum statewide  standards. 

Recognizing  the  growing  threats  of  pollution, 
decreasing  property  values  and  conflicting  land  uses 
in  and  adjacent  to  Minnesota's  public  w aters,  the 
1464  Minnesota  Legislature  passed  the  Shoreland 
Management  Act.  In  accordance  with  the  Minnesota 
Trust  Doctrine  the  Act  provides  for  the  wise  utiliza- 
tion of  the  shoreland  resources  ot  Minnesota,  the 
preservation  and  enhancement  ol  w ater  quality  , and 
the  preservation  of  economic  and  natural  environ- 
mental values  of  sltorelands. 

Under  the  Act.  the  Commissioner  ol  Natuial  Re- 
sources was  charged  with  administration  ol  the  pio- 
gratn  and  was  called  on  to  draft  minimum  shoreland 
development  standards  and  criteria  by  Inly  I.  1 470. 
Minnesota's  counties  are  required  to  enact  shore- 
land  control  ordinances  which  at  least  incorporate 
the  stale's  minimum  standards  by  July  I.  1 472 

These  standards  and  criteria  include  a sanitary 
code,  minimum  lot  si/es.  building  setbacks,  land  use 
guidelines  and  subdivision  regulations  I lies  effect 
only  unincorporated  areas  and  apply  to  land  vv  uliiti 
1 .000  leet  ot  lakes  and  400  feet  ot  rivers. 

The  Department  ot  Natural  Resources  is  respon- 
sible tor  development  and  coordination  of  the 
program  and  lends  assistance  as  possible  to  counties 
as  they  proceed  to  implement  then  shoreland  ordi- 
nances. Department  stall  attend  numerous  counts 
meetings  to  discuss  specific  county  shoreland  prob- 
lems in  an  attempt  to  develop  sound,  woikable  and 
enforceable  regulations. 

Minnesota  counties  are  ultimately  tesponsible 
for  the  administration  and  enforcement  ot  their 
own  shoreland  regulations,  but  the  Commissioner  ot 
Natural  Resources  may  adopt  a shoreland  control 
ordinance  for  any  county  which  tails  to  act  In  the 
legislative  deadline  of  July  1 . 1472. 

8.  Watershed  Districts 

In  ordci  to  carry  out  conservation  ol  natural 
resources  ot  the  stale  through  land  utilization  and 
llood  control  upon  sound,  scientific  ptinciples.  a 
public  corporation  known  as  a watershed  rlt'litct 
may  be  established  for  the  pioteclion  ol  the  public 
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health  amt  vvellurc  ami  loi  I he  provident  use  ol  the 
naliiral  resources.  Minnesota  Statutes  s II'  '4 

\ watershed  distncl  is  established  In  the  tiling 
ol  a nominatin':  petition  w i III  the  W.ilet  Kesomees 
Hoard.  I lie  nominating  petition  is  icqiiiied  lo  sei 
foi  lit  the  name  ol  the  proposed  district,  the  neces- 
sity lor  the  district,  a statement  setting  forth  the 
put  pose  ol  the  contemplated  improvements,  and 
the  territory  to  he  included  m the  district.  Mimic 
[ sola  Statutes  s I I J..s7. 

Miei  the  watershed  distncl  is  established  and 
the  first  hoard  of  managers  qualified,  the  manageis 
aie  required  to  adopt  an  overall  plan  foi  any  or  all 
of  the  purposes  for  which  a district  may  he  estab- 
lished \ cops  ot  such  plan  is  transmitted  to  the 
counts  auditor  ol  each  county  altecled,  the  Secte- 
| taiy  of  the  Water  Kesomees  lioaid.  the  ( onimis- 

sioner  ol  Conservation.  ihe  Diicctor  ol  the  Divisnrn 
ol  Waters.  Soils  and  \lmeials.  and  the  governing 
horlies  of  all  municipalities  and  soil  conseivation 
distiicts  within  Ihe  area,  which  parties  may  make 
comments  and  recommendations,  hollowing  a 
public  hearing,  an  order  is  issued  by  the  Watei  Re- 
sources Hoard  describing  an  overall  water  manage- 
ment plan  for  ihe  district.  Minnesota  Statutes 
slid  40. 

Ihe  managers  ol  a watershed  district  shall,  when 
directed  by  the  district  court  or  county  board, 
lake  over  anv  pidieial  oi  county  drainage  system 
within  its  district.  Minnesota  Statutes  § lid. ('5. 

9.  Irrigation 

Upon  application  to  the  State  Drainage  hngi- 
neer.  an  owner  of  land  within  the  slate  suitable 
lot  the  giowmg  of  crops  requiring  irrigation  may 
construct  upon  Ins  lands  and  acioss  any  public 
ditch,  drain,  or  watercourse  within  Ihe  boundaries 
of  his  land.  dams,  dikes  or  oilier  controlling  works 
necessary  to  use  the  watei  for  irrigation.  Minnesota 
Statutes  §§  1 I 4.01 . 1 I5.0J. 

It  is  specifically  provided  by  Minnesota  Statutes 
§ I 14.05  that  if  ai  any  time  n appears  that  Ihe 
structures  authorised  for  irrigation  cannot  be  main- 
tained without  impairing  the  utility  ol  a public 
drain  or  watercourse  not  without  depriving  the 
other  landowners  ol  the  benefit  thereof . upon 
demand  of  the  owner  or  owners  of  such  olltei 
land,  the  license  secured  from  the  Slate  Drainage 
I ngmeei  shall  be  immediately  revoked.  Ilus  sc*, 
non  appears  to  be  hole  used,  and  is  in  conflict 
with  Minnesota  Statutes  s 105.44.  Sub d s.  which 
atilhori/es  the  Commissioner  of  Conservation  to 
process  irrigation  permits. 


In  D»(i7.  the  Minnesota  I egislalme  ciealed  an 
agency  known  as  the  f’olliuioii  Coniiol  Vgency . 
which  agency  is  to  deal  dnecily  with  piobleuis 
lelalmg  to  watei  and  air  pollution  in  Minnesota 
l(\  Minnesota  Statutes  s I loll.’  Subd  ' ihe 
I’olhilion  Control  \gency  is  deemed  Ihe  sue.  ss. a 
ol  the  Watei  Pollution  ( outiol  Commission  and 
all  powers  and  duties  now  vested  in  that  eommis 
sum  by  Minnesota  Statutes  Chaptei  I 15  aieli.no- 
letied  to  the  Pollution  Control  \geikv  llte  lormei 
Watei  Pollution  Control  ( 'oimnission  w as  given  the 
billowing  powers  and  duties 

a.  lo  admintstei  and  enforce  all  laws  lelatmg  lo 
the  pollution  ol  any  yy.ileis  ol  the  slate 
I),  lo  investigate  and  gather  data  desnable  in  die 
administration  and  enfoivemem  ol  ihe  pollu- 
tion laws. 

i lii  make  such  classification  ol  the  waiers  ol  ilk- 
slate  as  it  may  deem  advisable 

d.  I o establish  and  altei  such  leasonable  pollulioii 
standards  foi  any  waters  ol  ihe  stale  m lelatiou 
to  the  public  use  for  which  they  aie  ot  may  In- 
put . 

e.  lo  make  and  altei  leasonable  oiders  leipming 
the  continuance  ol  the  discharge  ol  sew  rge  in- 
dustrial wastes,  oi  othei  wastes  mlo  any  waieis 
of  the  state  lesultiug  in  pollution  m excess  ot 
the  applicable  pollution  standard 

I . l o require  to  be  submitted  and  lo  approve  plans 
foi  disposal  systems,  and  to  inspect  die  con- 
struction thereof. 

g.  To  issue,  continue,  or  deny  permits  ini  the  ills 
charge  of  sewage,  indusliial  vcasles  oi  other 
wastes,  or  for  the  installation  oi  opeiaiioii  oi  . 
disposal  systems  Minnesota  Statutes  § I|s.tl4 
Any  ol  the  permits  issued  by  1 1 wliencvci  nes 
ess.uy  m the  opinion  ol  the  commission,  could  be 
revoked  oi  modified.  I he  commission  was  also  cm 
powered  with  the  ability  lo  piesciilu-  and  altei 
rules  and  regulations  foi  the  conduct  of  ihepovvcis 
gianled  lo  it.  and  lo  hold  investigations  and  heal 
mgs  as  n deemed  advisable  Minncsoi.i  Siaiuies 

s I I 5 05 

Regional  Water  Pollution  Control 

1 Water  Pollution  Control  Advisory  Committee 

In  I '»<> I die  legislature  created  a watei  pollu 
lion  control  advisoiy  coinnnltee  consisting  ot  two 
members  liom  each  congiession.il  distncl  ol  the 
stale  ihe  membeis  ol  the  committee  arc  appoint- 
ed by  the  governor  Willi  die  advise  and  consent  ol 

I.’ I 
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I he  senate.  Ftiis  committee  lias  rarely  functioned 
and  apparently  is  not  presently  in  existence. 

The  committee  is  charged  with  assisting  the 
State  Water  Pollution  Control  Commission  (now 
the  Pollution  Control  Agency)  in  the  performance 
of  its  statutory  powers  and  duties  and  formulating 
a general  statewide  comprehensive  policy  for  the 
conservation,  utilization,  and  development  of  the 
water  resources  and  other  inter-related  natural  re- 
sources of  the  state.  It  is  also  charged  with  advising 
the  commission  concerning  the  prevention,  control 
and  abatement  of  pollution  and  the  establishment 
of  a reasonable  pollution  standard  for  the  waters 
of  the  state. 

The  committee  is  to  maintain  liaison  between 
the  Pollution  Control  Agency  and  the  communities, 
industries  and  persons  concerned  with  water  re- 
sources. It  is  also  to  assist  in  programs  designed  to 
inform  the  public  of  the  importance  of  conserva- 
tion. utilization  and  development  of  the  water 
resources  of  this  state,  and  the  prevention,  control 
and  abatement  of  water  pollution.  See  generally 
Minnesota  Statutes  s 115.17. 

2.  Sanitary  Districts 

Minnesota  Statutes  § I 15.1  h provides  for  the 
creation  of  a sanitary  district  for  the  purpose  of 
promoting  the  public  health  and  welfare  by  pro- 
viding for  an  adequate  and  efficient  system  and 
means  of  collecting,  conveying,  pumping,  treating 
and  disposing  of  domestic  sewage  and  garbage  and 
industrial  waste  within  the  district  in  any  case 
where  the  commission  (now  Pollution  Control 
Agency)  finds  there  is  need,  and  that  such  purposes 
cannot  be  accomplished  by  any  existing  agency. 
No  sanitray  district  may  be  created  within  25  miles 
of  the  boundary  of  any  city  of  first  class  without 
the  approval  of  the  governing  body  of  such  city 
and  the  approval  of  the  governing  body  of  every 
municipality  in  the  proposed  district. 

Specifically,  such  district  may: 

(a)  Construct  and  maintain  facilities  within  or 
without  the  district  required  to  control  and 
prevent  pollution  of  waters  within  its 
territory. 

< b ) Construct  and  maintain  facilities  within  or 
without  the  district  to  provide  for  disposal 
of  sewage,  industrial  and  other  waste  origi- 
nating within  its  territory.  The  district  has 
the  power  to  require  any  person  upon  whose 
premises  there  is  a source  of  sewage,  indus- 
trial and  other  waste,  to  connect  the  same 
with  its  disposal  facilities. 

(c)  Construct  and  maintain  facilities  within  or 
without  the  district  to  provide  for  the  dis- 


posal of  garbage  or  refuse  originating  within 
the  district,  and  may  require  any  person  upon 
whose  premises  garbage  is  produced  to  dis- 
pose of  the  same  through  its  system. 

(d)  Procure  supplies  of  water  so  far  as  necessary 
to  accomplish  any  of  its  purposes. 

3.  Control  of  Municipal  Pollution 

In  order  to  control  water  pollution  by  mu- 
nicipalities, the  commission  (Pollution  Control 
Agency)  is  granted  the  power  to  issue,  modify.  or 
revoke  orders  after  due  notice  and  hearing  foi  the 
following  purposes  when  deemed  necessars  to  pre- 
vent, control  or  abate  pollution: 

(a)  Prohibit  or  direct  the  abatement  ol  any  dis- 
charge of  sewage,  industrial  waste  or  olhei 
waste  into  the  waters  of  the  stale. 

(b)  Prohibit  the  storage  ol  any  liquid  in  a man 
ner  which  does  not  leasonably  assure  propei 
retention  against  entry  into  any  waters  ol  the 
state  that  would  be  likely  lo  pollute  am 
waters. 

( c ) Require  the  construction,  installation,  main- 
tenance and  operation  by  any  municipality 
ol  any  disposal  sy  stem  or  any  part  thereof  oi 
the  reconstruction,  alteration  or  enlargement 
of  its  existing  disposal  system,  or  the  adop- 
tion of  other  remedial  measures  to  prevent, 
control  or  abate  pollution  or  discharge  of 
sewage  or  other  waste  by  a municipality 
Minnesota  Statutes  § 115.45. 

It  is  specifically  provided  by  Minnesota  Stat- 
utes s 115.45  that  in  exercising  the  foregoing 
powers,  the  commission  shall  give  due  considera- 
tion to  the  expansion  of  business,  commerce  and 
trade  and  other  economic  factors  affecting  the 
feasibility  of  any  proposed  action,  including  the 
burden  on  a municipality  of  any  tax  which  ma\ 
result  therefrom.  The  former  Water  Pollution  Con- 
trol Commission  was  required  by  statute  to  prepare 
a long-range  plan  and  program  for  effecting  the 
abatement  of  pollution  of  all  wateis  of  the  state 
The  succeeding  Pollution  Control  Agencv  is  given 
the  specific  task  ol  studying  and  investigating  the 
problems  ol  solid  waste  control  and  problems  con- 
cerning the  uses  of  land  in  areas  of  the  state  which 
are  affected  by  the  pollution  ol  air  and  water  and 
repotting  to  the  governor  and  the  legislattne  in 
regard  thereto  not  later  than  I ebruarx  15.  I'hei 

4.  Regional  Sanitary  Sewer  Districts 

In  order  lo  provide  a method  In  which  munici- 
palities in  a drainage  area  designated  In  law  may 
|om  logethei  to  prevent  waici  pollution  in  excess 
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I I > l>7  kn  IcglOU.ll  s.lllll.ll  \ si'lli'l  illSl I Is'ls  I Ik' 
ilisl i Ms  i leak'll  In  these  sections  aie  nuiiiisip.il 
n'l I'i'l al lulls  i cspmisil’le  lui  ills  collection.  Ileal 
lilt'Hl  anil  disposal  ol  so  waps'  ansi  nuliislii.il  waste 
ami  i >1  In' i wastes  i i'i  i'll  i'll  limn  l lie  sew  age  s\  steins 
ol  all  munis' ipalilies  uillini  Us  eoipoiale  liinils  loi 
llie  pm  pose  ol  pun  on  I me  pollution  ol  puhlii 
waleis  in  excess  ol  llie  peiniilleil  slaiislauls  I aeli 
ilisiiui  is  lespniisil'le  loi  llie  planning.  collection 
lieatnii'iil  and  disposal  facilities  lot  all  illiinisip.il 
Hies  w 1 1 1 1 1 1 1 ils  diamage  aiea 

State  Board  of  Health 

llie  Stall  Koanl  ol  Health  is einpoweied  In  Minnesota 
Si. i Ink's  § 144  I \ lo  adopt  and  enloiee  icgulalions  to 
tonliol.  among  ollis'i  III  mi’s 

I I I I lie  pi  ’ll  1 1 1 ion  ol  si  tea  ills  a ml  olliei  w a lets 
I 'I  I lie  disk ihulion  ol  w.ik’i  In  private  peisons 
loi  drinking  tu  donii'slie  use 
(!|  llie  ai'i'uniiilalion  ol  tilths  and  unwholesome 
matk'i  inimious  to  puhlie  lieallh 
|4I  llie  general  sanitation  ol  tourist  samps,  stunniei 
hotels,  and  tesoils  in  respeel  lo  walei  supplies 
anil  die  disposal  ol  sewage  g.nb.igc.  ami  ollii'i 


Soil  and  Water  Conservation  Districts 

I In1  polls  v ol  llie  stale  ol  Minnesota,  as  at  I it  u la  led  In 
llie  leeisl.iluic.  Is  set  oul  ill  Minnesota  Si. link's  5 40  0.'. 
as  follows 

li  is  In-rein  dcslaicd  that  n is  loi  i he  puhlie  wel 
l.ue.  health,  and  saletv  ol  the  people  ol  Minnesota  to 
piovidc  loi  llie  eouseivatioii  ol  llie  soil  and  soil  re- 
sourees  ol  this  stale,  and  lot  llie  control  and  preven- 
tion ol  soil  eiosion.  for  land  resource  planning  and 
development . and  for  flood  prevention  or  the  eon 
serration  development,  utili/atinn.  and  disposal  nt 
water,  including  hut  not  limits'll  to,  measures  tor  fish 
and  wildlife,  and  recreational  development,  and  then' 
in  pieseive  naluial  icsourees.  eonliol  floods,  pievenl 
impairment  ol  dams  and  leseivoirs,  assist  in  mam 
laming  llie  navigahihlv  ol  nveisaml  haihors.  pieseive 
wildhle.  pi oiiv t die  las  base,  and  piolecl  puhlie  lauds 
In  land  use  piaeliees.  as  herein  piovideil  loi 
llie  intils'i Inis'd  poiiioii  ol  this  sialule  was aililed  hv  the 
legislaluie  m I ••(>>,  mdiealmg  an  increased  awaieness  ol 
walei  iilih/.itiou  and  eoiiservaliou  lo  laud  lesouree  plau- 
niiig  and  developmeni 

|o  effect  lliese  policies,  a slate  soil  and  walei  cousin 
valion  eonmiillee  was  eslahhshed.  and  piovision  made 
lor  the  eslahlislimenl  ol  soil  eoiiservaliou  districts, 
which  ills 1 1 is* t s hi'comc  goveinuieiil.il  subdivisions  ol  llie 


stale,  vested  with  extensive  poweis  ovei  all  phases  ol  soil 
eouseivatioii.  Mumesola  Slalules  s 4(1.11' 


Game  and  Fish  Management 

llie  game  and  lisli  laws  aie  found  m Mumesola  Mai 
utes.  Chapter  l>7.  and  the  pitman  lesponsihilnv  lot  then 
miplemeulatioii  icsis  vvilli  llie  Division  ol  ( rame  and 
lisli  ol  Ills'  Depai  I ■ 1 1 s'  1 1 1 ol  ( onsi'ivulioii  Ol  pailleul.il 
relevaiiee  lo  the  eonliol  and  use  ol  Mumesola  s waleis 
■lie  die  following  powers  speed icallv  gi allied  lo  llie  emu 
uussioiiei  in  eoiiiieelion  vvilli  game  and  I isli  management 

(I  I llie  eommissMiiei  mav  eulei  into  contracts  with 
hot slertng  stales  lelatuig  to  the  removal  ol  tough 
lisli  ill  houndaiv  waleis  belweei  Mnmesoia.mil 
those  states,  and  to  legulate  ills*  taking  ami 
possession  ol  lisli  ami  mussels  liom  siieli  areas 
Mumesola  Slalules  § ‘17.4s.  Suhsl  and  ' 

I. 'I  llie  eoimmsstonei  can  set  aside  and  reserve  lor 

am  penod  lie  sleems  aslvisahle.  anv  waters  ot 
llie  slate  m llie  aid  ol  propagation  and  pro- 
tection ol  wild  animals  Minnesota  Statutes 
§ '*7. 4S.  Snhd  II. 

(.’)  1 lie  eomiuissionei  is  empowered  to  acquire,  hv 

gill,  lease,  purchase  oi  eondemnatii’n.  aeeess 
lights  loi  llie  puhlie  to  waleis  lo  vvlucli  ills' 
public  theretofore  had  no  access  oi  inadesptale 
access,  and  upon  vvlucli  the  public  lias  a right  lo 
film  1 and  lisli  Minnesota  Statutes  s ‘>7  is 
Sill’ll  I s 

(41  llie  eommissionei  mav  designate  all  oi  pail  ol 
anv  lake  vvlucli  slot's  not  excecil  7. (UK)  acicsol 
walei.  oi  anv  streams,  as  exps'innenial  waters 
ami  s’siahlish  legulalious  lelalmg  llicielo  as  he 
slt'oius  ilesii.ihlc  allci  a public  hearing  held  m 
llie  conn  tv  whi'ic  llie  lake  oi  stream  oi  maim 
pmlion  llieieol  is  loe ak'il  Mmnesola  Slalules 
§ '17.4s  Sid'd  I s 

(5)  Hie  commissioner  mav.  hv  gill,  lease,  pmeliase. 
m nails'  of  olhei  stale  land',  aniline  wildlife 
lands,  including  marsh  and  wel  lands  ami  l lie 
maigins  llieieol.  including  ponds,  small  lakes, 
and  si i earn  hoilmn  lands  vvlucli  lie  Imds  dc 
suable  lo  acquire  in  the  iuk'k'sls  ol  walei 
conseivalion  lelalmg  lo  wildhle  di'velopini'iit 
piogi.uns  Mmnesola  Slalules  § 11  isl 
llie  lOiiiniissionei  also  lias  llie  powei  lo  designate  hv 
mdei  anv  land  m walei  areas,  mmc  than  >0  peisent  ol 
vvlucli  .lie  ill  puhlii  owncistiip  as  sl.in*  gallic  k'luges 
Mmnesola  Slalules  s 75 

Topogrnphic  Survey 

llie  i ommissioiiei  ol  coiiscrvalioti  is  aiillioii/ed  lo 
make  m piovtsle  lm  a lopogiaplm  sunm  ol  llie  si. lie  lo 


map  the  lesulls,  .mil  to  make  necessary  act ta I snivels  to 
aeiontplisli  this  Mimiesota  Statutes  s N4.5  < 

Ihe  State  Mapping  Vlvisorv  Hoard  continually  studies 
the  topographic  and  mapping  needs  ol  the  state  and  ad- 
vises llte  eommissionei  i>t  eonservation  m detei milling 
the  order  ot  suivev  s and  m the  general  planning  ot  map- 
ping operations.  I he  hoaid  is  also  i barged  with  the 
responsihilitv  ot  promoting  the  coordination  ol  survey 
and  mapping  activities  ol  private  agencies  within  the 


State  Geological  Survey 

On  I ehruary  2l>.  IN72.  the  legislature  provided  lor  a 
coinpiehensive  geological  and  natural  history  survey  ol 
the  state  to  be  made  by  the  University  ot  Minnesota 
under  the  direction  oi  the  Hoard  of  Regents.  I avvs  IN72. 
Chapter  70.  llte  geological  surveys  made  thereunder 
encompass  and  analyze  a complete  account  ot  the  min- 
erals ol  the  state,  including  chemical  analyses  thereof, 
magnitude  of  the  various  geological  strata,  richness  in 
ores,  corals,  mineral  water,  etc.,  and  their  economic 
value  and  accessibility . 

Hie  natural  history  surveys  include  survey  and  exami- 
nation of  the  vegetable  products  of  the  state,  including 
all  native  trees,  shrubs,  and  grasses,  and  a like  survey  and 
examination  of  the  slate's  mammals,  fish,  reptiles,  birds 
and  insects. 


commerce,  piovisionol  adequate  lacihttes.  and  the 
promotion  of  efficient,  sale,  and  economic  hand- 
ling of  commerce. 

3.  Harbors  and  Wharves 

( Hies  ol  the  first  class  have  the  right  and  powei 
to  condemn  lands  to  harbors,  wharves,  boat  land- 
ings. and  such  canals  and  approaches  theieto  as 
may  be  required.  Minnesota  Statutes  § 4'x  24 
Such  cities  are  also  authorized  to  establish  and 
maintain  public  landings,  wharves  and  docks 
transfer  tailroad  tracks,  and  loading,  unloading, 
transfer  and  storage  facilities  The  cities  may  charge 
reasonable  fees  to  maintain  such  lacihlies  and  icgu- 
late  the  manner  of  then  use.  Minnesota  Statutes 
§ 45S. 25. 

4.  Water  Terminals 

Cities  ol  the  second  class  in  this  state  located 
upon  navigable  boundary  waters  have  the  powei  to 
acquire,  by  purchase  ot  condemnation,  land  tor 
the  establishment  ol  docks,  wharves  and  watei 
terminal  tacililies  Minnesota  Statutes  § 45s. 42. 
Such  cities  also  have  the  powei  to  constant  the 
facilities  on  the  land  so  acquired,  and  to  chaige  a 
reasonable  price  lot  then  use. 


Water  Transportation 

1.  Transportation  Terminals 

Chartered  cities  in  this  state  having  populations 
of  not  less  than  4.000  nor  more  than  50.000  are 
empowered  to  acquire  land  for  passenger  or  freight 
transportation  terminals  by  purchase  or  condem- 
nation. Minnesota  Statutes  % 45N.02.  Such  cities 
are  also  empowered  to  construct  and  maintain 
docks,  wharves,  and  other  water  transportation 
facilities  and  to  charge  a reasonable  price  for  their 


2.  Port  Authorities 

A commission  known  as  a port  authority  was 
established  by  the  legislature  to  serve  any  city  ol 
over  50.000  inhabitants  situated  upon  a port  or 
harbor  located  on  a navigable  lake  ot  stream.  I’oit 
authorities  located  upon  the  Great  lakes  - St 
Lawrence  Seaway  system  are  known  as  seaway 
port  authorities  Minnesota  Statutes  s 45X.O'*. 
Generally,  port  authorities  are  charged  with  the 
duties  of  promoting  the  general  welfare  of  the  poll 
district,  endeavoring  to  increase  Us  volume  of 


Water  Safety  Laws 

The  legislature  declared  in  l'*5'>  that 

It  is  the  policy  ot  this  state,  which  is  blessed  with 
an  abundance  ol  watei.  to  piomote  its  lull  use  and 
enjoyment  by  all  of  the  people,  now  and  in  the 
future,  to  promote  safety  for  petsoits  and  property  in 
connection  with  the  use  of  the  waters  of  the  stale,  to 
promote  uniformity  ol  laws  relating  to  such  use  and 
to  conform  with  any  requiiemenls  ol  the  l tilled 
Slates  relating  thereto  Minnesota  Statutes  § '('I  01 
Chapter  .’(>1  ol  lire  Minnesota  Statutes  sets  out  watei 
craft  licensing  requirements  of  Minnesota,  as  well  as  a 
comprehensive  set  ol  water  salely  rules.  I he  sherilts  ol 
llie  respective  counlies  are  cltaiged  w ith  the  responsibility 
of  enforcing  the  watei  safely  tulex.  and  to  maintain  a 
program  of  search  and  rescue,  posting  and  patrol,  and 
inspection  of  walerciaft  loi  hue. 

Metropolitan  Council 

The  I')(v7  legislaluie.  by  Chaplet  N'lo.  created  a 
Metropolitan  Council  for  the  seven-county  area  com 
posed  of  Anoka.  Carvei.  Washington.  Ramsey  . Hennepin. 
Dakota,  and  Scott  Counties  Hie  Metropolitan  Council, 
which  succeeds  to  the  powers  and  duties  ol  the  lormet 


Metropolitan  Planning  Commission.  i'  in >v 01  noil  In  a 
1 5-member  hoard  appointed  by  the  governor.  14  liom 
conned  districts  and  a chairman  appoinlod  at  large  with 
the  advice  and  consent  ol  the  senate  Hie  council  is  given 
broad  powers  in  the  area  ol  walei  lesomees  and  is  direei- 
ed  to  prepare  a conrprehensive  development  guide  lor  the 
rneliopolitan  aiea  which  leeogni/es  physical,  social  and 
economic  needs  \ll  legueslsby  local  goveinnrenial  nulls 
foi  federal  loans  01  giants  nuisi  he  subntilted  to  the 
council  In  the  field  of  water,  the  council  is  aulhoii/ed 
to  studs  the  feasibility  ol  piogianis  relating  hut  not 
limned  to  walei  supply,  letuse  disposal,  snrlace  walei 
drainage,  transpoi  lation  and  olliei  subtecls  ol  concern 
lo  residents  of  the  metropolitan  aiea. 

Minnesota  Resources  Commission 

In  oulei  to  las  the  basis  toi  the  establishment  ot  a 
loneleim  comprehensive  program  lo  preserve,  develop 
and  maintain  the  natural  resources  ol  the  stale,  the 
legislature  enacted  die  Omnibus  Natural  Resources  and 
Recreation  \ct  ol  l‘*b.v  Minnesota  Statutes  s s Xo.lNv 
Mi.ld.  llie  resources  loss  Inch  this  application  is  directed 
included  lakes,  users  and  streams.  In  particular,  the  legis- 
lative purpose  provides!  tor  the  essential  planning  lot 
both  ground  and  snrlace  walei  research  necessary  lor 
reciealion  and  conservation  purposes,  including  hydro- 
logic  studies  li  ss.is  also  intended  to  provide  an  inventors 
ol  presentls  available  outdoor  recreational  resources. 

In  l‘*<t7.  die  purpose  ol  tins  act  was  revised  by  the 
legislature  to  one  of  providing  the  legislature  with  the 
background  necessary  lo  evaluate  proposes!  programs  to 
preserve,  deselop  atisl  maintain  the  natural  tesources  ol 
die  slate  llie  long-iange  planning  function  ss.is  elimi- 
nated. Minnesota  I aws  l')(>7.  C'h.  NO  7 

Ihe  Minnesota  Resouices  Commission  (formerly  Out- 
dooi  Ressiuices  ( ommission).  comprises  seven  members 
of  die  senate  appointed  by  die  Committee  on  Commit- 
tees. and  seven  members  of  lire  house  appointed  by  the 
speaker.  Minnesota  Statutes  % So. 07. 

State  Planning  Agency 

l lie  agenev  was  created  by  the  legislature  m l‘*o5  lot 
die  puipose  ol  preparing  comptchensive.  long-range  is'c 
ommeusla lions  lot  the  oideily  aiul  cosrrslmaled  grsrw  ill  ol 
the  stale.  See  generally  Minnesota  Statutes  5 s 4.10- 
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Joint  Control  of  Interstate  Waters 

1.  Michigan  Mirmesota-Wisconsin  Boundary  Compact 

Ills'  Michigan.  Minnesota.  Wisconsin  Boundaiy 
Compact,  ratified  aiul  appioved  by  the  legislating 


in  1 047.  lormally  sets  the  boundaries  in  the  waters 
ot  I akes  Michigan  and  Supenoi  beiween  the  signa- 
tois  states.  Minnesota  Statutes  §§  I IS- 1 I 

2.  Great  Lakes  Basin  Compact 

llie  compact,  lalilis'sl  by  ills'  legislatme  m I ‘*55. 
created  an  agency  ol  the  patty  states  known  as 
the  Great  I akes  Commission  Minnesota  Statutes 
§ s I 21-  22  The  commission  (unctions  aic  asl- 
vissrry . and  n is  to  deal  with  the  tollowing  vvateis 
ly  mg  w iilim  the  p.n  ly  states 

a.  I akes  I rie.  Huron.  Michigan.  Ontario.  St  Clan . 
Supenoi.  and  the  St.  I awiencc  Rivei.  logethei 
with  any  and  all  natural  or  man-made  walei 
interconnections  between  oi  among  them 
h.  All  iiseis.  psrnsls.  lakes,  stieams.  and  other 
watercourses  which,  in  their  natural  state  s>i  in 
then  pievailing condition,  are  lubulaiy  to  I akes 
I lie.  Huion.  Michigan.  Ontario.  Si.  Clan,  and 
Superlsir  or  am  of  them  which  comprise  pail  ol 
am  watershed  draining  into  any  ol  said  lakes 
Ihe  staled  purpose  ol  the  compact  is.  through  co 
opeiative  action 

(1)  Tsi  piomote  the  orderly,  mtegrals'd.  and 
eompiehensive  development,  use.  and  eou- 
sen  at  ion  >4  ihe  walei  lessuirces  ol  the  Great 
I akes  Basin  (heieinal  lei  called  ills-  Basin  I 

(2)  lo  plan  loi  die  welfaie  and  development  ot 
the  water  resouices  ol  the  Basin  as  a whole 
as  well  as  tor  those  portions  ol  the  Basin 
w hich  may  have  problems  ol  special  concern 

(5)  lo  make  it  possible  Isu  the  states  ot  the 
Basin  and  then  people  to  derive  the  max- 
imum benefit  from  utili/ation  ol  public 
works,  in  the  form  of  navigational  aids  oi 
otherwise,  which  may  exist  or  which  may  be 
constructed  liom  time  to  time 

(4)  To  advise  m securing  and  maintaining  a 
propel  balance  among  mdusiii.il.  conimeici.il 
agticulluial.  water  supply  iesideiiti.il.  icciea 
lioiial.  and  olhei  legitimate  uses  ol  the  watei 
resources  of  the  Basin 

(5)  To  establish  and  mainiam  an  intei  govern 
mental  agenev  to  the  end  that  the  puipose' 
ol  this  compact  may  be  accomplished  mote 
etfe,  lively 

3.  South  Dakota  Minnesota  Boundary  Waters 
Commission 

llie  South  Dakota  Minnesota  Bo  md.iiv  \C  '. 

Commission  consists  ol  the  director  ot  the  game 

and  lisli  commission  ot  South  Dakota  the  comi’U' 
sioner  ol  conseiv.inon  ol  Minnesota  and  an  i 
neei  appointed  bv  the  eovemois  ot  Minnesoia  an. 


Si  hi  1 1 1 D.iki't.i.  .mil  has  the  powei  and  author  its 
a In  investigate  and  prescribe  a plan  tin  control- 
line  and  regulating  l lie  levels  ol  aililicialls  con- 
t lolled  honndai  v vs  aleis 

h In  conduct  invest  illations,  snivels,  and  heal- 
ings. and  make  oideis  to  eltecl  the  eontiol  ol 
the  levels  ol  the  boundary  waters 
lhe  commission's  orders  aie  enloiced  hv  applica- 
tion lot  ui|iinclion  to  the  distitel  court  01  circuit 
coin!  in  eitliei  state  many  counts  atlected  hv  the 
order 

4  Tri  State  Waters  Commission 

I Ins  eoiiimission  was  eiealed  lor  the  purpose  ol 
t in.'  ill  t a mill  cooperation  to  insure  lire  most  advan- 
tageous utili/alton  ol  the  waters  ol  the  Red  Rtvei. 
lor  the  control  ol  the  Hood  waters  ol  this  river, 
and  toi  the  pievention  ot  the  pollution  ol  such 
waters  Minnesota  Statutes  s I I4.l)l * * * * *>. 

lhe  commission  ts  given  the  dull  ol  studs  me 
the  various  water  problems  lelating  to  lire  vvaiei 
supply  within  the  drainage  basin  ol  the  Red  Rivet 
Is  me  vv  ithiir  the  boundaries  ol  the  states  I o ellect 
Us  purposes,  the  commission  is  given  the  following 
powers 

lal  lo  approve,  before  commencement  ot  con- 
struction. plans  loi  works  on  boundary 
waters  contemplated  bv  state,  municipal,  ot 
niilustii.il  agencies 

(hi  To  esercise  the  powet  ol  eminent  domain 
(cl  lo  cooperate  nr  studies,  snivels,  and  the 
maintenance  and  operation  ol  svaici  protect', 
with  ledciul.  slate  or  municipal  agencies 
till  lo  exetcise  all  other  poweisnot  inconsistent 
with  the  constitutions  ol  the  1 tilted  Slates. 
\oith  Dakota.  South  Dakota  ot  Mintiesola 
Mihoiigh  the  commission  is  entpoweied  to  main 
tain  and  eontiol  lake  levels  and  stieam  How  on 
bouudai  v waters  vv  it  Inn  the  area,  it  can  do  so  on  I v 
with  the  appioval  ol  the  comity  01  state  agencies 
m which  .ue. i such  lake  or  stieam  is  located  In 
certain  areas  designated  bv  statute,  the  commis- 
sion has  no  iiirisdiclion  ovci  lake  levels  or  stream 
llovv  Minnesota  Statutes  x II4U"  Subd  S 

5  Great  Lakes  Basin  Commission,  Souris  Red  River 
Basin 

I lie  I'Kv7  I egisl.it me.  bv  ( liaplei s I and  si>  I . 

auilioi i/ed  p.ulicipation  bv  the  slate  ol  Minnesota 

m the  (ire.il  lakes  Basin  Commission  and  in  the 

Soiiiis  Red  K.iinv  Rivet  Basins  Commission  I liese 

two  ledciul  state  commissions  have  been  oigam/ed 

and  aie  now  beginning  to  lunvlion 


6  Boundary  Waters  Canoe  Area 

So  studs  ol  the  law  applicable  to  Minnesota 
vv  aleis  would  be  complete  vv  itliout  reference  to  the 
va i ious  laws  designed  to  piotect  and  preserve  the 
Bound. in  Waters  Canoe  \iea.  an  area  uniipie  lo 
the  state  ol  Minnesota,  the  use  of  w hich  is  govern- 
ed bv  treats  . tedeial  law  and  state  law 

l'lie  Webster  Ashbuiton  I reatv  ot  I N42  between 
the  l lilted  States  and  Great  Britain  established  the 
boiiiid.nv  line  between  the  United  States  and 
Canada,  and  provided  that  "all  the  Water  ( oin- 
mumcations  and  all  the  usual  portages  along  the 
line  from  l ake  Superior  to  lake  ot  the  Woods, 
also  Grand  Portage.  Iron!  the  shore  ol  lake  Stipe- 
rroi  to  the  Pigeon  River  is  now  actually  used,  shall 
be  lice  and  open  to  the  use  ol  the  citi/ens  and 
subjects  ol  both  countries.  In  I'HI'h  the  l tilted 
States  and  (lieat  Britain  entered  into  the  Root- 
Btvce  ( Boundary  Waters  I heats,  which  defined 
houndarv  waters  as  the  waters  from  main  slioie  to 
main  shore  of  the  lakes,  users,  and  connecting 
waterwuss  along  the  international  houndaiy  be- 
tween the  United  Slates  and  C anada,  including  all 
bass.  arms,  and  inlets,  lhe  treaty  sets  lortli  an 
agieeinent  between  the  l nited  States  and  (lieat 
Bi Haiti  that  the  navigation  of  all  navigable  botind- 
aiv  vvateis  shall  forever  continue  lice  and  open  loi 
the  purpose  of  commerce  to  the  inhabitants  ol 
and  lo  the  slops,  vessels,  and  boats  ot  both  coun- 
tries subject  to  any  laws  and  regulations  ot  either 
count  iv  within  /one  territories  not  inconsistent 
with  the  privilege  of  tree  navigation  and  applied 
w itliout  disci imittat ion  of  both  vounli  ies. 

lhe  Slnpstcad-Nolun  \ct  ot  I 'DO  withdrew 
public  lands  m the  Superiot  National  I oiest  area 
of  northern  Minnesota  I join  emu  oi  appi  opt  union 
runlet  the  public  land  laws  o!  the  l lined  Slates 
lo  l S ( \ § 577 

1 oggine  was  toi  bidden  on  all  shoiehnes  liom 
anv  lake  ot  stream  in  the  area  to  a depth  ot  400 
leet  liom  the  nalmal  vv  ate i line  Mietation  ol  the 
natural  watei  level  ot  am  lake  oi  stieam  m the  tie 
signaled  aiea  without  permit  was  piolnbited  In 
|‘»4.s.  (he  I hv  e-Blat ink  \c 4 empowered  the  Secte 
tan  ot  Xgriculluie  to  .lupine  lands  within  the 
aiea  silicic  in  Ins  opinion  the  development,  exploi- 
tation. oi  the  potential  development  and  exploits 
lion,  unpaued  oi  threatened  to  iiupan  the  uniipie 
qualities  and  ii.ilui.il  leatures  ot  the  remaiitmg 
wilderness, canoe  country  If)  US.C.A.  i 5 (el 

I lie  W ildemess  V l ol  ll>04  I’ublii  I aw  ss 
7s  Stat  S'Ht,  so  lai  as  n dealt  with  the  use  ol  watei 
in  the  boimdai  ies  canoe  aiea.  pnw  uled  that  the  use 
ol  an ci at t oi  motorboats  vvlieie  established,  mas 


State  and  Local  Agencies 


be  pei milted  in  continue  subject  to  such  reslnc 
lions  .is  ilie  Secretaty  ol  Agi iciiliiue  deems  desif 
able  I lie  act  also  ptoxtdx'd  that  willun  the  wilder 
ness  area,  including  the  HAM  \.  the  I’resident  max 
authorize  iegul.iiioiis  concerning  the  prospecting 
for  xxatet  resources  and  the  establishment  and 
maintenance  of  reservoirs  and  water  conservation 
works  I lie  act  specifically  piovidcd  that  it  was  not 
to  be  eonstrued  as  an  exemption  from  state  water 
law  s. 


PROGRAMS 

Introduction 

Since  congress  enacted  the  Water  Resources  Planning 
Act  of  ll>(>7.|s  much  lias  been  written  and  catalogued 
concerning  various  programs  and  projects  dealing  with 
water  and  related  land  resources.  These  publications  il- 
lustrate to  varying  degrees  the  roles  the  federal,  state 
and  local  governments,  private  organizations  and  inter- 
state agencies  have  assumed,  both  separately  and  jointly  . 
in  studies,  planning  and  actual  development  of  water 
resources.1 5S 

While  tills  report  deals  with  state  and  local  programs 
completed,  in  progress  or  contemplated,  tederal  and 
interstate  programs  are  mentioned  in  order  to  provide 
any  overall  understanding  of  water  programs. 

Federal  Agencies 

federal  agencies  having  significant  responsibilities  in 
water  resources  in  Minnesota  are;  t inted  States  \tmy 
C orps  of  I ugineers.  Noitli  C entral  Division.  St  Paul 
District;  l titled  States  Department  of  Agriculture.  Agri- 
cultural Conservation  Progiam.  Agricultural  Research 
Service-Soil  and  Water  Conservation  Research  Division 
Corn  Belt  Branch.  I aimers  Home  Administration,  forest 
Service  North  Cential  forest  I xpcrimenl  Station.  Soil 
Conservation  Set  vice;  United  States  Department  ol  Com 
meree.  Weather  Bureau.  United  States  Department  ol 
Health.  I ciue.it ion  and  Welfare.  Public  Health  Seivicc. 
United  Stales  Department  of  the  Interior.  Bmeau  ol 
Mines.  Cieologie.il  Suivey -W alei  Resources  Division.  I i'll 
and  Wildlife  Service.  Bureau  of  Spoil  I ishenes  and 
W ildlife  Region  Bmeau  ol  Commeici.il  I ishenes.  and 
Bmeau  of  Outdooi  Kecication 

Coordination,  cooperation  and  eommimiv  1 1 ion  with 
each  agenev . along  with  state  and  local  agencies,  are  and 
will  be  needed  to  provide  the  most  el  Iteient  development 
and  management  ol  the  state’s  water  resources 


Siate  agencies  having  ma|oi  responsibilities  in  water 
and  related  resources  jre  Minnesota  Department  ol 
Natural  Resources.  Minnesota  Department  ot  Health. 
Minnesota  Department  of  Highways;  Minnesota  Depart- 
ment ol  Iron  Range  Resources  and  Keliabihl.ilion. 
Minnesota  Geological  Survey.  Minnesota  Association  ol 
Soil  and  Walet  C onseivation  Districts:  Minnesota  State 
Soil  C onseivaiioii C ommission:  Minnesota  Pollution  C an 
tiol  Agency  . Metropolitan  l oimvil:  and  the  l niversity  ot 
Minnesota  Water  Resomees  Research  C ciitei.  In  addition, 
various  other  agencies,  commissions  and  commit u*cs. 
along  with  the  newly  created  Watei  Resources  Cooidi- 
uating  Committee,  contribute  to  statewide  activities 
regarding  water. 

1.  Planning 

l ire  hsi  of  agencies  and  organizations  concerned 
with  waters  is  iinguestionably  a lengthy  one.  Pie- 
venting  duplication  ol  study  and  simultaneously 
encouraging  dissemination  of  data  and  information, 
joint  research  and  cooperative  projects  appears  to 
be  a primary  goal  for  the  slate. 

Until  rather  recently . most  state  and  local  agen- 
cies were  not  concerned  with  long-range  planning. 
Rather,  agencies  devoted  then  energies  to  the  ad- 
ministration and  enforcement  of  existing  watei 
laws  and  policies.  I niihei.  any  new  policies  or 
planning  for  water  resources  was  initiated  by  each 
separate  agency  with  little  or  no  regard  for  the 
effect  such  innovation  might  have  on  some  othei 
agency  s undertakings 

Ilie  I edcral  Watet  Resources  Planning  Act  ot 
I Otis  provided  the  framework  tor  a departuie  liom 
tins  haphazard  approach  I lie  act  olleied  the  state 
the  opportunity,  m collaboration  with  the  fedei.il 
government,  to  create  a central  planning  agenev 
for  water  tesources.  In  January  I ‘*('7.  this  was  put 
into  effect  by  Minnesota  with  the  establishment 
<>i  ,i  Watei  Resources  Coordinating  Committee 
undet  the  supervision  and  control  ol  the  Vitm.il 
Resomees  Planning  Director  Its  mam  ohieetives 
are  to  assist  the  State  Planning  Agency  m an  ad 
vtsoiy  capacity  and  to  undertake  the  following 
primal  y functions 

a.  I.ncourage  state  ledeial  and  local  and  pnvate 
organizations  to  cooperate  with  one  anotliei  in 
the  definition  and  solution  ol  the  state  s watei 
and  related  land  resources  planning  progi.tms 

b.  I stablish.  wltete  iieeess.ny  and  maintain  liaison 
with  the  x.iiioiis  fedei.il  and  'tale  agencies  pie 
vioiislv  mentioned 

. Pailicipale  in  fcdcial.  ledeial  stale,  oi  lutcisian 

tr 


comprehensive  water  and  related  land  resouices 
planning. 

d.  Participate  in  walet  pollution  eontrol  programs 
in  tile  state 

e 1’iepare  a comprehensive  statewide  water  and 
related  land  resources  plan  in  harmony  with 
comprehensive  planning  ol  other  resources  ol 
the  stale  and  in  light  ol  local,  regional,  national 
and  international  water  and  related  land  re- 
sources plans. 

t Piovide  tor  the  state  training  of  qualified 
personnel. 

g Sponsoi  conferences,  meetings,  seminars  and 
other  informational  and  educational  programs 
dealing  with  water  and  related  land  resouices 
flic  Coordinating  Committee  will  not.  undei 
normal  circumstances,  become  directly  involved  in 
work  on  any  specttic  programs. 

Planning  programs  have  been  initiated  in  specific 
state  agencies.  The  Department  of  I conomic  De- 
velopment's Community  Planning  Division  assists 
communities  and  regional  areas  throughout  the 
state  to  develop  a program  with  the  mam  emphasis 
on  earn  ing  out  an  integiated  planning  program, 
l our  divisions  of  the  Department  of  Natural  Re- 
sources are  engaged  in  various  planning  programs 
The  Division  of  forestry  is  preparing  a forest  man- 
agement plan  which  includes  rnventoiy  ol  land, 
timber,  growth,  planting  needs  and  lake  and  river 
recreation  on  a distiict  basis,  lire  Game  and  I isli 
Division  continues  on  programs  of  planning  for 
selected  watersheds,  litis  planning  project  includes 
inventories  of  lakes,  marshes,  streams  and  upland 
game  habitat.  I he  Section  of  Comprehensive  Plan- 
ning is  in  the  process  ot  refining  an  outdoor 
recreation  plan-"Minnesota  Outdoor  Recieation 
Prolumnurv  Plan  - Hydrologic  reports  on 

each  of  .>')  watersheds  covering  the  state  are  being 
prepared  under  a cooperative  agreement  with  the 
Division  ot  Soils.  Minerals  and  Waters  and  the 
l Hi  ted  Slates  Geological  Survey.  I inally.  agencies 
such  as  the  Minnesota  Slate  Soil  and  Water  (’onset  - 
vation  Commission,  and  the  Minnesota  Pollution 
Control  Commission,  participate  in  continuing  pro- 
grams to  establish  criteria  tor  the  expenditure  ol 
funds  and  the  establishment  of  quality  standards 
for  water  Ot  a local  nature,  the  new  Metropolitan 
Council  will  be  engaged  in  the  pieparation  and 
publication  ot  the  "Metropolitan  Water  Study."  as 
well  as  other  studies  dealing  with  the  met  ropolilan 
resource  problems. 

2.  Research 

Since  its  inception  in  September  l‘>M.  the 
Walet  Resources  Research  Center  litis  been  a major 
contrihutoi  and  coordinatin'  ot  research  ellorts  in 


watei  i elated  land  i es< lurces  The  . i 1 i 
the  auspices  ol  the  I mvc-ity  ol  Minnesota  Gt.tdti 
ate  School  \ primary  objective  ol  the  centet  is  to 
ciHuditiate  l inversitv  icseaich  with  the  resource 
programs  ot  local,  state,  ledeial  and  private  agen- 
cies 1 he  center  also  ptowdex  a valuable  setvwc  bv 
acting  as  an  information  exchange  thiouglt  distil 
button  ol  circulars,  newsletters  and  bulletins. 

Through  constant  compilation  ot  gathered  data 
the  center  is  able  to  .ismsi  and  advice  oilier  age  in  ics 
ot  needed  teseaich  ill  aieas  ot  water  lesouices 
which  may  liavt  been  neglected  • > aie  in  need  ol 
re-evaluation 

In  addition  to  present  studies  the  importance 
of  planning  foi  Inline  reseat ch  is  not  oveilooked 
by  the  centei  With  the  assistance  of  advisory  com- 
mittee members  and  consulting  council  lepreseula- 
tives.  the  center  formulates  pnoiity  lots  on  lutute 
subjects  of  research 

Various  divisions  witlun  the  Iramewoik  ol  l lie 
Department  of  Naluial  Resouices  conduct  exten- 
sive research  programs  The  "Hydrologic  Studies'" 
section  is  primarily  concerned  with  analysis  ol 
basic  data  and  interpretive  studies  ot  water  re- 
souices, Studies  are  made  for  projects  tor  improve- 
ment of  lakes  and  streams,  determination  of  the 
natural  ordinary  high-water  math  of  lakes,  and 
projects  lor  the  protection  of  lakes  and  streams.  In 
general,  studies  are  aimed  at  providing  quantitative 
criteria  in  areas  w here  causes  and  effects  are  only 
vaguely  understood.  Reseat  ch  presently  being  con- 
ducted or  proposed  includes: 
a.  Replenishing  ground  waters  storage  by  artificial 
recharge  of  acqtufeis  by  injection  wells  or  othei 
means. 

b Soil-water  relationships,  with  special  reteience 
to  rates  of  infiltration  of  surface  water  into  the 
ground. 

c.  evaporation  from  water  surface  and  from  soil 
oi  vegetative  cover.  A classic  study  ol  evapora- 
tion from  lakes  and  reservoirs  was  published  in 
I ‘■>4 2 under  the  sponsorship  ot  the  Conner 
Minnesota  Resources  Commission  I Ins  studv 
will  be  revised  and  republished, 
d Small  watei  areas,  ponds,  matshesand  swamps, 
will  be  studied  to  determine  then  effect  on 
ground  and  sutlace  water  lesources.  and  a plan 
evolved  tor  then  best  use  and  development. 

The  Game  and  I ish  Division  likewise  engages  in 
extension  research  progiams  toi  watei  and  related 
land  resources.  Programs  currently  in  opeialion 
include  investigation  ot  pollution  as  it  affects 
game  and  fish:  pesticides  investigation;  fish  diseases 
and  parasites.  Mississippi  Rivet  investigations. eval- 
uation and  experimental  development  ol  wetlands 
and  other  game  habitat,  banding  and  marking  ol 


duck'  wallcvc  studies  m lakes,  lake  Nupenoi 
Sleellieail  I mill  studies.  ami  numerous  otlrei 
studies  alicctmg  main  species  ot  I nil,  lowl.  Im 
hearers  und  then  natural  environment  In  addition, 
the  leseareli  seetion  surveys  and  maps  tish,  lake, 
stream  and  game  aieas  In  dale,  over  7t)l)(lol  these 
Mines s have  been  eompleted 

3 Data  Collection 

I lie  Depaitmenl  of  Naim.il  Resoinces  play  s the 
major  mle  in  the  collection  and  compilation  ol 
data  on  u aiei  Much  ol  this  win  k ol  gathering  and 
nkoidine  daia  on  Miitace  waters,  ground  vvatei'. 
and  (.pialilv  ot' water  is  done  nndei  an  annual  agree- 
iiienl  with  the  l lined  Males  tieologie.il  Survey. 
Walei  Resomees  Division  In  piev tons  y eais.  much 
ol  this  bask  data  was  collected  by  the  l lined 
Males  Geological  Mines  nndei  a cooperative  ar- 
tanecment  with  the  lion  Range  Resources  and 
Rehab iht aiu'ii  Commission. 

I he  data  collection  projects  present l>  in  opera- 
tion aie  luuneioiis.  t.auges  aie  in  use  to  measure 
lake  water  levels  Siieam  gaging  is  carried  on  lo 
measure  crests  on  high  flow s ol  Minnesota  s streams 
and  rivets.  V.uious  records  are  maintained  bv  the 
Seel  ion  ot  Waters  from  information  supplied  In 
permit  holders  regarding  waters  appropriated  in 
accordance  with  ilicii  permits.  Municipalities  tiu- 
iiish  infortuatiou  based  on  then  annual  water  use 
records. 

Well  logs  are  required  to  be  tiled  with  the  de- 
partment bv  well  drillers  and  contractors.  111  addi- 
tion. slate  personnel  conduct  tests  throughout  the 
stale  to  measure  groundwater  levels  in  various 
geologic  lormatiotis  \nalv  scs  are  continually  being 
conducted  on  well-formation  samples  In  addition, 
private  organizations  and  the  (lame  and  l-islr  Divi- 
sion  coniribute  analysis  tcsi  samples  trout  lakes 
and  streams  located  throughout  the  state 

Ihe  bureau  ol  I nglueermg  ol  the  Depaitmenl 
of  Natural  Resimrc cs  has  as  a major  task  the  survev 
of  lands  and  the  preparation  of  topographic  maps 
hn  acquisition  and  development  of  tish  and  wild- 
life management,  boating,  swimming,  etc  I he 
bureau  is  also  engaged  in  lire  study  ol  public  access 
sues,  forestiv  campgrounds  and  all  phases  ol  path 
development  Ihe  bureau  eoopeiates  with  the 
t inted  Slates  Geological  Survev.  particularly  in 
Ihe  area  of  topographic  mapping. 

4.  Development  and  Construction 

Hie  development  and  iniplenienlat ton  ol  pro- 
gi.mis  a flee  ling  vvatei  and  icl.ited  land  icsoiiiees  is 


an  evei-eonluming  pro. , < 

mug.  icse.iieli  and  data  *o  * 1 1 v- ^ in  a ih  pi  1 .1 
put  into  et  lev  1 ate  the  . ulmmatnm  of  a mu 
ol  efforts  to  benefit  tile  state  and  its  pcopk 

I Inod  Courrol  Ih  1 111iedS1.1t.  \ 1 

ol  I ngmeei s is  the  majoi  agetu  v coiio 

llood  eonliol  til  Its  opcialloi  ihe  , 1 »i p -■  w ' n - s 

closely  with  local  and  stale  agencies  planning 
and  initiating  piogi.uns  to  eontiol  high  w.iicis 
Various  programs  completed  01  in  progress  ate 
found  on  ihe  Otter  I ail  Rivei . Red  1 .ike  Riv 
Mississippi  Rivei  and  the  Minnesota  Rive 

In  addition,  the  local  vvatei  shed  di'lncis  . 1 
the  slate  play  an  aeiive  mle  in  developing  p> 
grams  to  effectively  handle  llood  eontiol  ind 
llood-plam  /onuig.  Ihe  l.i'k  ol  levtewme  ihe. 
pioposals  and  plans  ot  all  othei  agencies,  local, 
state  and  ledeial.  is  done  by  the  1 >ep.u intent  a 
N1tu1.1l  Resomees 

b Water  Supply  Supplementing  the 

the  Department  ol  ( onservation  and  l 1 o 
si. lies  Geological  Survey  in  the  area  ol  av 
supplies  ot  watei  aie  state  agencies  su,|  .0  1 1 1 
Department  of  Health's  Seetion  ■ • W ,iu  Sup:-  \ 
and  (iener.il  I ngmeei  me  which  j«i 
users  in  efforts  to  Ini  till  llieii  needs.  Ihe  Dive 
sion  ol  Waters.  Soils  and  Mmeiuls.  1:1  .1 
lion  with  the  biueau  ol  I ugmcviiug  .ismsi-  il 
Division  ol  I’aiks  m llte  coiislmclion  and  m.m 
tenauee  of  wells,  dams  and  control  stiuetuu-' 
for  recreational  pools  and  domestic  cousumpliw 
use  I lie  biueau  ol  I ngmeeimg  dulls  well'  to 
supply  walei  tor  ihe  stale's  use  on  , oiisen  at  101 
lands  I he  Depai  1 meul  of  I leallh  - Watei  S . ; - . ■ 1 s 
Seel  ion  examines  plans  and  piep.nes  icpoi  m ; 
plans  toi  public  vvatei  supplies,  plumbing  >v> 
tents,  swimming  pools,  and  sewage  systems  uni 
disehaiging  to  sin  lace  drainage  eouises  li  ex- 
amines and  licenses  mobile  Irailei  courts,  m 
spccis  ehildien's  camps,  immigi.uu  laboi  vamps 
and  induslii.il  camps  li  also  oilers  le.luiua 
avlviee  and  assistance  to  conimunincs  in  llu-n 
overall  developmeni  ol  vvatei  supply  and 
treatment . 

lo  insure  continued  quality,  and  unproved 
quality  wheie  necessary . the  Dep.nimenl  o' 
Health  and  the  Mmnesoia  Pollution  t enrol 
Agency  assume  leading  roles  among  state  agen 
vies.  Ihe  Depaitmenl  ol  Health's  mam  lunctn 
is  the  prevention  ol  disease,  disability  and 
premaliue  death  lltmiigh  ihe  appheatiou  o|  pi, 
veulalive  medieme  and  the  elimination  ol  health 
ha/aids  In  helping  lo  aeeomphsh  ilu-s,  obi,, 
lives  ihe  Division  ol  I nvnonmenial  N.uui  hi,  - 


is  most  dncclly  concerned  with  watei  Progi  a ms 
mutated  In  (lit,-  division  aie  aimed  primal ilv 
ai  the  ei  nliol  and  understanding  of  environ- 
nienial  factors  concerning  aeeeplable  public 
watei  supplies,  adetpiale  sewage  liealinenl  la 
eililies.  control  ot  industrial  waste  pioduels, 
inspection  ot  ovei  2 1.000  hotels,  restaurants 
and  icsorls  on  a y earls  basis,  and  various  i.idia- 
tion  control  programs. 

Navigation  As  in  the  (loud  control  area,  the 
United  States  Army  Corps  ot  Engineers  plays 
the  predominant  role  in  developing  and  con- 
structing navigation  projects  in  the  state  I he 
( orps  does  not  initiate  civil  projects,  toi  this  is 
done  h\  local  interests  after  authorized  by 
congress  However,  the  actual  constru  lion  is 
undertaken  by  the  corps  Some  ot  l he  projects 
completed  ln  the  corps  are  the  St.  Cioix  Rivei 
mp  ■ fron  Presc'ott.  Wisct insin  to  Taylors 
I alls.  Minnesota:  Minneapolis  and  St  Paul 
harboi  facilities  on  the  Mississippi  River;Grand 
Ma  i a is  llatbot  on  lake  Supcrioi . and  dredging 
and  miprovemeiits  to  harboi  facilities  at  Duluth- 
Superioi 

In  addition,  the  corps  enters  into  cooperative 
agreements  for  navigation  improvement  projects 
with  \ ai  ions  local  and  state  agencies  An  illustra- 
tion of  this  cooperative  type  of  arrangement  is 
the  Nine  I oot  Navigation  project  on  the  I ovvei 
Minnesota  River,  a joint  project  of  the  local 
watershed  district  and  the  corps. 

d Power-  Waters  ol  Minnesota  are  used  foi  the 
generation  of  hydroelectric  and  steam  power. 
In  l‘>51).  there  were  52  hydroelectnc  and  M 
steam-electric  generating  plants  in  operation  m 
the  stale.  These  plants  are  generally  eithei  pit 
cutely  owned  or  run  on  a cooperative  basis 
Ihev  are  regulated  somewhat  bv  the  Cominis- 
sioner  of  Conservation.*  m that  peinuls  to  ap- 
propriate waters  must  m certain  instances  be 
aci|uired.  Ptibliv  and  pnvate  studies  ate  con- 
tinuing in  noitheast  Minnesota  to  discover  new 
sources  of  vvaiei  lor  the  use  ol  the  mining 
industry 

c Recreation-  In  addition  to  the  planning  pto- 
grams  and  projects  affecting  recreational  uses  ot 
water  and  related  land  resources,  a continual 
program  of  maintaining  facilities  to  accommo- 
date people  engaging  in  outdoor  recreational 
activities  in  state  parks  and  historical  places  ot 
interest  is  the  responsibility  of  the  Division  ol 
Parks 

Ihe  bureau  of  Boat  and  Watei  Saletv  con- 
stantly promotes  a program  ol  satelv  to  petsons 


and  property  using  Mimic--  -la'  w.ti  I 
Bureau  also  enforces  and  administers  the  law 
c|uiruig  the  registration  ol  most  watercraft  i cd 
in  Minnesota 

I here  are  also  li  ic al  and  r c gi<  na  prt 
organizations  that  actively  promote  and  l"sict 
programs  to  enhance  the  state’s  stock  ot  came, 
fish  and  low  I . 

5 Regulatory  Programs 

Historically,  the  various  divisions  ol  the  Depart 
ment  ot  Natural  Rest  mi  ces  hav 
to  adiiiimster  and  entoice  the  laws  pertaining  to 
watei  as  enacted  by  the  legislature  Mthough  in 
recent  y oats  there  has  been  a gieatei  emphasis 
placed  on  planning  and  study  as  is  evidenced  by 
the  preceding  discussion,  enforcement  and  admin- 
istration of  existing  laws  is  an  essential  j’ait  ot  the 
duties  ot  the  Department  Ihe  major  responsibility 
of  regulation  still  rests  with  the  ( omnii"tonei  a 
Conservation ' thiougll  the  .ipphculn  i:.. 

permit  sy  stem  Investigation,  field  checks,  sun cy 
and  sanctions  tor  violations  are  all  tasks  performed 
by  the  department. 

The  Minnesota  Highway  DeputMiivni  i-  p. 
sible  for  maintaining  propel  drainage  ot  state  Ingle 
ways  and  peipetuating  the  drainage  systems  llu 
Hydrologic  l nit  ol  the  depar  tment  hand 
of  inspecting,  repairing  and  improving  drainage 
piojects  affecting  the  state's  highway  system. 
Problems  dealing  with  sedimentation  and  erosion 
are  also  studied  by  the  highway  department,  as 
well  as  other  slate  agencies,  in  cooperation  with 
the  Corps  ol  I ngineers.  New  methods,  approaches 
and  equipment  are  sampled  and  tested  constantly 
Drainage  and  irrigation  problems  aie  an  even 
learning  problem  to  the  citizens  ol  Minnesota 
Much  ot  the  regulation  in  this  area  is  derived  front 
the  provision  ol  Chaplet  Ido  ol  the  Minnesota 
Statutes.  Here  local  agencies  are  mainly  involved, 
either  through  tile  county  hoaidsor  district  couits 
Again.  irrigation  pioceduiC'  aie  legulaled  bv  the 
penult  system  previously  discussed. 

In  concluding  a disv ussion  ot  Ihe  programs  deal- 
ing with  w at ci  and  related  land  icsoun  es  in  \t  mu 
sola,  the  most  recent  change  is  the  creation  ot 
watershed  districts.  \ relatively  new  appioach  to 
regulation  of  waters  in  localized  aieas.  watershed 
ehs 1 1 lets  cioss  boundaries  ol  tiadition.il  local  gov- 
ernmental unit'  The  objective  is  to  have  districts 
winch  encompass  entile  aieas  affected  bv  the 
par t le'tilai  watershed  Ongmally  cieated  bv  the 

• l«*  In  llu  U’NpoiiMbilifx  nl  llu  i ommivNHuu-f  «>l  Vitnr.il  He 
Muircfv  i*ffiu  ti\e  l.imi.irx  l*>7l 


Minnesota  Water  Resoutces  Boaid.  a watershed 
distnet  regulates  and  plans  projects  varying  from 
tim'd  plain  zoning  to  industrial  uses  to  recreational 
labilities  With  the  adoption  of  then  comprehensive 
plans  prepared  only  after  extensive  consultation 
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Minn.  Stat.  s I05.5S  ( 1 005  I 
Minn.  Slat.  §§  100,41  (II.  42  (|Oo5l.  The  com- 
missioner referred  to  in  tit  is  provision  is  the  com- 
missioner of  conservation.  Minn.  Stat.  § 105.57 
(2l(  !'io5).  Ills  duties  are  more  elaborately  set  out 
in  § 1 05.50  ( 1 ) as  follows 

WATER  CONSERVATION  PROGRAM  The 
commissioner  shall  devise  and  develop  a general 
water  resources  conservation  program  for  the 
state.  The  program  shall  contemplate  the  con- 
servation. allocation,  and  development  of  all  the 
waters  of  the  state,  surface  and  underground, 
for  the  best  interests  of  the  people.  The  com- 
missioner shall  be  guided  by  such  piogram  in 
the  issuance  of  permits  for  the  use  and  appro- 
priation of  the  waters  of  the  state  and  the  con- 
struction. reconstruction,  repair,  removal,  or 
abandonment  of  dams,  reservoirs  and  other  con- 
trol structures,  as  provided  by  Sections  105.57 
to  1 05.55. 

266  Minn.  40S.  125  N.W  . 2d  600  ( I ‘>65  I. 

Id..  125  N.W.  2d  at  706-07. 

Id..  125  N.W  . 2d  at  706. 

Minn.  Stat.  s 105.44(1065). 

Of  course,  a party  aggrieved  by  the  administrative 
agency  has  recourse  under  Chapter  105  to  a judi- 
cial review  of  the  agency's  findings  and  order.  See 
Minn.  Stat.  § 105.47  (ll>o5). 
f ailure  to  use  the  waters  does  not  affect  the  ripar- 
ian owner's  rights  to  do  so  in  the  future.  Reeves  v. 
Backus-Brooks  Co..  85  Minn.  550.  86  N.W.  557 
( 1 00 1 ). 

Report  of  the  legislative  Interim  Commission  on 
Water  Conservation  Drainage  and  f lood  Control. 
1055.  p.  17. 

Minn.  Slat,  s 1 05.64  ( 1 065 1. 

Minn.  Stat.  5 1 05.44  (0)  ( 1 065 ). 

Pub  I No.  80-80.  8'tili  Cong  . July  22.  1067. 
Publications  ol  pat  l icttl.tr  importance  to  Minnesota 
and  its  waters  and  related  problems  are  federal. 
State  and  focal  Agencies  Concerned  with  Water 


Resources  m Minnesota.  Bulletin  No.  I.Watei  Re- 
sou  ices  Research  Center.  December  1065:  Water 
and  Related  I and  Resources  Planning  in  Minne- 
sota. Water  Resources  Coordinating  Committee. 
State  Planning  Agency.  St.  Paul.  Minnesota  Minne- 
sota Water  Resources  Review  Committee.  Sub- 
committee IV  - Management  ot  Water.  July  1 066. 
Hydrologic  Atlas  of  Minnesota.  Department  ol 
Conservation.  Bulletin  No.  It).  April  l'>50.  Much 
ot  the  information  in  this  section  is  abstracted 
from  these  sources. 
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STATE  OF  MISSOURI 


FOREWORD 

Planning,  as  a technique  in  the  decision  making 
process,  must  be  designed  to  assist  in  political  judg- 
ments relating  to  public  investment  in  the  resources  field. 
In  the  process  of  determining  the  optimum  utilization 
of  water  resources,  it  is  necessa r\  to  understand  com- 
pletely the  current  situation  and  the  events  leading  to  it 
It  is  also  necessary  to  consider  fully  the  land  uses  that 
affect  the  quantity  and  quality  of  water  as  well  as  the 
effect  ol  the  available  watei  supply  on  the  potential  for 
land  use.  1'h is  publication  presents  the  current  situation 
in  watei  and  land  development  from  the  standpoint  of 
both  legal  and  physical  aspects.  It  is  intended  that  the 
material  will  assist  in  determining  possible  solutions  to 
water  and  related  land  problems  that  confront  or  may  in 
the  future  conlionl  the  Stale  ol  Missouri. 

Die  material  is  presented  in  a manner  designed  to 
serve  two  purposes.  I trsl,  the  publication  can  serve  as  a 
ready  reference  to  legislators  and  government  officials 
interested  in  existing  conditions  governing  the  availa- 
bility. use.  and  management  of  water  within  the  state. 
Second,  it  can  be  used  lit  comprehensive  liver  basin 
planning  as  a basis  lor  lodgments  regarding  institutional 
approaches  capable  ol  solving  short  and  long-term  watei 
needs 
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PROPERTY  RIGHTS  IN  WATER 

Introduction  and  Overview 

As  ou i population  increases  and  the  technological 
nature  of  out  civilization  becomes  increasingly  mote 
complex,  the  demand  for  watei.  lor  consumptive  and 
other  uses,  grows  apace  Watei  is  needed  loi  domestic 


usov  loi  mauufac lui mu.  power  .mil  agricultural  uses, 
anil  also  lor  recreational  uses  Nol  mils  doom  i Ivors  and 
stieams  furnish  us  with  vital  walei  loi  out  basic  needs, 
but  thex  also  serve  as  a means  tor  carry  mg  oft  otu  waste 
products.  I he  importance  ol  an  adequate  supple  ol 
water  as  one  of  the  fundamental  bases  ol  modern  lile 
becomes  more  clearly  recognized  each  year. 

Missouri  has  tonuuatelv  been  blessed  with  an  ample 
supply  ol  water,  ttt  the  form  of  substantial  rainfall  and 
with  many  magnificent  rivers  and  springs.  In  the  develop 
ment  of  the  state,  problems  of  water  shortage  have 
placed  little  part.  However,  the  adequacy  ot  our  watei 
stipplv  is  beginning  to  be  doubted,  as  demands  lot 
water  increase  while  otu  water  tables  drop  and  our  water- 
courses show  signs  ot  being  inadequate  to  meet  the  mani- 
fold demands  made  upon  them.  Shortages  ot  watei  are 
beginning  to  be  fell,  and  will  be  experienced  more 
acutely  as  competing  uses  of  water  increase. 

Where  water  shortage  exists,  two  things  can  be  done. 

I list,  the  available  supply  eat)  be  increased  to  equal  the 
demand  Hits  is  seldom  a practicable  solution,  although 
plans  are  being  laid  ill  the  western  states  to  transport 
water  over  many  hundreds  ol  miles,  from  regions  ol 
plenty  to  places  of  shortage,  and  elsewhere  the  desalini- 
zation  ol'  sea  water  for  human  use  has  begun.  Second, 
the  available  supply  can  be  regulated  by  law  to  determine 
which  uses  shall  be  given  prionty  and  which  persons 
shall  have  rights  to  use  tlte  water  which  we  do  have.  \s  a 
patt  of  legal  regulation,  watei  waste  and  water  pollution 
must  be  controlled.  The  task  ol  water  law.  then,  is  to 
provide  a framework  whereby  the  rights  of  persons  to  use 
available  water  may  be  known  and  determined,  and 
whereby  conflicts  to  the  use  ol  water  may  be  resolved 
and  the  outcome  of  potential  conflicts  predicted. 

Water  law  lias  two  sources,  lire  common  law.  winch  is 
court-made  law  consisting  of  rules  laid  down  by  out 
courts  m deciding  actual  controversies  which  do  arise, 
and  statutory  law.  which  is  enacted  by  the  legislature. 
Mthough  Missouri  achieved  statehood  nearly  1 50  years 
ago.  there  is  surprisingly  little  court-made  law  or  statu- 
tory law  pertaining  to  most  phases  of  water  use.  As  ob- 
served by  the  Missouri  Supreme  Court  in  l%4: 

Missouri  is  notable  for  the  tact  that  it  has  almost 
no  statutory  law  concerning  rights  of  individual  mem- 
bers of  the  public  and  ol  the  public  generally  in 
public  watei  and  watercourses,  and  such  eases  as  there 
are  based  on  the  common  law  usually  arise  from 
factual  situations  pertaining  to  the  existence  ot  too 
much  rather  than  too  little  water.1 
Accordingly,  lit  Missouri  there  is  an  absence  ol  com- 
prehensive judicial  determination  or  legislation  respecting 
the  use  of  water. 

Perhaps  it  is  fortunate  that  Missouri  has  nol  refined 
its  law  relating  to  waters;  lor  it  has  nol  thereby  become 
bound  to  any  rigid  watei  law  doctrines  which  may  inter- 
fere with  future  beneficial  use  and  development  ol  out 


walei  lesomccs  Instead,  at  this  point  m - n ht'loiy  Wi 
are  able,  without  the  stifling  icslnction  ol  .1  pit  si  line 
set  ol  established  iiilcs  and  doitnnes.  to  woii  nil 
judicially  and  legislative^  a system  ol  watei  lav  win. It 
will  be  most  beneficial  to  the  lutuic  development  and 
prospenlv  ol  the  people  ol  Missouri. 

Presenl-dav  Missoun  walei  law  is  In  no  mean  non 
existent,  hovvevet . Iltete  are  luiudieds  ot  pidtctal  dcsi 
sums  and  numerous  statutes  on  the  books  relating  to  the 
water  resources  ol  the  state  Necessanly.  an  undci 
standing  of  existing  Missoun  watei  law  nuM  picl.iic  am 
future  attempts  to  forge  new  legal  doelunes  llnspapei 
reviews  the  existing  common  law  doctnues  and  legisla- 
tion affecting  the  watei  lesouiees  ol  the  stale  Pat i I 
deals  with  the  Missoun  court  decisions  arising  out  - I 
legal  eon II ic t s respecting  water  and  its  use:  Pail  II  deal' 
with  the  legislation  adopted  In  out  (icneial  Vssenibly  ,. 
luting  to  water  resources. 

1.  The  Common  Law  Relating  to  Water  Resources 

a.  Introduction-  I nndamenially  \metk.u  law 
relating  to  watei  resources  Iras  been  cotrn  made 
particularly  in  the  eastern  states  vvhete  i amt  a II 
and  water  supplies  have  been  abundant  Wluli 
state  legislatures  have  made  provision  loi  such 
things  as  drainage  and  levee  district',  and  niou 
recently  have  created  admmistiative  agencies  to 
control  watei  pollution  and  to  engage  in  long 
range  water  lesouiees  planning  these  'latules 
have  operated  largely  within  the  fiamewoik  ot 
water  resomces  law  laid  down  bv  the  courts,  h 
only  a handful  ol  the  eastern  states  have  com 
piehensive  water  use  statutes  been  adopted 
l ikewise  m Missouri  the  courts  have  been  m 
strumental  in  creating  the  fabric  ol  the  state  s 
watei  law.  through  decisions  in  contioveisies 
arising  between  competing  interests  lelatmg  to 
the  use  or  disposition  of  watei 

The  courts  have  classified  watei  as  found  in 
its  natural  state  or  as  it  has  been  ailifically  im- 
pounded or  channeled  by  man.  and  have  set 
forth  the  rights  ol  various  persons  - landow  nets, 
members  of  the  public,  and  public  agencies 
with  respect  to  the  water  resources  ol  the  state 
Necessarily  , the  law  asdeelaied  bv  the  com  tsltns 
taken  on  something  ot  a patchwork  nature,  be 
cause  only  when  controversies  have  arisen  m 
voicing  specific  aspects  ol  water  resources  have 
the  courts  declared  the  rights  ol  the  respective 
parties.  I he  courts  do  not.  under  out  system  ol 
law.  have  the  powet  to  lay  down  a completion- 
sive  sy  stem  of  water  law  . in  the  absence  ol  the 
actual  controversy  which  would  lequhe  such  a 
determination:  the  power  ol  the  couits  extends 
only  to  the  cases  that  ate  brought  before  them 


I heretore.  when'  no  case  has  arisen  upon  a par- 
ticular point,  the  courts  will  have  had  no  oppor- 
tune to  decide  that  point,  and  the  law  is  silent 
as  to  it  hoi  this  reason,  main  ot  the  burning 
questions  of  water  resources  law  remain  un-. 
answered  - they  await  a controversy  which  is 
taken  to  court  01  a legislative  declaration,  and 
until  that  occurs  il  will  be  possible  only  to 
speculate  as  to  what  the  law  ot  the  state  may  be 
upon  the  particular  issue. 

h.  Classification  of  Water-  Although  it  is  today 
reeogtii/ed  that  water  occurs  in  a hydrological 
cycle,  whose  parts  are  closely  interrelated,  the 
courts  have  tended  to  classify  water  according 
to  the  physical  state  m which  it  is  found,  and  to 
attach  to  water  in  a particular  classification  cer- 
tain legal  incidents  or  rights.  This  predominantly 
functional  basis  foi  classification  originated  at  a 
time  when  the  interrelationship  between  the 
various  forms  of  water  found  m nature  was  not 
known  or  appreciated,  and  has  been  carried  by 
the  force  of  tradition  and  legal  stare  decisis 
down  to  the  present 

The  courts  have  classified  water  into  five 
categories,  depending  upon  the  state  of  nature 
in  which  it  is  found  watercourses,  lakes,  dif- 
fused  surface  water,  ground  water,  and  atmos- 
pheric watet.  Ihe  cnteria  tor  distinguishing 
these  forms  have  been  spelled  out  with  care, 
although  in  any  particular  instance  it  may  be 
difficult  to  ascertain  the  specific  class  into 
which  certain  walet  may  fall,  since  one  class 
necessarily  meiges  intoothers. 

The  following  definition  ot  a watercourse 
found  m the  early  Missouri  case  ot  Henson  v 
Chicago  & Alton  K.R.  Co.,  decided  by  the 
Supreme  Court  in  I NX.’.  has  been  cited  with  ap- 
proval many  tunes  in  subsequent  decisions 

I here  must  be  a stream  usiiullv  flowing  in 
a particular  direction,  though  it  need  not 
flow  continually  It  musi  flow  in  a detinue 
channel,  having  a bed.  sides  01  banks,  and 
usually  discharge  itsell  into  some  otliei 
stream  ot  body  ot  water  li  must  be  some- 
thing more  than  a mere  surface  cl i .image  ovei 
Ihe  entire  lace  of  a trad  id  land,  occasioned 
In  unusual  freshets  01  other  eMraordmaiy 
causes.  It  does  not  include  the  watci  flowing 
m the  hollows  oi  1. 1 vines  in  land,  which  is  the 
mere  surface  vv.itei  liom  lam  or  melting 
snow  , and  is  dischaiged  iluough  them  from  a 
higher  to  a lovvei  level  but  which  at  oilier 
times  are  destitute  ot  walei  Such  hollows  oi 
ravines  ate  not  m legal  contemplation  watet 
courses. ■ 


Otliei  Missouri  decisions  have  added  elements 
to  the  definition  ot  a watercourse,  as  by  deset th- 
ing it  as  a ''living  stream.”'  as  being  "fed  liom 
other  and  more  permanent  sources  than  mete 
surface  water.  '4  and  as  not  necessaiily  always 
being  confined  within  definite  banks  s 

rite  Missouri  Supreme  Court  has  more  re- 
cently  emphasized  the  importance  ot  the  tune- 
lion  play  ed  by  a particular  waterway  in  detei- 
inming  vvheihei  it  should  be  treated  as  a natural 
watercourse. *'  Titus,  an  artificial  watercourse 
may.  where  it  has  been  substituted  toi  a natural 
watercourse,  be  treated  as  a natural  water- 
course 7 likewise,  a natural  drainway  which 
is  improved  by  an  artificial  ditch,  which 
■'thereafter  meets  the  icquirements  of  a 'natural 
watercourse'  should  be  treated  as  a 'natural 
watercourse'."' 

And  whethci  or  not  an  artificial  wateicourse 
will  for  all  purposes  he  treated  as  a natural 
watercourse,  it  has  been  held  that  the  rights  ot 
persons  owning  land  adjacent  to  or  upon  which 
flows  an  artificial  watercourse  should  be  delei- 
mmed.  as  lai  as  the  use  of  the  water  is  con- 
cerned. as  though  the  watercourse  were  iialiii.il 
in  origin.'* 

Generally  , the  tides  ot  law  relating  to  lakes 
are  similar  to  those  concerning  walei  courses 
I lie  Missouri  courts  have  stated  that 

\ lake  is  an  inland  body  ot  walei  ot  con- 
siderable si/e.  occupying  a natuial  basin  or 
depression  in  the  earth’s  surface  below  the 
ordinary  drainage  level  ot  the  legion.  Whethci 
a sheet  of  watet  is  to  be  classed  as  a lake,  oi 
marsh,  swamp  oi  bog.  it  is  necessaiy  to  take 
into  account  to  comparative  depth  oi  shal- 
lowness ot  the  watei.  its  pci  manatee  or 
huhihiv  to  div  down  and  i ot  1 1 1 accotdmg  to 
season,  the  mam  soutce  of  supply,  whether 
slieamsoi  springs  lit  surface  drainage  10 
lliiis.  where  the  issue  before  the  court  was 
whethci  apaiticulai  bodv  ot  walei  was  a lake  or 
mete  difliiscd  smface  water,  the  cotut  sticssed 
the  size  depth  and  permanence  ot  the  body  ot 
water,  its  regular  source  ot  supply  its  well 
defined  banks  and  basin,  and  that  it  was  eon 
uected  to  a uvei  and  a havou.  and  held  it  lo  he 
a lake  11 

Hv  exclusion,  it  would  seem  that  all  watci  on 
the  sin  face  ot  the  giound  not  a part  ot  a walei- 
souice  oi  lake,  natural  ot  aittlici.il.  is  diflused 
smface  vv atei 

I in  lltet . in  Missouri,  all  ovei  flow  vvateis  liom 
flooded  w.iictcouiscs  and  lakes  aie  Heated  as 
diffused  smface  vvateis.  even  though  they  eie 
contieuous  to  the  watei  m the  wateicouisc  oi 


lake  ' I Ins  differs  from  the  general  rule  of  law 
adopted  In  most  I ngltsli  and  Ameiican  courts, 
which  holds  that  as  long  as  tloodvvalers  are  con- 
tiguous to  a body  ol  water,  they  ate  part  t he i e- 
oi  I he  Missouri  rule  is  qualified  somewhat  by 
holdings  that  watei  in  a slough  which  has  a de- 
fined bed  and  banks,  and  w hich  is  connected  to 
a watercourse,  should  not  be  treated  as  diffused 
sin  face  water,  but  instead  as  a watei  com  so. 1 1 

< .round  water,  or  subsurface  water,  is  gen- 
erally recogm/ed  by  the  courts  to  fall  into  two 
categories  — underground  streams  and  percola- 
Intuig  ground  water.  It  has  been  recogm/ed  in 
Missouri  that  an  underground  stream  must  have 
a "well  defined  and  known  channel.  " while  per- 
colating ground  water  "filtrates  or  percolates 
through  the  soil  or  interstices  of  the  rock."14 

A final  classification  of  water  is  that  of 
atmospheric  water  — water  found  in  the  atmos- 
phere in  the  form  of  rain  clouds  I he  Missouri 
courts  have  not  had  occasion  to  deal  with  the 
legal  interests  which  may  exist  in  atmospheric 
water,  and.  indeed,  in  spite  of  occasional  scien- 
tific and  oilier  atteitiptsai  rainmaking.  including 
cloud  seeding,  there  has  been  very  little  litiga- 
tion anywhere  involving  the  legal  rights  of  per- 
sons engaged  in  such  activities. 

Watercourses  and  lakes  are  further  classified 
upon  the  basis  ol  whether  they  are  navigable  or 
nonnav  igable.  Hie  Missouri  Supreme  Court  has 
favorably  quoted  the  following  language: 

Ihe  test  of  navigability  of  a river,  as 
stated  by  the  Supreme  Court  of  the  United 
States,  is  that  those  rivers  are  navigable  in 
law  when  they  are  used,  or  are  susceptible  of 
being  used,  in  their  ordinary  condition,  as 
highways  tor  commerce,  over  which  trade 
and  travel  are  or  may  be  conducted  til  the 
customary  modes  of  trade  and  travel  on 
w atei  Another  lest  is  whether,  in  its  ordinary 
state,  a stream  or  body  of  water  has  capacity 
and  suitability  for  the  usual  purpose  of  navi- 
gation. ascending  01  descending,  by  vessels 
such  as  are  employed  in  the  ordinary  pur- 
poses of  commerce,  whether  foreign  ot  in- 
land. and  whether  steam  or  s.ul  vessels  |s 
It  has  been  stressed  that  it  is  the  capabihtv  ot 
use  by  the  public  for  purposes  of  commerce, 
and  not  the  manner  and  extent  of  such  use. 
which  is  crucial  in  the  determination  of  a 
stream's  navigability  . 

Ihe  foregoing  test  of  navigability  is  applied 
in  determining  whether  the  owtieislup  of  the 
bed  ol  the  stream  is  in  the  public,  or  m Ihe  ad- 
jacent riparian  owner  It  the  watercourse  is  nav- 
igable tinder  this  test,  the  bed  is  the  propet ty  of 


the  public:  it  not.  it  is  the  property  of  ill 
ripaiian  owner  Only  the  largest  wateicourscs 
have  been  found  to  be  navigable  waters  under 
this  definition,  for  example,  in  1**21  it  was  held 
that  the  Meramec  River  is  noiinavigahlc  undei 
this  definition. 

On  the  oilier  hand.  Missouri  has  applied  a less 
rigid  lest  of  "navigability”  to  determine  whether 
the  public  has  an  easement  of  travel  in  a partic- 
ular watercourse.  Thus,  even  though  the  bed  ot 
the  stream  may  be  in  private  ownership  as  the 
properly  of  the  udiaccnt  riparian,  such  owner- 
ship may  be  subject  to  an  easement  lor  public 
use  Ihe  leading  case  on  this  point  i'  tlder  v 
Delcour.1'  decided  by  the  Missouri  Supieiile 
t oint  in  I'*x4  Ihe  test  laid  down  m that  case 
seems  to  be  whether  the  stream  may  in  fact  be 
used  by  the  public  lor  anv  mode  ot  Havel,  it  so. 
then  it  is  subject  to  the  publi*.  easement,  even 
though  the  ownership  ot  the  bed  is  in  the  adjoin 
mg  landowner  Such  public  navel  max  be  by 
boat,  by  canoe,  or  even  In  wading,  and  the 
stream  may  he  used  for  business  or  for  pleasure 
including  lor  purposes  of  fishing 

Ihe  easement  of  public  travel  will  be  pro- 
tected bv  the  coutts.  much  in  the  same  fashion 
as  travel  upon  a public  highway . any  obstruction 
ot  a navigable  stream  which  prevents  free  travel 
thereupon  is  a nuisance  per  sc.  and  may  be 
abated  bv  judicial  action  111 

I ma  1 1 v . whether  a stream  is  navigable  is  a 
question  for  judicial  determination,  and  the 
state  legislature  has  no  power  to  declaie  a 
stream  navigable  unless  it  is  navigable  m fact, 
according  to  the  tests  above  described  *" 

c.  Riparian  Rights  in  Watercourses  and  lakes 
Missouri,  like  the  otliei  slates  in  the  eastern 
part  ol  the  I nited  States,  has  adopted  the 
doctrine  of  riparian  rights  with  icgard  lovvalei 
courses  and  lakes.  Undei  the  riparian  doctimc. 
rights  to  use  the  waters  ot  a watercourse  or  lake 
inhere  in  those  persons  owning  land  adtacent  to 
the  body  of  water:  the  word  "riparian  is  dc 
rived  from  the  I atm  word  tot  the  bank  of  a 
stream.  T hus,  as  an  incident  ot  the  ownership  of 
land  upon  the  banks  ot  a waieicouise  oi  lake, 
one  has  a light  to  the  waters  Ihe  right  would 
seem  to  arise  Irom  the  fact  that  the  ownei  ol 
such  land  has  access  to  the  water;  stated  oihci 
wise,  the  existence  ol  the  water  upon  ot  adja 
cent  tv'  the  land  is  a benefit  bestowed  upon  it 
by  nature. 

As  early  as  |xil.  the  Missouri  Supreme 
Court  stated  that  "the  ptoprieloi  ot  laud  is  on 
titled  to  the  use  ol  a watercourse  which  flow 
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through  it."21  llius.  the  ownership  of  the  laud 
earned  with  it  the  right  to  the  continued  flow 
of  the  watercourse  and  the  right  to  use  the 
water  thereof. 

While  m the  past  decade  several  ol  the 
eastern  states  have  adopted  legislation  muddl- 
ing or  even  partis  abolishing  the  doctrine  ol 
riparian  tights,  nevertheless  it  is  apparent  that  in 
the  foreseeable  future  this  doctrine  will  con- 
tinue to  provide  the  foundation  of  water  use 
law  in  Missouri  and  the  other  eastern  states. 

It  is  generally  said  that  the  courts  have 
adopted  two  approaches  to  the  use  ot  water 
under  the  riparian  doctrine  - that  of  reasonable 
use,  and  that  of  natural  How  . I'nder  the  natural 
How  doctrine,  the  riparian  owner  is  said  to  be 
entitled  to  the  lull  natural  flow  ol  the  water- 
course which  flows  on  or  adjacent  to  Ins  land, 
subject  only  to  diminution  through  "11.11111.11 
uses"  by  other  riparians,  as  would  meet  then 
natural  or  human  wants.  Under  this  theory,  it 
makes  no  difference  whether  a diminution  of 
the  stream's  flow  from  other  causes  actually 
interferes  with  a use  which  the  riparian  owner 
is  making  of  the  water;  instead,  since  he  is 
entitled  to  the  full  flow  of  the  stream,  any 
diminishing  thereof  is  an  injury  to  Ins  right, 
and  provides  the  basis  tor  a legal  action.  Basic- 
alls , "natural  flow''  is  a dog-in-tlie-rtlanager 
llieori  of  water  rights,  and  it  strictly  applied 
would  strongly  restrict  beneficial  water  use  and 
development. 

I'nder  the  reasonable  use  doctrine,  on  the 
other  hand,  each  riparian  owner  is  entitled  to 
make  a reasonable  use  ot  the  water  in  the  sv.itei- 
course  or  lake,  determined  with  refciencc  to  the 
amount  of  water  available  and  the  uses  being 
made  of  the  water  by  other  riparian  owners 
fills  clearly  is  the  doctrine  of  riparian  rights 
which  most  courts  have  adopted,  and  i'  .1  doc 
trine  which  actively  encourages  use  and  develop- 
ment of  water  It  is.  perhaps,  subject  to  the 
criticism  that  a riparian  owner  cannot  know 
with  any  degree  of  certainly  from  one  day  to 
the  next  whether  Ins  use  is  in  fact  reasonable,  as 
compared  with  the  uses  made  by  others. 

Missouri  has  never  definitively  indicated 
which  doctrine  of  riparian  rights  is  applicable  in 
this  state,  because  no  decision  by  the  courts  has 
ever  required  such  a determination  Some  Ian 
guage  in  cases  involving  obstruction  and  divei- 
sion  ol  the  water  ol  streams  has  been  couched 
111  "natural  flow"  terms,  and  has  given  rise  to 
speculation  that  the  natural  flow  doctrine  eitlici 
is  or  would  become  the  law  of  the  slate  \ 
recent  pronouncement  ol  the  Missoun  Suptcme 


( milt,  howevei.  while  certainly  not  1 due,  t 
holding  on  the  point,  indicates  that  the  reason 
able  use  doctrine  is  in  force  111  Missouri 

I lie  light  ol  a riparian  owner  in  the  water 
ol  a sticam.  111  jurisdictions  wherein  the  doc 
trine  of  ■ i|s.i  1 1.111  rights  obtain,  include  "the 
light  to  the  flow  ol  the  sticam  in  its  natuial 
course  and  in  its  natural  condition  111  re 
spec!  ol  both  volume  and  purity,  except  as 
affected  by  reasonable  use  by  other  pro- 
prietors*** "" 

It  is  submitted  that  in  all  likelihood  the  Missouri 
corn  Is  will  adopt  the  doctrine  ot  reasonable  use 
when  called  upon  to  decide  a controversy  over 
the  right  to  use  the  waters  of  a watercourse  or 
lake 

One  of  the  basic  tenets  of  the  riparian  doc- 
trine is  that  lights  to  use  the  water  ol  water 
courses  and  lakes  is  limited  to  riparian  owners. 
Within  the  term  "riparian  owner"  would  norm- 
ally be  included  any  person  with  a possessory 
interest  111  liparian  lands,  including  an  owner  in 
fee  simple,  a life  tenant,  a tenant  lor  yeais.  01 
even  a tenant  at  will,  lire  Missouri  courts  have 
not  had  occasion  to  speak  to  this  matter 

The  non-riparian,  on  the  other  hand,  has  no 
right  to  use  the  water  of  .1  watercourse  01  lake. 
While  the  Missouri  courts  have  never  ruled  as  10 
the  use  of  water  by  a non-riparian,  the  general 
holding  under  the  riparian  doctrine  by  the 
courts  of  other  states  has  been  that  non-riparians 
are  without  right  to  use  the  water. 

Potentially,  the  problem  of  use  by  a non- 
riparian  may  be  most  acute  with  regard  to  mu- 
nicipal uses  of  water,  whereby  a municipality 
supplies  water  to  numerous  noil-riparian  owners 
and  occupiers  of  land.  In  Missouri  the  pioblem 
ma\  be  complicated  by  language  ot  the  Supreme 
Court  indicating  that  a municipality  should  he 
considered  a riparian  proprietor  * 'Conceivably, 
however,  the  issue  could  aiisc  ani  tune  a tij'ai 
urn  proprietor  permitted  a non-riparian  to  ac- 
quire access  to  a watercourse  01  lake  loi  the 
purpose  of  making  some  use  ol  the  watei 

I he  law  relating  to  non-riparian  use  remains 
unclear.  I 01  example,  is  a use  of  water  by  a 11011- 
riparian  svionglul  as  against  all  riparians  upon 
the  partieulai  stream.  01  otili  as  against  those 
whose  riparian  uses  may  be  interfered  with  by 
his  non-riparian  use’  lhe  question  is  not  with- 
out importance,  for  if  any  non-riparian  use  is  an 
invasion  ot  the  lights  of  all  riparians,  then  .1 
noil-riparian  can  acquire  prescriptive  rights  to 
the  use  of  the  water  simply  In  making  use  ol  it 
1 01  the  required  ten-seai  period;  while  it  there 
must  be  actual  injnrx  to  some  ripatian  before 
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.Kin'll  can  bo  brought  b\  hint  against  tho  non- 
nparian.  n mil  be  more  difficult  lor  iho  non- 
ripaiian  to  aeipiue  prescriptive  lights  lo  the  use 
ol  I lie  water. 

I malls . while  there  are  no  Missouri  decisions 
m point,  it  would  appeal  that  the  weight  of 
authoiity  in  the  United  States  is  that  the  npai- 
i.m  right  is  an  inherent  part  of  the  riparian  land, 
and  therefore  the  ripaiian  ownei  max  not  con- 
vex his  water  rights  separate  from  the  land  and 
gne  the  grantee  lights  to  the  use  of  the  water 
which  will  be  upheld  against  other  riparians 

llie  great  weight  of  authority  in  the  United 
Stales  is  that  watei  from  a watercourse  01  lake 
may.  nuclei  the  riparian  docliine.  be  used  only 
upon  land  actually  riparian  toth.il  watei  source. 
This  means  that  a riparian  owner  may  only  use 
the  water  upon  his  own  “riparian"  tract  of  land, 
and  that  he  may  not  ( I I use  the  water  upon  his 
11011-riparian  land,  or  Idl  permit  it  to  be  used  by 
another  for  the  benefit  of  noil-riparian  land. 

In  determining  what  is  a riparian  tract,  txxo 
criteria  have  been  employ  ed:  1 1 I the  land  must 
lie  within  the  watershed  of  the  stream  or  lake, 
and  (d)  the  particular  tract  must  be  in  actual 
contact  with  the  water  and  its  title  must  be  in  a 
single  owner. 

The  application  of  these  rules  has  been  re- 
fined to  the  extent  that  if  a riparian  owner  sells 
off  a portion  of  his  tract,  and  that  portion  has 
no  actual  contact  with  the  source  of  the  water, 
the  new  owner  takes  no  riparian  rights:  similarly . 
if  a riparian  owner  purchases  a non-riparian  tract 
which  is  contiguous  to  his  riparian  land,  the  new 
tract  does  not  become  riparian.  More  restrictive 
still,  if  the  riparian  owner  sells  off  a part  of  Ins 
riparian  tract  so  that  it  becomes  noil-riparian 
land,  there  is  authority  that  if  the  riparian  re- 
purchases that  part  of  the  tract,  it  does  not  re- 
gain its  former  riparian  status,  but  remains  non- 
riparian. 

The  Missouri  courts  have  never  been  called 
upon  to  determine  the  extent  of  riparian  land. 
01  the  consequences  of  use  on  lion-riparian  land. 

Under  the  ripaiian  doctrine,  priori! x is  given 
to  domestic  uses  of  w ater.  \ 1 iparian  may . w 11  li- 
on t qualification  under  either  the  natural  (low 
01  the  reasonable  use  doctrine,  use  the  waters 
of  a stream  or  lake  for  drinking,  cooking,  and 
bathing  purposes  for  himsell  and  Ins  family,  to 
the  extent  that  he  may  entirely  deplete  the 
waters  thereof,  and  leave  none  for  the  use  of 
other  riparians  Some  cotuts  have  included  the 
watering  ol  livestock  within  the  valeguty  ol 
domestic  use 


Other  uses  ol  watei  are  cleat ly  secondaiy  to 
domestic  use  \ number  ol  courts  have  termed 
domestic  uses  as  “natural",  while  calling  otliei 
uses  "artificial":  priority  is  given  to  natuial  uses, 
lo  the  extent  that  until  the  natural  needs  of  all 
riparians  have  been  met.  no  artificial  use  will  be 
permitted.  \s  between  artificial  uses  as  for 
manufactuimg.  irrigation  and  recreation  --  there 
would  appear  to  be  no  priorities  generally  es- 
tablished. and  under  the  reasonable  use  doctrine 
the  propriety  of  any  such  use  would  necessarily 
depend  upon  its  relative  reasonableness. 

\ third  class  ol  water  uses  may  be  described 
as  "piohibited”  uses,  these  are  clearly  relegated 
to  the  lowest  level.  I his  class  includes  uses 
which  are  wrongful  it  injurious  to  riparian 
owners,  such  as  non-i  iparian  uses  and  use  of  the 
watercourse  lot  waste  disposal. 

In  Missouri,  the  com ts  have  seldom  indicated 
what,  if  any . prioutiesor  prefetences  w ould  ex- 
ist as  to  competing  uses  ot  water.  In  Bollinger 
x Henry,  decided  by  the  Missoun  Supieme 
Court  111  I'tod.  the  court  indicated  by  way  of 
dictum  that  irrigation  may  be  a teasonahle  use 
of  water,  but  that  it  is  "subject  to  the  priority 
ol  riparian  owners  for  the  supply  of  "natural 
wants'  which  include  drinking  water  lot  family 
and  livestock  "'1  \nd  in  the  l '■'s'  case  of 
Dardenne  Realty  Co.  \.  Abeken.  the  St,  I mns 
Court  of  \ppeals  affirmed  a trial  court  judg- 
ment enjoining  the  diversion  or  diminution  by 
defendants  ot"  any  water  from  a creek,  except 
for  domestic  purposes. Bey  ond  this  expressed 
preference  lor  domestic  use.  the  Missouri  courts 
have  not  been  called  upon  to  decide  which  ol 
two  01  more  competing  uses  should  be  favored 

Under  the  reasonable  use  doctrine,  any  use 
of  the  water  of  a stream  or  lake  which  consumes 
a pail  thereof  must  be  gauged  by  its  reasonable- 
ness as  compared  with  other  uses  ih.it  are  being 
made  01  the  waters  of  the  stream.  Such  con- 
sumptive uses  aie  subject  to  the  limitation  that 
the  riparian  may  not  divert  the  watercourse 
from  its  natural  channel,  unless  he  returns  it  to 
that  channel  before  it  teaches  the  lands  ot  a 
lower  riparian. 'h 

file  Missouri  coin  ts  have  recogm/ed  the  mle 
against  the  diversion  ol  a stream,  although  it  has 
most  olleii  been  applied  in  cases  wlicie  com 
plaint  was  made  by  a lalldownei  that  unw  inlcd 
watei  was  being  turned  upon  him.  lather  than 
cases  where  a ripaiian  complained  ol  being  dc 
prived  ot  the  wateis  ol  the  stie.un  ' However 
in  Dardenne  Realty  Co.  x.  \heken's  tin  low 
1 iparian  complained  that  the  diversion  ot  a creek 
by  an  uppet  np.iiian  deprived  11  ot  a Mtpplx  or 
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water  for  lakes  upon  Us  property  I lie  evnJenee 
showed  that  the  upper  owner  had  dammed  up 
the  creek  and  had  diverted  n to  supply  water 
for  artificial  lakes  upon  the  upper  land  the 
primary  issue  m the  ease  was  whether  the  creek 
was  a natural  watercourse.  The  court  held  that 
n was.  and  affirmed  a judgment  enjoining  fur- 
ther diversion,  without  any  discussion  as  to  the 
reasonableness  or  propriety  of  this  use  of  the 
water  by  the  upper  owner.  It  was  apparently 
assumed  that  any  diversion  of  the  entire  stream 
was  wrongful,  although  the  effect  ot  the  in- 
junction was  to  prohibit  diversion  of  any  part 
of  the  creek's  waters. 

Subsequently,  in  Bollinger  v.  Henry. the 
Supreme  Court  indicated  that  irrigation  ot 
agricultural  lands  was  a reasonable  use.  where 
the  lower  owner  was  making  only  an  occasional 
use  of  the  water  for  operation  of  a mill,  in  ad- 
dition to  watering  a tew  hogs,  and  it  was  not 
shown  that  the  lower  owner  was  injured  by  the 
taking  of  the  water. 

Further,  it  has  been  held  wrongful  for  a land- 
owner. in  the  development  and  improvement  ot 
his  land,  to  destroy  springs  furnishing  water  to  a 
natural  watercourse,  thereby  depriving  lower 
riparians  of  the  How  of  water.  ’0 

The  waters  of  a stream  or  lake  lend  them- 
selves particularly  well  to  use  for  waste  disposal. 
However,  dumping  human,  manufacturing  or 
other  wastes  into  a watercourse  will  very  often 
render  the  water  unusable  for  any  other  pur- 
pose. except  perhaps  to  generate  power.  For 
this  reason,  pollution  of  watercourses  has  his- 
torically been  regarded  by  the  courts  as  a 
nuisance,  and  consequently  a wrong  against 
which  relief  in  the  form  of  damages  or  an  in- 
junction would  be  given.  Nevertheless,  it  has 
also  been  recognized  that  any  use  of  the  waters 
of  a stream  or  lake  may  detract  front  their 
purity,  and  therefore  it  has  been  said  by  the 
Missouri  Supreme  Court: 

The  proprietor  of  land  through  which 
a stream  Hows  cannot  insist  that  the  water 
shall  come  to  him  in  the  natural  pure  state. 
He  must  submit,  and  that,  too,  without 
competition,  to  the  reasonable  use  of  it  by 
upper  proprietors:  and  he  must  submit  to 
the  natural  wash  and  drainage  coming  from 
towns  and  cities.  ” 

Reported  Missouri  decisions  dealing  with 
pollution  of  watercourses  by  private  persons 
and  companies  have  involved  such  enterprises  as 
strip  mining.  " oil  and  gasoline  escaping  from  a 
pipeline.  " a distillery  and  hog  "styes". a 
cannery.  '5  and  a slaughterhouse  u’  A some- 


what more  unusual  case  arose  when  a mining 
company  dumped  sludge  into  a creek,  causing  a 
mill  pond  to  till  up.  and  impairing  the  water 
power  source  of  the  mill.  7 For  the  most  part, 
these  instances  of  pollution  have  been  treated 
as  temporary  nuisances  only  . because  they  were 
abatable  through  discontinuance  of  the  activity 
causing  the  pollution.  But  where  permanent  in- 
jury is  done,  as  by  the  poisoning  and  destruction 
of  a well,  permanent  damages  for  the  loss  are 
recoverable. 

Pollution  by  municipal  corporations  tails 
within  a separate  category  in  Missouri  Before 
1 900.  the  only  practicable  method  of  sewage 
disposal  lor  municipalities  was  to  cast  the  un- 
treated wastes  into  a convenient  watercourse. 
No  feasible  methods  of  sewage  treatment  were 
then  known,  which  meant  that  lower  riparian 
owners  on  a stream  into  which  a city's  sewers 
emptied  were  required  to  bear  the  burden  of  the 
pollution  of  the  stream  waters  The  resulting 
nuisance  was  treated  as  permanent,  inasmuch  as 
there  would  he  no  foreseeable  lessening  in  the 
nature  or  amount  of  pollution  ol  the  waters. ,K 
Moreover,  courts  refused  to  enjoin  municipal 
uses  of  watercourses  for  waste  disposal,  since 
there  was  no  other  way  to  dispose  of  the  sew- 
age. Pollution  ot  watercourses  by  municipalities 
wrongful  as  it  was.  was  necessary  to  protect  the 
public  health.'1’  Accordingly,  the  courts  held 
that  a lower  riparian,  injured  by  municipal  sew- 
age pollution,  had  to  collect  all  of  Ills  damages 
in  a single  suit,  which. because  the  city 's use  w as 
in  the  nature  of  a damaging  or  taking  ol  the 
lower  lands  for  public  purposes,  assumed  some 
of  the  aspects  of  a condemnation  action. 

The  result  has  been  that  for  many  years, 
pollution  by  municipalities  in  Missouri  has  been 
treated  as  a permanent  nuisance,  rather  than  a 
temporary  or  abatable  nuisance,  and  the  injured 
landowner  has  been  entitled  to  be  compensated 
for  the  permanent  damage  toliis  property  Plus, 
where  at  the  time  the  pollution  began,  the  mu 
nicipality  was  employing  then  current  scientific 
means  to  treat  the  sewage,  but  tailed  to  prevent 
pollution  thereby  , permanent  damages  were  as- 
sessed against  the  municipality  . although  by  the 
time  of  bringing  suit . improved  means  of  sew  age 
treatment  were  available  40 

On  the  other  hand,  where  a municipal  sewage 
disposal  plant  had  not  been  opeiated  properly, 
ca  sing  more  severe  pollution  than  necessary,  the 
nuisance  was  held  to  be  a temporary  one.  since 
abatement  would  result  it  the  plant  were  tun 
properlv  41  Similar l\ . where  there  is  evidence 
from  which  it  can  be  found  that  abatement  ol 


142 


pollution  In  the  municipality  is  hotli  >«.ici U 1 1 1- 
. alls  possible  and  leasoiiahlv  practicable.  the 
nuisance  mas  he  tieaicsl  as  a tempoi.ny  one  "** 

Hie  disimetion  between  permanent  and 
temporary  nuisance  is  impoitant  not  only  be- 
cause ol  the  diltercnt  measure  of  damages  sslueli 
mas  he  collected  where  the  nuisance  IS  lempoi- 
.11  > damages  are  assessed  lot  the  actual  minis 
sustained,  while  it  it  is  permanent,  damages  . lie 
measuied  as  the  lessening  in  value  to  the  prop- 
erty svlueli  would  result  front  the  condition 
being  peimanenl  - hut  it  is  also  important  tit 
deleimmmg  when  an  action  must  he  brought 
I he  period  ol  the  statute  ol  limitations  in  cases 
ol  pollution  damage  is  live  years/*'  and  where 
the  nuisance  is  a permanent  one.  unless  the 
action  loi  peimanenl  damages  is  (nought  within 
lire  s eats  from  the  dale  of  the  first  injin s . the 
cause  ol  action  is  lost  and  there  can  be  no  re- 
covery On  the  oiltei  hand,  where  the  nuisance 
is  a lempoi.il>.  abatable  one.  as  the  pollution 
continues  to  cause  injury  . successive  actions  for 
damages  mas  be  brought,  with  the  result  that 
the  statute  ot  limitations  bars  only  suits  for  lu- 
pines which  occurred  more  than  live  yeais  be- 
fore the  suit  is  filed:  damages  may  be  collected 
for  utilities  sustained  within  the  past  five  years. 

One  nray  obtain  rights  to  use  water  01  to 
Hood  the  land  of  another.  01  may  actpiiie  title 
to  riparian  lands  llnough  the  use  or  occupancy 
thereof,  which  is  adverse  to  the  interests  ot  the 
onginal  owner.  Huts,  where  one  claimed  title  In 
reason  ol  adverse  possession  to  islands  and 
lands  created  by  accretion,  it  was  necessary  that 
he  establish  hostile,  continuous  and  notorious 
possession  of  the  land  lot  a period  ol  ten 
veals'44  I ilsewise.  where  the  owner  of  a domi- 
nant tract  claimed  a light  lo  flow  water  m a 
ditch  through  the  lands  of  a lower  ownei.  based 
upon  ten  years'  use  theieol.  the  court  observed, 
“such  a light  m the  estate  of  anothci  can  be 
cieated  by  actual  use  only  when  such  use  has 
been  open,  adverse,  exclusive  and  tin  mien  up  ted 
for  ten  consecutive  years"4'  \nd  since  the  uv 
was  shown  lo  have  been  with  the  permission  of 
the  lovvei  ownei.  plainly  it  was  not  adverse  to 
that  owner's  rights 

In  a --111111.11  case  it  was  held  that  a landownei 
did  not  gam  a preset ipt ive  light  to  drain  his  sm- 
face  waters  into  a ditch  maintained  by  allot  hot 
from  the  mere  fact  that  he  mi  drained  Ills  lands 
for  ten  vc.us.  where  n appeared  that  the  ailili- 
cial  ditch  was  not  intended  lo  be  permanent, 
hut  only  tenrpoiaiy  and  within  the  coni  ml  of 
the  person  who  had  dug  it  4’’  I he  coin  I theie 
agreed,  however,  that  undci  the  ptoper  con 


diliolis  it  is  possible  to  ac.|ilire  a piescnptive 
light  m an  .11 1 1 ticial  water- ouise  and  -u.  h ha- 
been  the  holding  ot  the  coui  is  wheiv  -i  ex- 
ample,  a wateivoursc  is  diverted  Imm  n- 
natural  channel  into  an  ai  lilicial  one.4  ' 

I inallv  where  a permanent  siiuclin  -I  ill 
which  obstructs  a natural  waterway  and  lau-o 
commiious  Hooding  ol  upper  lands,  the  light  t 
action  for  damages  aeeines  with  the  lust  flood- 
ing. and  will  he  hatred  by  the  statute  ol  limita- 
tions after  ten  years. 4S  thereby  in  elteet  giving 
the  lower  ownei  a tight  to  continue  such 
Hooding 

111  addition  lo  the  acquisition  ol  lights  by 
prescription  ot  ailversepossession.it  is  also  pos- 
sible for  a person  to  lose  his  lights  [elating  to 
water  through  abandonment,  through  acquies- 
cence. ot  through  unreasonable  delay  m asset  t- 
mg  the  rights,  the  I alter  doctrine  being  known 
as  laches  finis,  where  parties  ow  ning  land  upon 
a lake  built  a fence  in  the  lake  ami  each  only 
use  that  pon ion  of  the  lake  on  Ins  side  ol  the 
fence  I'oi  boating  and  fishing  ovei  a period  ol 
lit t \ years,  u was  held  that  llu  owneis  had 
acquiesced  itt  the  division  ot  the  lake,  even 
though  originally  each  may  have  had  the  right 
to  use  the  entire  suifaee  foi  boating  4'1  In  the 
same  case,  where  one  ownei  stood  by  while  the 
other  built  a pontoon  bridge  aeioss  one  end  ot 
the  lake,  cutting  oft  access  from  the  lake  to  a 
rivet,  the  lust  part'  vv  as  held  barred  by  his 
laches,  or  unreasonable  delay.  Imm  asserting  a 
right  to  such  access 

Che  extent  to  winch  the  doetimc  ot  riparian 
lights  applied  to  artificial  vvateicouises  and 
lakes  is  not  definitely  established  m Missoun 
\n  art  it  k ial  waters  ourse  ay  where  it  has 

existed  I’oi  a number  ol  years  and  is  icg.iided  as 
permanent  by  the  parlies  concerned,  he  Heated 
as  a natural  waleieoiuse  I’aitieul.iilv  will  this 
be  true  where  a natural  vvateicourse  is  diverted 
into  a new  bed  or  channel,  and  the  former 
channel  abandoned 

In  (ireisinger  v klinhardt  1 dc.  nled  In  lb 
Missouri  Supreme  Court  m I'f's  n was  | , . i.i 
that  where  an  artificial  lake  was  intended  n K 
permanent  when  cieated.  and  the  land  subs. 
qnentlv  passed  into  the  hands  ol  two  sepatjte 
owners,  an  easement  was  cieated  m tavoi  ,a 
each  to  enjoy  the  use  ot  the  lake,  and  ea-h 
ownei  had  a nghl  to  the  use  ol  the  entile  sin 
face  ot  the  lake  foi  boating  and  fishing  tust  a- 
though  the  lake  had  been  cieated  Manually 

\nd  ill  Hollinger  v llenrv  '•  wlici,  i mill 
race  had  lot  I >11  v eai'  can icd  watei . the  . • -m  i 
deehned  to  treat  it  as  a natut.il  vvateie out'c  ’.n 


all  purposes,  but  held  that  the  respective  lights 
to  the  use  ol  the  water  of  the  millraee.  as  be- 
tween persons  upon  whose  land  u ran.  should  be 
determined  as  though  those  persons  were  ripar- 
ian owners  on  a natuial  watercourse. 

It  is  universally  lecogm/ed  as  wrongful  either 
to  obstruct  the  How  ol  a watercourse  so  that 
the  lands  ot  others  are  flooded  thereby  . 53  or  to 
divert  the  waters  of  a stream  upon  the  lands  ol 
another  '4  Likewise,  it  is  improper  to  modify 
the  bed  ol  a watercourse  so  as  to  direct  the  cur- 
rent against  the  land  of  another,  causing  it  to  be 
eaten  away  by  erosion.55  While  many  actions 
arising  out  of  the  flooding  of  lands  due  to  ob- 
struction ot  diversion  of  a watercourse  have 
been  based  upon  negligence.56  it  is  clear  that 
recovery  m such  a case  is  not  based  on  the  fact 
that  the  obstruction  or  diversion  of  the  waters 
was  intentional,  or  that  it  was  caused  by  care- 
lessness. but  is  based  on  the  premise  that  the 
flooding  constitutes  either  a nuisance57  or  a 
trespass57  and  consequently  the  acts  causing 
the  flooding  are  wrongful.  In  any  case,  plainly 
one  may  not  seek  to  justify  an  obstruction  ot 
diversion  which  causes  flooding,  on  the  ground 
that  it  represents  a reasonable  use  of  the  water. 

\s  detailed  earlier  in  the  section  dealing  with 
navigable  waters,  title  to  the  bed  of  navigable 
lakes  and  streams,  which  are  navigable  in  the 
sense  that  they  are  generally  useable  as  high- 
ways loi  commerce  "in  the  customary  modes 
of  trade  and  travel  on  water."  is  in  the  public 
litis  title  originally  was  in  the  l nited  States, 
but  passed  to  the  state  upon  its  admission  to 
the  l moil. 

In  navigable  waters  of  this  nature,  riparian 
owners  own  to  the  low-water  mark.'0  and  np- 
arians  have  the  same  rights  in  such  navigable 
waters  as  they  do  in  nonnavigable  waters,  sub- 
ject to  1 1 I the  public  ownership  of  the  bed.  and 
(dl  the  right  ot  the  public  to  navigate  upon  the 
water 

On  the  other  hand,  title  to  the  bed  of  non 
navigable  waters  is  in  the  adjoining  riparian  ow  n- 
ers; on  a watercourse,  the  riparian  on  each  side 
owns  to  the  thread  or  centerline  of  the  main 
channel  of  the  stream.  1 while  on  a lake,  the 
riparian  owns  to  the  center  ot  the  lake,  unless 
title  to  the  lake  bed  has  been  conveyed  accord- 
ing to  government  surveys  which  extend  over 
the  lake  "just  as  though  it  was  dry  land."61 

Vs  an  incident  of  the  ownership  of  the  bed  of 
waters,  the  ow  ner  thereof  takes  title  to  islands 
funned  m the  watercourse  or  lake  On  navigable 
waieis  in  Missouri,  the  stale  has  granted  to  the 
respective  counties,  in  trust  lor  school  purposes. 


the  title  to  the  bed.  as  well  as  to  any  islands 
which  may  form  therein."*  Alternatively,  is- 
lands which  torm  in  the  bed  ot  a nonnavigable 
stream  are  the  property  of  the  riparian  who 
owns  the  bed  where  the  island  has  formed."'1 

V furthei  incident  ot  the  ownership  ot  rip- 
arian land  is  dial  the  owner  thereol  takes  title 
to  land  formed  by  accretion,  which  is  the  crea- 
tion ol  new  land  through  gradual  deposits  ot 
alluvial  soil."4  On  nonnavigable  as  well  as  nav- 
igable streams,  the  riparian  owner  will  plainly 
become  the  owner  of  land  formed  by  accretion 
along  his  shore  line,  and  likewise  the  owner  of 
an  island  will  be  entitled  to  accretions  formed 
to  it  However,  on  navigable  waters  the  riparian 
owner  does  not  take  title  to  an  island  formed  by 
accretion;  title  to  such  an  island  follows  the 
ow  nership  of  the  bed.  which  is  in  the  public  1,5 


vf  Ground  wafer-  Generally.  American  courts 
have  adopted  either  the  "common  law  " d>  >clrme 
■ a the  "American'"  doctrine  respecting  percola- 
ting ground  water . while  vvlicie  an  undetgiound 
watercourse  is  involved  the  com  Is  have  applied 
the  same  rules  as  to  a surface  watercouisc  l n- 
der  the  common  law  doctrine  of  percolating 
ground  water,  which  follows  the  I x4.;  I nglish 
decision  ol  Acton  v Blundell.""  the  l.mdowi  i 
owns  absolutely  all  peicolating  water  which  may 
be  found  beneath  Ills  land,  and  may  deal  w ith  it 
as  he  wishes,  including  sale  to  othei  persons  for 
use  oil  the  land  Ihc  effect  upon  neighboring 
landowners  is  immaterial.  Hie  only  limitation 
which  has  been  applied  by  most  courts  that 
have  adopted  the  common  law  doctrine,  is  that 
water  may  not  intentionally  be  wasted,  oi  de 
pleted  maliciously  with  intent  to  injure  othei 
landowners  Lndei  the  American  doctrine,  also 
called  the  reasonable  use  doctrine,  on  the  other 
hand,  the  question  is  whether  a particular  use 
of  the  water  is  reasonable,  under  all  the  facts 
and  cncumstances  Although  most  courts  which 
considered  the  question  at  or  before  the  luin  ol 
the  century  adopted  the  common  law  uile.  i he 
modern  trend  in  the  l titled  Stales  is  to  the 
adoption  ol  aieasonahle  use  rule  loi  percolating 
ground  water. 

\s  i oted  above.  Missouri  courts  have  recog 
m/ed  lire  distinction  between  underground 
streams  and  peicolating  giound  walei  However 
very  few  Missouri  decisions  have  dealt  with  the 
rights  ot  landowneis  to  use  the  watei  lound  be- 
neath then  land  I’eihaps  this  is  because  Mis  mu 
has.  ni  least  mil il  now.  had  sufficient  ground 
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water  to  meet  tt>  needs,  and  tlteielore  contio- 
vetstes  lure  been  lew  Most  ot  lire  lepoited  de 
visions  have  involved  actions  tesiilt i nil  Irom  the 
pollution  ol  ground  w aters.  winch  has  adversely 
affected  the  quality  o|  w aler  ol  a spiing  or  w ell 
rite  leading  Missouri  decision  ■ in  fact,  the 
only  Missouri  decision  dealing  with  the  use  ol 
around  walet  is  Springfield  Waterworks  Co 
Jenkins." 7 dec  ided  by  th  St  l.oui  ( inrt  ol 
\ppeals  in  I K‘>5  In  this  c ase  plamnil  wat 
works  company  supplied  it'  cusiomeis  liom  a 
spiing  which  rose  on  land  owned  by  it  Defend- 
ants owned  a dam  and  mill  on  a waleieourse 
which  ran  neai  plaint  ill  s spiing.  but  which  was 
separated  irom  it  by  a ridge  ol  rock  I I 1 e How 
liom  plaintiffs  spring  was  mtcriuptcd  by  the 
acts  of  defendant  in  opening  and  closing  the 
sluice  gales  at  the  dam.  which  w as  located  above 
the  spring;  during  the  time  the  mill  pond  was 
refilling,  there  would  be  no  water  ut  the  stream 
below  the  dam.  and  plaintiffs  spi mg  would  sut- 
ler a diminished  flow. 

I he  court  recognized  that  as  to  underground 
streams,  the  same  rules  are  applicable  as  to  sut- 
I ace  watercourses  However,  in  the  case  there 
was  not  sufficient  evidence  to  show  that  an 
underground  stream  was  involved,  since  no 
"well  defined  and  known  channel  " was  estab- 
lished. Percolating  ground  water,  on  lire  other 
hand,  “is  regarded  as  a part  of  the  soil,  and 
"belongs  to  the  owner  ol  the  land,  and  its  diver 
sion  or  appropriation  by  him  lor  the  improve- 
ment or  benefit  of  his  estate  can  not  be  made 
the  basis  of  a complaint  against  him  by  anyone, 
however  grievious  tite  resulting  injury  may  be. " 
Vvettlteless.  in  this  ease  tile  coin  I enjoined  the 
defendants  for  opening  and  closing  the  sluice 
gales  needlessK  . as  it  was  shown  that  defend- 
ants had  not  acted  to  improve  their  own  land, 
but  merely  to  injure  the  waterworks  company . 
perhaps  to  compel  the  company  to  purchase  the 
dam  and  null  from  defendants  to  assure  a steady 
llow  of  walet  in  then  spring. 

lints  it  appeals  that  the  couil  in  the  Jenkins 
case  adopted  at  least  the  common  law  title  as  to 
percolating  gioiutd  walets  in  Missouri  with  its 
modification  against  wasteful  or  malicious  use 
No  subsequent  Missoni t decision  has  been  louiid 
involving  the  use  ol  ground  walets  Wlielhci  a 
court  in  this  stale  would  today  , il  presented 
with  a similar  issue,  embrace  the  common  law 
title,  is  at  least  doiibtlul.  ptobably  tin  Mueiic.in 
or  reasonable  use  title  would  be  adopted 

Othet  Missouri  eiound  watei  decisionsde.il 
with  the  mallet  ot  pollution  ol  peicul.iimg 
ground  w aleis.  which  at  I eels  the  water  ol  a w ell 


ot  spring  used  lot  domestic  walet  supply  01  lot 
watering  livestock  Most  ol  these  cases  have 
dealt  with  escaping  oil  01  gasoline  liom  .1  pip- 
line  or  storage  tank,  and  have  involved  questions 
as  to  whethei  the  leak  actually  caused  the  pol- 
lution and  it  so.  whethei  the  resulting  nuisance 
was  permanent  01  temporary  m natuie  It  peim- 
aneill.  all  damages  had  to  be  recovered  lit  a 
single  action,  while  it  leinpoiaiy  . successive  suits 
could  be  brought  toi  damages  as  additional  m- 
|tii\  was  sultered  due  to  new  or  continued  leaks. 
Uni  in  Shelley  v.  O/ark  Pipe  Line  Corp.."'1  tl 
nuisance  complained  ol  was  held  to  be  tempor- 
aiv  otilv . since  it  was  abatable  by  the  defendant, 
and  tltereloie  successive  damage  suits  were 
possible 

With  tegaid  to  pollution.  11  should  be  men- 
tioned ( I 1 that  even  undet  the  common  law 
doc (11  ire  ol  ground  watei  use.  pollution  has  been 
held  to  be  wrongful  per  se  and  1 .’  I that  the 
courts  have  generally  treated  pollution  ot  sui- 
face  streams;  it  constitutes  a nuisance,  which  is 
wrongful  in  and  ol  ilsell 


e Diffused  Surface  Waters  Uy  del  mu  n 

fused  surface  waters  include  all  waters  on  the 
surface  ot  the  earth  not  confined  within  watei 
courses  anil  lakes  Mid.  as  noted  eailiei  in 
Missouri  diffused  surface  waters  iriclud  f 
over  llow  01  Hood  waters  tiom  wateicouises 
Water  ceases  to  be  surface  watei  when  it  readies 
and  becomes  a part  ol  a natural  01  .uiitui.il 
watercourse  or  lake 

Hie  major  problems  lelatmg  to  suthu. 
walets  have  traditionally  dealt  with  dunnage 

No  Missouri  decisions  deal  with  lit  . • 'iisinnp 
live  use  of  diffused  surface  wateis.  and  only  a 
handful  of  cases  anywhere  ate  repotted  on  this 
subject  C ietiet alls  . these  cases  tollow  the 
called  "I  nglish  rule”  which  allows  a landow  net 
to  impound  and  use  any  suilace  walet  on  In- 
land m any  niannei  he  desties.  without  any 
need  to  account  toothers  lot  this  use  In  'hoi  t 
he  is  absolute  ownet  ot  surface  waters  tound 
upon  Ins  lands.  Only  m New  Hampshtn  ha  a 
"reasonable  use'"  title  been  suggested  which 
would  resttiel  the  unlettered  use  ol  siut.nv 
walets  by  .1  landovvnei  Hits  question  may  c-u 
eetvahlv  aiise  m the  Inline.  masniiieli  as  one 
pi  trie  1 pa  I Minin'  ot  watei  in  vvaleieomses  aud 
lakes  is  dil t used  sutlaee  walet.  in  the  loim  • ' 
dunnage;  collection  01  impoundment  ot  tins 
watei  III  farm  points  01  otluiwise  may  cl 
1 etv  ably  aflct  t si  u-  mi  flow  nr  some  an 


Pollution  ol  dil fused  surface  waters  gives  rise 
to  att  action  based  upon  the  doctrine  of  nui- 
sance. Hi  us,  where  a city's  sewers  overflowed 
and  ran  onto  adjoining  private  premises,  the 
ownei  thereol  properly  had  an  action  tor 
damages.7 1 

Most  sui  face  water  problems  arise  out  of 
drainage  matters.  Missouri  has  adopted  the  so- 
called  "common  enemy  ' doctrine  relating  to 
drainage  of  surface  waters. 

Which  stated  in  its  extreme  form  "is  that 
as  an  incident  to  his  right  to  use  Ins  own 
properly  aslre  pleases. each  landowner  has  an 
unqualified  right,  by  operations  on  his  own 
land,  to  fend  off  surface  waters  as  he  sees  lit 
without  being  required  to  take  into  account 
the  consequences  to  other  landowners,  who 
have  the  duty  and  right  to  protect  them- 
selves as  best  they  can.  7" 

In  so  doing.  Missouri  rejected  the  "civil  law" 
doctrine  which  requires  that  each  landowner  be 
subjected  to  the  natural  How  of  suitace  waters 
across  Ins  land,  and  denies  to  the  landowner  the 
right  to  protect  himself  by  means  ol  embank- 
ments oi  other  structures,  but  subjects  him  to 
the  "natural  servitude"  of  drainage  ol  surface 

waters. 

I he  common  enemy  doctrine  as  adopted  by 
the  Missouri  courts  has  been  modified  to  the  ex- 
tent that  a landowner  may  not  collect  surface 
waters  and  cast  them  in  a concentrated  volume 
upon  the  land  of  his  neighbor.  74  I bus.  where 
in  the  construction  ol  a home  the  grade  is 
changed.74  or  m the  construction  of  a paiking 
lot  railroad  ties  are  used  as  curbs.75  so  that  the 
surface  water  drainage  is  concentrated  in  its 
llow  upon  the  lands  of  a neighbor,  liability  will 
be  imposed  lor  damage  caused  thereby  How- 
ever. this  modification  does  not  mean  that  a 
landowner  may  not  improve  his  land:  if  re- 
moval of  grass,  vegetation  and  topsoil  causes 
surface  water  to  drain  more  freely  than  before 
onto  the  lower  lands  ol  adjoining  owners,  no 
wrong  has  been  done.71’  Nor  can  the  adjoining 
owner  complain  that  such  waters  beat  with 
them  mud  and  'ill  from  the  imptoved  land, 
since  this  is  to  be  treated  as  a part  ol  the  sur- 
face water. 

In  ridding  his  premises  of  surface  waters,  a 
landowner  may  make  improvements  upon  Ins 
own  land  for  collecting  the  water,  providing  he 
has  some  means  ol  disposing  of  it.  \s  stated  by 
the  Missouri  Supreme  ( out  t . 

the  rule  is.  in  substance,  that  a landowner  in 
the  reasonable  use  anil  development  ol  his 
land  may  dram  ;t  by  building  thereon  sewers 


gutters  and  such  other  artificial  water  chan- 
nels for  the  puipose  ol  carry  ing  oft  the  sui 
face  waters  into  a "natural  surface-water 
channel"***  located  on  Ills  propeity  with- 
out liability  to  the  owner  ol  neighboring 
land,  even  though  such  method  ot  lidding 
Ins  properly  ol  surface  watei  accelerates  and 
increases  the  llow  thereof,  provided  that  he 
acts  without  negligence,  and  provided  fur- 
ther that  he  does  not  exceed  the  natural 
capacitv  of  the  drainway  to  the  damage  ot 
neighboring  propei  tv . 77 
rims,  a distinction  is  drawn  between  "the 
discharge  of  surface  water  into  a natural  dram- 
way  on  the  landowner's  property  where  it 
would  have  gone  anyway,  and  the  discharge  ol 
surface  water  on  neighboring  land  whetv  it 
would  not  naturally  have  drained  s 

llus  is  illustrated  by  Haferkamp  v.  City  of 
Rock  Hill.  '*  m which  a city  and  a real  estate 
developer  channeled  surface  water  in  ailitisi.il 
drains  into  a natural  draiuway.  which  had  pie- 
viouslv  carried  away  the  surface  watei.  thcieby 
accelerating  and  increasing  the  llow  m the  nat- 
ural drainway  . which  originally  drained  into  a 
sinkhole  on  adjoining  land  It  was  held  that  the 
artificial  improvements  were  wrongful  only  it 
they  increased  the  llow  ot  water  to  the  extent 
that  it  exceeded  the  iialui.il  sapeetty  -i  the 
outlet 

Mlhough  .i  I. union  net  may  drain  his  surlac* 
watei  into  a watercouisc  or  “nuiui.il  di.nnwav 
upon  or  immediately  adjacent  to  his  own 
premises,  he  has  no  right  to  the  use  ot  a watei 
course  for  diamagc  unless  his  land  is  ripuiiun 
theteio  finis,  hi  a ic  cut  .as.  Vrmstrongv 
Westroads  Development  ( ompanv . " wf 
improving  urban  lands  a iipari.m  thiouglr  whose 
premises  a stieatn  ilowcd  moved  ills  stie.un 
channel  and  enclosed  it  in  a huge  concivtc.nl 
veil,  an  adiaceul  lion-riparian  ownei  whose  sui 
lace  watei  drainage  was  therein  impaiied  li.nl 
no  ground  tor  complaint  I he  court  said  that 
“the  light  to  dram  into  a watercourse  depends 
upon  the  watei  course  ttaversmg  ot  hmdcimg 
landx  drained." 

Since  ovei  llow  watei  s or  flood  vv  a lei  s n.  m 
watercouisc  oi  lake  aie  treated  as  sti i la,  , w at c 
in  Missouri,  tlicv . loo.  m. iv  be  wauled  ' willi 
out  liability  to  olheis  I bus.  vvlieic  daim  dikes 
oi  other  impiovenieuts  are  made  by  landowners 
to  protect  then  premises  from  oveillow  vvutcis 
and  as  a consequence  thcreot  otlici  lands  ate 
Hooded,  no  cause  ot  action  unses  1 However 
it  1 lie  imp  *.  incut'  i,.  waul  ofl  llood  w.iici  - 
c.iuse  the  water  to  be  collected  ami  cast  in  a 


concenliated  body  upon  the  lands  ot  another  in 
a manner  in  winch  (lie  waters  would  not  nor- 
mallv  llow.  damages  may  be  collected  tor  in- 
nil  res  so  inflicted.54*  Snnilai  ly . only  a landowuei 
in  the  protection  of  Ills  own  land  may  ward  oft 
lloodwateis:  and  where  a drainage  distiict  s 
levee  would  narrow  the  flood  channel  ol  a rivet 
so  as  lo  cause  additional  Hooding  ol  unprotected 
lands,  the  ow  ner  of  such  lands  was  pei  nutted  to 
recover  lor  the  damages,  on  the  ground  that  the 
district  was  not  a landowner  improving  its  own 
lands.*"* 

l nder  the  common  enemy  rule  a landowner 
mav  build  embankments  01  otherwise  alter  the 
surface  of  his  land  to  prevent  surface  watei 
front  coming  upon  his  land  from  higher  prem- 
ises It  does  not  matter  that  the  embankments 
cause  surface  water  to  form  ponds  or  otherwise 
collect  upon  the  lands  of  the  upper  owner; 
since  the  surface  water  is  a common  enemy,  n 
can  freely  be  warded  oil.544  However,  it  seems 
to  be  a matter  of  some  importance  that  the 
water  be  warded  off  at  the  property  line,  inas- 
much as  landowners  have  been  held  liable  when 
thev  have  built  embankments  elsewhere  on  then 
propertv.  causing  surface  water  to  form  a pool 
or  pond  which  then  extends  from  within  the 
landowner  s own  propertv  and  onto  the  higher 
premises  of  the  adjoining  owner. 

lliere  are  certain  statutory  modifications  in 
the  common  enemy  rule.  Thus  under  a statute 
requiring  a railroad  to  construct  ditches  and 
drains  along  and  through  its  roadbed,  connect- 
ing with  other  “ditches,  drains  or  watercourse, 
it  has  been  held  that  the  railroad  cannot  be  held 
liable  if  the  amount  of  water  therein  cast  into  a 
watercourse  exceeds  the  capacity  ol  the  vvaiei- 
course.*46  I ikevvise.  under  a statute  giving  the 
right  to  drain  agricultural  lands  into  a water- 
course. natural  drainway  or  ditch,  it  has  been 
held  that  an  "absolute  right"  exists  so  to 
dram  the  water,  apparently  even  though  the 
capacilv  of  the  watercourse  is  exceeded  by 
such  drainage  x 

2.  Statutory  Law  Pertaining  to  Water  and  Related 

Land 

i Introduction-  It  has  become  mcicasingly  evi- 
dent that  common-law  water  doemnes  are  not 
adequate  to  solve  impending  problems  ol  water 
use  and  development  I lie  vast  population  in 
crease  ol  leceut  decades  combined  with  the  ad- 
ded per  capita  water  consumption  brought 
about  by  the  technological  advances  ol  modern 


life  has  imposed  a serious  strain  upon  the  icla- 
irvely  constant  supply  ol  watei  available  loi  use 
m the  eastern  l luted  Stales  Ihe  common  law 
furnishes  no  satislactory  basis  ini  the  compre- 
hensive watei  use  regulation  and  watei  resources 
development  which  the  changed  conditions  ot 
our  society  have  made  necessary.  Therefore,  out 
attention  must  be  directed  to  legislation  as  a 
means  of  furnishing  satislactory  controls  lor  the 
use  and  development  ol  water  resources 

Missoun  has  no  comprehensive  watei  le- 
sourves  legislation.  What  legislation  exists  has 
been  adopted  in  a piecemeal  tashion.  direc led  ai 
specific  pioblenis  as  they  arose,  tienerally  speak- 
me.  these  statutes  tall  into  several  clearly  -defined 
areas,  including  pollution  contiol.  w atei  supply 
and  sewage  disposal,  dam  construction,  and 
dunnage  and  levees  An  acquaintance  with  these 
provisions  is  vital  lo  (lie  understanding  and 
intelligent  assessment  of  future  legislative  pro- 
posals for  watei  development  and  control  in 
Missouri. 

b.  Pollution  Control-  Prior  lo  I lis7.  Missoni i had 
no  general  01  coordinated  water  pollution  con 
trol  law  Scattered  statutory  provisions  coveted 
some  of  the  aspects  of  pollution  ol  the  stale  s 
water  resources,  but  these  provisions  were  ex 
Ircmelv  liagmenlary  in  naluie.  I 01  example 
the  contamination  of  waters  was  piolubiled 
when  it  might  “injute,  stupefy  01  kill  the  fish 
m such  waters:*14  11  was  unlawful  to  wist  "am 
dead  animal,  carcass  ot  pait  thereol.  the  oital 
or  other  filth"  into  a watercourse  or  lake 
and  certain  cities  had  power  to  prevent  pollu 
lion  which  adversely  atlecied  then  municipal 
water  supply  .10  In  mosi  instances,  individuals 
whose  interests  were  harmed  by  the  pollution  ol 
watercourses  or  ground  waters  vveic  toiced  n 
resort  to  the  courts  and  the  common  law  m 
order  to  protect  themselves,  as,  lot  example 
when  petroleum  products  weie  allowed  to  run 
into  a rural  stream  and  caused  the  death  ot  danv 
cattle  drinking  Horn  Ihe  stteam  Solve  there- 
were  no  geneial  watei  pollution  slandatds  and 
no  machinery  lot  creating  01  entoremg  such 
standards.  Ihe  interest  ol  the  general  public  in 
maintaining  the  pm  ity  ol  the  w ateis  ot  the  state 
was  ignored  almost  completely  In  this  n eaul 
Missoun  lagged  t.u  behind  most  othei  stales 
In  l*Ht.  after  having  leiected  pollution  vn 

trol  bills  in  | *is  r .md  I ‘Is  > th,  Musmii  Is  i 

\sscmbly  enacted  legislation  creating  a tab 
Watei  Pollution  Hoaid  and  giving  l"  th  !<•  1 
broad  power  to  establish  and  etilorve  stand. ml' 
lot  regulating  the  pollution  ol  Ihe  vv ateis  ot  the 
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state.  2 \i  the  same  time,  however,  the  legis- 
lation does  not  limit  the  common  law  remedies 
previously  available  to  persons  who  are  adver- 
sely affected  by  watei  pollution. ',J 

file  Missouri  water  pollution  aet  declares  n 
to  be  the  policy  of  the  state  "to  restore  and 
maintain  a reasonable  degree  of  pinny  in  the 
waters  ot  the  state,  "and  to  require  treatment  of 
sewage  and  industrial  wastes  where  necessary  "M 
The  waters  of  the  state  protected  by  the  act  in- 
clude not  only  watercourses  and  lakes,  hut  em- 
brace all  “other  bodies  of  surface  or  subsurface 
water";  w aters  confined  entirely  upon  the  prop- 
erty of  a single  owner  do  not.  however,  fall 
within  the  provisions  of  the  act.'*' 

Pollution  is  defined  by  the  act  as 
the  discharge  or  deposit  of  sewage,  industrial 
waste  or  other  wastes  into  the  waters  of  the 
state  in  such  condition,  manner,  or  quantity 
which  causes  the  waters  to  be  contaminated, 
unclean,  impure,  odorous,  or  noxious  to  such 
an  extent  as  to  be  detrimental  to  public 
health,  to  create  a public  nuisance,  to  kill  or 
have  an  unreasonably  harmful  effect  upon 
fish  or  other  aquatic  life,  or  upon  game  or 
other  wildlife,  or  unreasonably  detrimental 
to  agricultural,  industrial,  recreational  or 
other  reasonable  uses  . . . .',h 

Ihe  Water  Pollution  Board  created  by  the 
ll)57  legislation  consists  of  six  members,  who 
are  appointed  by  the  governor  for  six-year 
terms. 1,1  The  composition  of  the  Board  accord- 
ing to  the  interests  of  its  members  is  prescribed 
by  the  statute:  one  member  must  be  selected 
from  each  of  ( 1 1 agricultural  interests,  (dl  in- 
dustrial interests.  (3)  municipal  interests.  (4) 
recreational,  fish  and  wildlife  interests.  (5  I min- 
ing interests,  and  (b)  the  public  at  large.'”* 
The  Board  must  meet  at  least  four  times  each 
year. 1,1  and  is  charged  with  administration  ot" 
the  state's  water  pollution  laws.100  with  survey- 
ing the  water  resources  of  the  state  0 and 
developing  a comprehensive  plan  for  pollution 
reduction  and  prevention.  I0~  and  with  estab- 
lishing standards  of  water  purity  "m  accordance 
with  public  interest  in  water  supply,  the  con- 
servation of  fish.  game,  and  aquatic  life . and  ag- 
ricultural. industrial,  and  recreational  uses  " 

Hie  Board  may  cooperate  with  the  federal 
government  concerning  water  pollution  con- 
trol.104 and  may  conduct  research  l0>  anil  in- 
vestigations100  relating  to  water  pollution 
Biennially  the  Watei  Pollution  Bo.ud  is  requited 
to  report  to  the  governor  and  the  general  assem- 
bly concerning  the  Board  s activities  10 


Generally,  the  Board  is  directed  to  make  use 
of  technical  and  clerical  personnel  of  other  state 
agencies,  but  it  may.  it  necessary . employ  such 
personnel  loi  its  ow  n purposes.  I,s  Boaid  mem- 
bers serve  without  compensation,  although  they 
are  entitled  to  reimbursement  for  necessary 
expenses  connected  with  their  regulai  duties  100 
fundamentally.  the  Missouri  water  pollution 
act  declares  all  pollution  of  the  waters  ot  the 
state  unlawful,  and  furthei  declares  the  causing 
ot  pollution  to  constitute  a public  nuisance  1 1 
Hie  impact  ot  this  absolute  prohibition  is  abated 
somewhat  by  related  piovisions  ot  the  act  which 
place  upon  the  Water  Pollution  lioaid  the  bal- 
den of  enforcement  ol  the  act.  and  give  to  the 
Board  a relatively  w ide  discretion  in  the  niannei 
ot  fulfillment  of  ill  is  duty 

Clearly,  it  would  he  impossible  to  lequire  all 
pollution  of  the  w alers  ot  the  state  to  cease  im- 
mediately Many  industries  and  municipalities 
have  for  decades  lelied  upon  watei  courses  foi 
the  removal  of  then  pai l rally -treated  oi  un- 
treated wastes,  and  are  not  now  m a position  to 
terminate  all  polluting  activity  In  recognition 
of  this  fact,  the  water  pollution  act  permits  the 
Water  Pollution  Board  to  . ooperate  with  pci 
sons  and  municipalities  which  are  failing  to  meet 
pollution  standards  1 1 and  to  give  them  tech- 
nical and  scientific  assistance  If  a person 
causing  water  pollution  refuses  to  cooperate 
with  the  Board,  it  may  order  tile  pollution 
cease.11'  I low  eve  i . a reasonable  tune  must  be 
afforded  the  ofletidet  to  make  necessary  at- 
langements  and  modifications  m ordei  to  nun- 
ply  with  the  standards  established  by  the 
Board."4 

Any  person  who  wishes  localise  any  new  or 
increased  pollution  of  the  waters  ol  the  slate 
or  to  construct . install  or  modify  any  sewage  m 
waste  disposal  system  must  obtain  a peimit 
from  the  Water  Pollution  Board  1 1 * Application 
lor  permits  is  made  to  the  Boaid.  which  may 
require  plans,  specifications  oi  otlici  mtoim.i 
lion  from  the  applicant  In  considering 
whether  to  issue  a permit,  the  Board  is  directed 
to  “determine  whethei  or  not  the  dischaige  will 
cause  a condition  ot  pollution  contrary  to  the 
public  interest  " 11  Permits  may  be  issued  sub- 
ject to  conditions  imposed  by  the  Watei  Pollu 
lion  Boaid.  and  may  be  revoked  oi  modified  it 
the  holder  fails  to  opetate  the  pollution  contiol 
facility  as  requited,  oi  it  new  oi  increased  pol- 
lution is  caused  In  the  permit  holder  lls 

Where  existing  pollution  is  concerned,  how 
evei.  a permit  is  not  necessary  under  the  watei 
pollution  act  But  it  is  not  clear  w hethei  peisous 
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who  wore  casting  sewage  and  wastes  into  the 
waters  of  the  state  at  the  time  ot  the  passage  of 
the  act  are  m a more  or  levs  favorable  position 
than  permit  holders,  l or  example,  can  succes- 
sively more  stringent  water  purity  standards  be 
enforced  against  this  class  ol  non-permit  holders, 
while  ermit  holders  are  immune  from  am 
modification  of  their  permits  unless  they  violate 
the  provisions  ot  the  act  or  the  conditions  ot 
the  permit  ’ 

Persons  who  take  exception  to  any  Board 
order  or  Board  action  with  respect  to  a permit 
may  request  a hearing  before  the  Board,  which 
max  be  heard  by  the  Board  itself  or  by  an  attor- 
nev  designated  by  the  Board.  1 9 The  petitioner 
and  other  interested  persons  may  appear  at  the 
hearing,  present  evidence,  and  examine  all  wit- 
nesses.1"0 A record  of  the  proceedings  is  kept, 
and  the  Board  issues  its  order  and  decisions  m 
accordance  with  its  findings  in  respect  to  the 
hearing.121  Judicial  review,  in  the  form  of  a 
trial  de  novo,  may  be  obtained  by  any  party 
through  appeal  to  circuit  court  within  t i t teen 
days  after  the  entry  of  the  decision,  finding  or 
order  appealed  from.1" 

rite  Missouri  water  pollution  act  clearly  tills 
a substantial  need  in  the  statutory  law  of  the 
state.  However,  the  act  is  not  without  uncertain- 
ties and  possible  (laws.  Tor  one  thing,  the  legis- 
lative standards  for  Board  action  are  not  entirely 
clear.  In  granting  permits,  for  example,  is  the 
only  standard  to  be  whether  the  issuance  ot  a 
permit  "will  cause  a condition  of  pollution  con- 
trary to  the  public  interest'"’  It  so.  the  Board 
and  not  the  Missouri  (ieneral  Assembly  will  be 
making  the  broad  policy  decisions  relating  to 
the  use  of  Missouri's  water  resources.  Is  the 
Board  alone  to  determine  the  future  of  indus- 
trial or  recreation  development  in  the  various 
areas  ol  the  state?  Must  all  streams  be  suf- 
ficiently pure  to  sustain  multiple  forms  ol 
aquatic  life,  or  can  some  validly  be  used  loi 
waste  assimilation'’ 

Nor  is  it  clear  whether  permits  are  to  be 
granted  in  perpetuity  or  for  limited  periods 
onlv.  Moreover,  ii  appears  that  once  granted, 
permits  will  be  subject  to  modification  or  re- 
vocation only  for  an  express  violation  ol  the 
provisions  of  the  act.  To  meet  possible  future 
emergencies  or  changes  in  condition,  n might  be 
well  to  incorporate  a limitation  into  the  statute 
giving  the  Board  power  to  modify  01  suspend 
permits  when  necessary  to  protect  the  public 
health  or  safety  . 1 

Since  ll>57.  additional  statutes  have  been  en- 
acted relating  to  water  pollution.  Ii  has  been 


declared  unlawful  to  litter  the  navigable  waters 
of  the  state  01  the  banks  of  any  navigable 
stream.124  01  to  litter  or  contaminate  the 
waters  of  any  spring,  pool,  or  stream  in  a state 
park.  12'  Pollution  of  the  waters  ot  the  state 
from  sewage  from  marine  toilets  has  been  de- 
clared unlaw  ful,  and  the  Water  Pollution  Boaid 
has  been  empowered  to  establish  standards  lot 
the  treatment  and  disposal  of  marine  sewage.  6 

c.  Water  Supply  anil  Sewage  Disposal-  ( mes. 
towns,  and  villages  in  Missouri  possess  ample 
statutory  authority  to  provide  water  and  sewage 
disposal  services  for  their  inhabitants  Cities  ol 
the  first  class  may  establish  waterwoiks  and  dis- 
tribute w ater.  1 27  may  maintain  sewers  "s  and 
sewage  disposal  plants.1"9  and  may  by  ordi- 
nance "prevent  unnecessary  waste  ot  water  1 10 
I ikewise.  cities  of  the  second  class  may  piovide 
sewers111  and  sanitary  systems  tor  sewage  dis- 
posal.1'12 and  may  furnish  watei  to  their  in- 
habitants through  waterworks:11'1  these  cities 
may  regulate  and  improve  watercourses  within 
their  limits.1'14  and  in  order  to  protect  the 
purity  of  then  water  supply  in  the  interest  ot 
public  health  may  regulate  watercourses  and 
other  sources  of  supply  "as  tar  beyond  the 
limits  as  is  necessary."  115  Third  class  cities 
may  establish  public  reservoirs,  well s and  cis- 
terns.1-10  and  may  purchase  or  condemn  lands 
for  waterworks  and  sewers  within  the  city 
limits  or  within  ten  miles  thereof:  11 ' further, 
third  class  cities  may  improve  and  opeiate  min- 
eral springs  and  wells. 13x  Similarly . cities  ot  the 
ton ith  class  may  establish  public  teserxoirs. 
wells,  and  cisterns. 139  and  may  purchase  oi 
condemn  lands  lot  waterworks  within  the  cm 
limits  or  within  five  miles  thereof  140  towns 
and  villages  are  empowered  to  piovide  wells, 
cisterns,  and  pumps.1  1 and  drains  and  sew- 
ers.142 for  the  use  and  benefit  ot  then  inhabi- 
tants. and  may  hot  row  money  to  supply  the 
town  with  water.  143  Mso.  special  charter  cities 
and  constitutional  charter  cities  may  acquire 
properl \ tor.  maintain  and  opeiate  waterworks 
facilities.144 

In  addition  to  the  above  provisions  empower 
mg  municipalities  ol  designated  classes  to  ac- 
quire and  operate  waterwoiks  facilities,  sewers, 
and  sewage  disposal  plants.  Ilicie  ate  general  pto 
visions  permitting  municipalities  ot  whatever 
class  to  tiuiiish  these  services  to  then  inhabi- 
tants Municipalities  may  either  own  and  opei- 
ate  waterworks  and  distribution  systems.  141 
or  max  contiact  with  other  municipalities14'’ 
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or  with  private  or  public  corporations  147  to  ob- 
tain .1  water  supply  Supplemental  provisions 
authorize  cities  owning  waterworks  to  supply 
municipalities  and  persons  beyond  the  city 
limits  with  water  l4x  and  conversely  permit 
municipalities  to  purchase  water  from  such 
cities.14'1  l ikewise,  any  municipality  may  ac- 
quire. by  purchase  or  construction,  and  may 
operate  a sewage  disposal  system.  1 50  Combined 
waterworks  and  sewage  disposal  systems  may 
he  established  and  operated  by  any  munici- 
pality . 151  and  two  or  more  municipalities  may 
cooperate  in  the  planning,  acquisition  or  con- 
struction. and  operation  of  joint  sewage  disposal 
facilities.15'  Reference  should  also  be  made  to 
the  National  Defense  Cooperation  law.15'* 
which  empowers  any  municipality,  county  or 
school  district  located  within  a fifty  mile  radius 
of  a military  installation  of  more  than  ten 
thousand  persons  to  finance  and  operate  water 
supply  and  sanitary  and  storm  sewer  systems. 1 54 

lo  protect  the  purity  and  wholesomeness  ot 
water  supplied  to  the  public,  the  Missouri  Divi- 
sion of  Health  is  directed  to  enact  rules  and 
regulations  for  maintaining  water  quality  stand- 
aids  and  to  conduct  a sampling  and  testing  pro- 
gram for  all  water  furnished  by  municipalities, 
corporations,  or  individuals  to  the  public. 
Plans  of  all  waterworks  facilities  intended  to 
supply  water  to  the  public  must  be  submitted  to 
the  Division  of  Health;  and  a permit  approving 
the  source  of  supply  from  which  the  water  is  to 
be  taken  must  be  acquired  from  the  Division  be- 
fore any  water  may  be  distributed  for  public 
use.156  Cities  also  have  power  to  regulate  the 
sale  and  distribution  of  water  to  the  public  and 
to  protect  the  source  of  such  water  front 
contamination. 157 

Generally  speaking,  these  statutes  do  not 
provide  municipalities  any  broad  control  over 
the  state’s  water  resources.  Instead,  they  simply 
authorize  municipalities  to  acquire  and  dis- 
tribute water  and  to  dispose  of  sewage  in  ac- 
cordance with  the  existing  framework  ot  the 
law.  With  the  exception  of  the  right  to  acquire 
sources  of  watei  supply  by  condemnation  and 
to  protect  such  sources  from  contamination  and 
pollution,  cities,  towns  and  villages  are  not 
granted  in  respect  to  water  resources  and  special 
lights  or  privileged  standing  which  private  per- 
sons are  denied.  Municipalities  are  amenable  to 
the  general  water  laws  ol  the  state  in  much  the 
same  fashion  as  individuals. 

Corporations  organized  under  the  General 
and  Business  Corporation  law  ol  Missouri  lot 
the  purpose  of  distributing  water  have  a "right" 


to  take  water  from  any  nonn.iv  igable  stream 
and  lo  erect  a dam  upon  the  stream  to  aid  in 
this  purpose. 15N  11ns  light  to  take  the  watei 
of  the  stream  for  use  and  sale,  however,  is 
clearly  limited  by  preexisting  rights  in  the 
stream;  the  statutory  provisions  contemplate 
that  companies  will  obtain  the  water  through 
acquiring,  by  purchase  or  condemnation,  the 
rights  ol  "the  ow  ners  ol  such  watei  151  Watei 
companies  ..♦e  subject  to  regulation  by  the 
Missouri  Public  Service  Commission,  which  mav 
adopt  rules  and  regulations  governing  not  only 
the  rales  to  be  charged  by  the  companies  and 
theii  manner  of  doing  business. I<,<’  but  may 
also  investigate  the  quality  of  the  watei  being 
distributed  by  the  companies  and  requite  im- 
provements where  the  public  health  will  be  pro- 
tected thereby  161  --  although  this  last  function 
may  lie  more  properly  with  the  Division  of 
Health,  which  as  pointed  out  above,  has  i emula- 
tors powers  over  municipalities,  corporations, 
and  individuals  engaged  in  distributing  watei  to 
the  public.16* 

Missouri  statutes  authorize  the  creation  of 
watei  supply  and  sewage  facilities  by  a variety 
of  special  districts.  Often  the  legislation  pro- 
viding for  the  various  ty  pes  of  districts  is  ovci- 
lappmg  m nature,  giving  the  residents  ol  a 
partieulai  area  a choice  between  two  oi  more 
types  of  districts,  which  have  different  require- 
ments Id i then  formation  and  different  poweis. 

County  public  water  supply  districts  may  be 
organized  in  contiguous  areas  in  one  oi  mote 
counties 164  for  the  purpose  of  turnishmg  ample 
water  to  areas  which  otherwise  would  have  no 
water  supply  ,164  Hiese  districts  are  formed 
through  petition  to  the  circuit  court  165  and  an 
election  of  the  qualified  voters  within  the  pro- 
posed district,  who  must  appiove  the  district's 
establishment  by  a two-thirds  vote  66 

Districts  have  broad  poweis  to  aeqimc  and 
maintain  necessary  waterworks,  or  to  contract 
to  obtain  walct  fnt  then  inhabitants."’  and 
mav  supplv  watei  to  vousumets  outside  the 
district. lhX  flic  five-member  boa  id  ot  dues 
tors.  which  manages  the  attairs  and  business 
ol  the  district.  170  has  powei  to  lix  tales  and 
charges  lot  watei.  subject  to  the  legulalion  and 
control  ot  the  Missouri  Public  Seivue  Com 
mission  1 1 In  addition,  the  district  mav  lew 
annual  taxes. 177  and.  upon  an  a flit  illative  two 
thuds  vote  ol  the  qualified  votcis,  issue  ccnei.il 
oi  special  obligation  bonds  toi  the  a.  qmsitioti 
of  facilities  1 ' 

In  I oi,o  legislate  mi  was  i tel  i t 
consolidation  ol  county  watei  supplv  di'iiid' 


if  consolidation  is  assented  to  by  a majority  of 
the  voters  In  each  district  voting  thereon  at  an 
election  called  and  held  lot  that  purpose.'1 

Metropolitan  water  supply  districts  may  be 
organized  in  counties  of  the  first  class  "to  se- 
cure a source  of  water  on  a scale  larger  than  is 
feasible  for  public  water  supply  districts  and 
cities  acting  alone  and  to  sell  such  water  at 
wholesale  to  public  water  supply  districts  and 
cities,  towns  and  villages."  174  These  districts 
are  created  upon  petition  to  the  circuit  court175 
and  an  affirmative  vote  of  the  qualified  electors 
within  the  proposed  district.176 

Districts  are  governed  by  a board  of  directors 
of  five  members,  177  and  are  empowered  to  own 
and  operate  water  supply  facilities,  to  exercise 
the  power  of  eminent  domain,  to  fix  rates  for 
water,  and  to  lay  mains  for  the  furnishing 
thereof.17*  'Hie  district  does  not.  however,  have 
authority  to  sell  water  "directly  or  indirectly" 
to  any  area  or  municipality  beyond  the  bound- 
aries of  the  district.179 

The  district  may  levy  ad  valorem  taxes  upon 
tangible  property  in  the  district.180  and  may  up- 
on the  requisite  affirmative  vote  of  the  qualified 
electors  issue  general  obligation  and  special  obli- 
gation bonds  for  the  acquisition  of  facilities.  1 81 

Sanitary  drainage  districts  may  be  formed  in 
areas  partly  within  and  partly  without  cities  of 
over  300,000  population,  when  a "common  out- 
let or  channel”  or  a "system  of  drains  or  sew- 
ers" becomes  necessary  for  the  preservation  of 
the  public  health,  upon  petition  to  the  circuit 
court  by  the  city  or  the  county  court  182  and 
an  affirmative  vote  of  legal  voters  within  the 
proposed  district.18,1 

The  district  is  governed  by  a hoard  of  three 
trustees.  184  who  create  a plan  for  the  drainage 
of  the  district 185  and  contract  for  the  con- 
struction of  such  drainage  works!86  A special 
drainage  tax  is  levied  to  pay  for  such  works.  187 
and  where  "urgent  sanitary  measures"  are 
needed,  bonds  may  be  issued  for  that  purpose 
upon  approval  of  the  circuit  court.188  Drainage 
works  or  sewers  may  be  constructed  within  the 
district  by  municipalities  or  private  persons,  but 
must  conform  to  the  plan  adopted  by  the  dis- 
trict trustees. 189 

Provision  is  made  lor  the  formation  of  sewer 
districts  m counties  of  between  7(10.(100  and 
750.000.  190  counties  of  the  second  class.  191 
or  m any  county  containing  an  unincorporated 
village  or  district  in  which  sewers  have  been  con- 
structed or  are  necessary  9* 

In  counties  ol  between  700.000  and  750.000 
-which  includes  only  St.  I ouis  County— sewer 


districts  may  be  established  upon  petition  by  res- 
idents property  owners  to  the  circuit  couit.  1 K< 
a judicial  investigation  and  hearing.1  and  the 
affirmative  vote  of  two-thirds  of  the  qualified 
voters  of  the  proposed  district.  195  Districts  aie 
governed  by  a board  of  three  trustees,  who  may 
when  authorized  by  the  voters  issue  bonds  for 
the  sewer  system  96  and  levy  taxes  for  the  re- 
tirement of  the  bonds  and  the  maintenance  ol 
the  sewer  system. 1 97 

In  counties  of  the  second  class  sewer  dis- 
tricts may  be  formed  to  provide  sewage  treat- 
ment facilities  or  sewer  sy  stems  198  upon  peti- 
tion to  the  circuit  court  by  the  owners  of  a 
majority  of  the  real  property  in  the  proposed 
district.  99  Upon  a hearing,  the  court  may,  il 
objections  are  overruled,  decree  the  incorpora- 
tion of  the  district.200  The  district  is  governed 
by  an  elected  board  of  five  supervisors. 201 
which  may  upon  approval  of  the  owners  of  two- 
thirds  of  the  assessed  valuation  of  real  property 
in  the  district  issue  general  obligation  bonds  oi 
revenue  bonds  for  the  construction  or  acquisi- 
tion of  facilities.  02  and  may  levy  taxes  for 
current  expenditures. 20,1  The  district  is  further 
empowered  to  cooperate  with  other  governmen- 
tal subdivisions  in  furnishing  sewage  disposal 
facilities.204 

finally,  in  any  county  in  which  an  unincor- 
porated village  or  district  exists  where  there  are 
existing  sewers  or  a need  for  a sewei  system,  the 
county  court  may  establish  a sewer  district  upon 
petition  by  a majority  of  the  resident  pioperty 
owners.205  The  county  engineet  acts  as  sewer 
engineer,  prepares  plans  lor  sewers,  and  super- 
vises the  construction  and  maintenance  ol  sew- 
ers.206 Sewers  may  be  constructed  nuclei  con- 
tract with  a construction  firm.207  or  directly 
by  the  county  itself.208  Special  tax  bills  are 
levied  against  property  within  the  district  for  the 
cost  of  construction. 209  and  also  for  subsequent 
maintenance,  repair,  and  administration  ‘ 1 0 

Cities,  towns,  and  villages,  and  county  sewei 
districts  are  given  additional  poweis  to  "acqmn 
construct,  improve  ot  extend  and  lo  maintain 
and  operate  a sewerage  system  lor  sanit.uy  oi 
storm  water  disposal,  or  both,  within  oi  with- 
out the  boundaries  ol  the  municipality  ot  dis- 
trict.'11 I ikew ise.  municipalities  may  by  ouli 
nance  acquire  and  operate  a combined  waici 
works  and  sewerage  system.  212  to  be  financed 
In  the  issuance  of  revenue  or  geueial  obligation 
bonds,  special  assessments,  oi  other  funds  avail 
able  to  the  municipality  21  1 I wo  or  moic 
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a contract  with  an  industrial  establishment  to 
make  available  the  municipal  disposal  facilities 
for  the  purpose  of  reducing  stream  pollution  215 

d Private  Dams  anti  Drainage  Rights-  Provision  is 
made  in  the  Missouri  statutes  for  the  erection 
and  maintenance  of  dams  across  nonnavigable 
streams  to  operate  mills  and  electric  power  and 
light  works.  Any  person  or  corporation  so  auth- 
orized. owning  the  land  through  which  the 
watercourse  passes  or  owning  land  riparian  to 
the  watercourse  and  a part  of  the  bed  thereof, 
may  petition  the  circuit  court  of  the  county  in 
which  ii  is  proposed  to  locate  the  machinery 
connected  with  the  dam  for  authority  to  erect 
a dam.'16  The  petition  must  describe  the  land 
and  watercourse  involved,  and  the  dam  and 
works  to  be  erected.  It  the  petitioner  owns 
land  on  only  one  side  of  the  stream,  the  petition 
must  stale  the  name  and  residence  ot  the  owner 
of  the  land  opposite,  where  the  dam  is  proposed 
to  abut,  together  with  a prayer  that  one  acre  of 
such  land  be  vested  in  the  petitioner.217 

Upon  receipt  of  the  petition  l lie  court  issues 
Us  writ  ad  quod  dam.  urn.  directing  the  sheriff 
to  summon  twelve  jurois  to  view  the  site  of  the 
proposed  dam  to  assess  the  damages  which  the 
dam  would  cause,  to  determine  whether  the 
mansion  house,  outhouses,  curtilages,  gardens 
or  orchards  of  any  person  would  be  Hooded  by 
the  dam.  to  ascertain  to  what  extent  the  dam 
would  interfere  with  the  passage  of  fish,  and  lo 
determine  whether  the  health  of  the  neighbor- 
hood would  be  "materially  affected"  by  the 
dam  216  If  the  petitioner  owns  land  on  only 
one  side  of  the  stream,  notice  is  given  to  the 
owner  of  the  land  opposite,  and  the  jury  is  also 
to  assess  the  value  of  the  one  acre  prayed  for. 
which  the  sheriff  is  to  set  oft  by  metes  and 
bounds.219 

The  written  findings  of  the  jury  aie  tiled 
with  the  court  and  any  person  aggrieved  thereby 
may  file  his  objections  to  the  findings.220  in 
which  case  the  issues  are  made  up  and  tried  as  in 
other  civil  cases.  It  the  objections  are  sustained, 
the  proceedings  may  be  quashed  and  the  jury  's 
verdict  set  aside."1  In  tins  case  the  court  may. 
however,  issue  a new  writ  nd  quod  damnum 
and  cause  a new  jury  to  be  summoned. — 

It  the  objections  are  overcome,  or  it  no  ob- 
jections are  tiled,  and  the  court  finds  that  no 
mansion  house,  outhouses,  curtilages,  gardens  or 
orchards  will  be  overflowed  and  that  the  health 
ol  the  neighborhood  will  not  be  affected  by 
the  stagnation  ol  impounded  water,  the  court 
may  then  grant  or  refuse  the  prayer  ol  the 


petition,  “according  lo  its  judgment  ot  what 
would  be  most  reasonable  and  gist  under  all 
circumstances."  22i  In  granting  a petition  which 
contains  a prayer  tor  one  acre  ot  land  upon 
which  the  dam  will  abut,  the  court  includes  in 
its  order  a judgment  vesting  the  land  in  the 
petitioner  and  Ins  heirs  01  successors  "J  I he 
finding  of  the  jury  or  order  ol  the  court  as  to 
damages  does  not.  however,  except  to  the  ex- 
tent that  the  damages  were  actually  foreseen, 
bar  any  action  against  the  owner  ot  the  dam  foi 
injury  caused  by  the  construction  and  mainte- 
nance of  the  dam  and  machinery 

The  right  ol  the  successful  petitioner  to 
erect  the  dam  and  machinery  is  subject  to  any 
conditions  respecting  navigation  and  the  pas- 
sage of  fish  upon  the  watercourse  that  the  court 
may  impose.  The  judgement  in  petitioner's 
favor  is  further  conditioned  on  the  requirement 
that  all  damages  assessed  be  paid  by  the  peti- 
tioner. that  the  dam  and  machinery  be  com- 
pleted and  “ready  for  business"  within  tin ee 
years  from  the  date  of  the  court's  order,  and 
that  in  the  event  of  destruction  or  material  im- 
pairment ot  the  dam  or  machinery  that  it  be 
restored  or  repaired  within  three  years"  ’ 
Moreover,  the  right  to  maintain  the  dam  is  sub- 
ject to  the  condition  that  it  in  noway  interfere 
with  subsequent  improvement  of  the  navigation 
of  the  watercourse  by  the  state  or  county  gov- 
ernment. and  m the  event  that  the  dam  would 
obstruct  such  improvement  the  owner  must  re- 
move or  modify  the  dam  so  as  to  make  it  con- 
sistent with  the  plans  for  improvement  2-7  \lso. 
all  dams  must  have  a chute  oi  apron  over  which 
the  main  current  ol  the  watercourse  may  llovv. 
sufficiently  low  to  permit  the  free  passage  ol 
fish  whenever  the  stream  is  "swollen  beyond  its 
ordinary  si/c."22h 

Any  dam  not  built  in  accordance  willi  the 
procedure  outlined  above  is  declared  a public 
nuisance.224  and  any  person  injured  by  anv  un- 
aulltori/ed  construction  or  heightening  ol  a dam 
or  other  stoppage  of  the  water  is  ent  i t led  to  dou- 
ble damages  against  the  person  responsible  ilreie- 
tor  2 ,0  The  circuit  court  has  power  to  abate  or 
to  prevent  construction  ot  any  dam.  obstruction 
oi  stoppage  that  will  interfere  with  any  mill, 
electric  powei  and  light  works  or  any  dam 
previously  authorized,  oi  thai  will  rcndei  "im- 
pure or  unwholesome  or  unhealthy"  a watci 
course  at  the  point  tront  which  a municipality 
supplies  its  inhabitants.  * 11  It  a dam  auilioii/ed 
bv  older  ol  court  is  not  constructed  or  main- 
tained lawlulK  or  in  accordance  with  the  con 
ditions  imposed  by  law  the  ovvtiei  ot  the  dam 


is: 


lias  no  right  tliul  another  person  shall  not  Con- 
struct a dam  at  the  same  or  a lower  place  upon 
the  stream  and  cast  the  water  hack  upon  the 
upper  dam  or  damsite.232  Furthermore,  where 
an  acre  of  land  lias  been  vested  in  the  petltionei 
lor  a place  tot  the  dam  to  abut,  and  the  peti- 
tioner tails  to  comply  with  the  conditions  im- 
posed upon  him  by  law  for  the  erection  and 
maintenance  of  the  dam  and  machinery . the 
parcel  of  land  reverts  to  its  lormer  owner. "" 

Normally . a dam  must  be  maintained  and 
operated  for  the  purpose  or  purposes  for  which 
originally  constructed  However,  where  a dam 
has  been  maintained  for  at  least  thirty  years, 
and  property  above  and  within  one  mile  of  the 
dam  has  been  developed  tor  the  use  of  the  im- 
pounded waters,  the  owner  or  owners  of  the 
land  at  the  point  where  the  dam  is  located  may 
maintain  the  dam  even  though  it  is  not  used  for 
the  original  purpose.234  this  provision  appears 
to  be  strictly  for  the  benefit  of  the  dam  owner, 
and  would  not  seem  to  protect  an  upper  owner 
who  did  not  own  the  land  at  the  damsite.  but 
who  made  some  use  of  the  impounded  water, 
as  for  recreation  or  residential  development. 

Finally,  any  person  owning  land  across  the 
neck  of  the  bend  of  a watercourse,  where  a tun- 
nel through  the  bend  would  produce  a water- 
fall to  create  electric  power,  may  divert  water 
through  such  a tunnel  for  this  purpose.  Suffi- 
cient water  must  be  left  in  the  stream  channel 
for  the  “wants  of  stock  and  families”  below 
the  point  of  diversion,  and  the  water  must  be 
returned  to  the  watercourse  below  the  bend. 
Riparian  owners  along  the  bend,  whose  water 
supplv  is  affected  by  the  diversion,  are  en- 
titled to  compensation  lor  the  taking,  to  be 
determined  through  the  usual  condemnation 
proceedings.235 

In  addition  to  the  drainage  districts  discussed 
hereafter,  the  Missouri  statutes  also  provide  a 
means  whereby  a landowner  may.  through  the 
power  of  condemnation,  acquire  the  right  to 
construct  and  maintain  a ditch,  tile  or  levee  up- 
on the  lands  of  others  to  assist  in  the  drainage 
of  his  and  their  lands 

The  owner  of  any  swamp,  wet.  flat  or  over- 
llowed  land  is  given  the  right  to  drain  or  protect 
his  land  for  sanitary  or  agricultural  purposes  by 
constructing  an  open  ditch,  laying  tile,  or  build- 
ing a levee  which  lies  between  the  land  to  be 
drained  or  protected  and  any  “lake,  bayou,  hol- 
low. creek,  artificial  drainage  ditch,  river,  de- 
pression or  other  outlet  into  which  the  watei 
from  his  laud  can  be  drained.  It  it  is  necessary 
loi  the  landowner  to  construct  Ins  ditch,  i lie  m 


levee  across  the  lands  of  other  persons,  they 
aie  entitled  to  be  compensated  tor  the  land 
taken  and  for  any  other  damages  which  they 
may  sustain  by  the  construction  and  mainte- 
nance of  the  improvement. '3h  Hie  Missouri 
courts  have  on  several  occasions  held  that  this 
statute  gives  a landownet  in  need  of  dunnage  a 
substantive  right  to  dram  his  lands  into  any  ol 

the  natural  or  artificial  watercourses  or  depic'- 
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sums  mentioned  in  the  statute." 

It  the  owner  ol  the  land  to  he  drained  • i 
protected  and  the  owner  of  the  land  upon  which 
the  improvement  is  to  he  constructed  tail  to 
astree  as  to  the  location  of  the  improvement  01 
as  to  the  value  of  the  land  and  damages  which 
will  accrue,  the  person  seeking  to  drain  o>  pro- 
tect his  land  may  file  with  the  circuit  omit  a 
petition  stating  such  facts  and  describing  the 
lands  of  each  and  the  nature  of  the  proposed 
construction  With  the  petition  is  filed  a “lougli 
plat"  of  the  land  which  will  be  affected,  show- 
ing the  proposed  location  of  the  ditch,  tile,  or 
levee.  Before  filing  the  petition,  the  petitionei 
must  tender  to  the  other  landowner  an  amount 
of  money  which,  in  his  opinion,  is  adequate  to 
cover  the  cost  of  the  land  to  be  taken  and  the 
resulting  damages. 2’ s 

Upon  the  filing  of  the  petition,  a hearing  is 
set  and  notice  given  lo  interested  persons,  who 
may  file  whatever  objections  they  may  have.  In 
the  event  that  the  objections  are  overruled  or  if 
none  are  filed,  the  court  appoints  three  dis- 
interested freeholders  as  commissioners  2‘‘“  I he 
commissioners  view  the  lands  and  assess  the 
benefits  and  damages,  il  any  that  will  accrue  to 
each  tract  or  parcel  of  land  according  to  the 
works  proposed  in  the  petition.  \ written  te- 
port  of  then  findings  is  tiled.24"  \ second 
hearing  is  set  in  the  circuit  court  altei  the  tiling 
of  the  repoit.  and  objections  may  be  tiled  to 
the  report.241 

The  objections  aie  consideied  in  a summaiy 
manner  by  the  court,  which  may  dismiss  the 
proceeding  il  it  finds  that  any  ol  the  objections 
should  be  sustained  01  that  the  total  damages 
and  the  value  of  the  land  to  be  taken  exceed 
the  total  benefits  accruing  from  the  piopow-il 
improvement  '4‘  li  the  com!  dismisses  the  pn 
ceedings.  llie  petitionei  is  taxed  with  the  a"U 
thereof  II.  on  the  other  hand,  the  conn  con 
funis  the  report  and  ordets  the  improvement 
made,  the  costs  ate  assessed  against  the  pen 
Holier  only  il  the  amount  tendeied  by  him  n 
the  olhet  landowners  allected  was  less  than  tin 
damages  and  the  value  ol  the  land  taken  ‘4  1 
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In  ( lie  event  that  the  proceedings  are  dis- 
missed because  the  damages  and  value  of  the 
land  taken  exceed  the  benefits,  the  petitioner 
may  proceed  with  the  proposed  ditch,  tile  01 
levee  at  ins  own  expense,  but  under  such  condi- 
tions that  the  other  owners  ol  land  which  may 
be  improved  thereby  shall  not  be  charged  with 
any  ot  the  costs  ot  the  improvement.244 

It  the  report  of  the  commissioners  is  ap- 
proved by  the  court,  the  owner  or  owners  ot 
the  land  benefited  by  the  proposed  work  may 
proceed  to  lay  out  and  construct  the  improve- 
ment alter  pay  ing  to  the  owners  ol  the  land 
taken  or  damaged  the  amount  specified  in  the 
report.245  If.  however,  the  owners  of  the  land 
benefited  are  unable  to  agree  as  to  the  manner 
of  constructing  the  improvement,  the  circuit 
court  may  upon  further  petition  let  a contract 
for  the  construction  of  the  work  to  the  "lowest 
or  best  bidder."  and  shall  apportion  the  cost 
thereof  to  each  landowner  benefited  in  accord- 
ance with  the  benefits  shown  in  the  report  of 
the  commissioners.246  After  the  improvement 
is  constructed,  the  owners  of  the  land  benefited 
thereby  may  at  any  time  go  upon  the  land 
where  the  works  have  been  built  in  order  to  re- 
pair them,  but  may  not  enlarge  or  change  the 
location  thereof  without  obtaining  the  consent 
of  the  landowners  where  the  improvement  is 
located,  or  without  petitioning  the  circuit  court 
for  such  permission.247 

Drainage  amt  l evee  Districts-  To  enable  surface 
waters  to  be  drained  from  agricultural,  mining, 
and  other  lands,  and  to  protect  lands  from 
flooding  by  watercourses,  the  Missouri  General 
\ssembly  has  authorized  the  formation  of  drain- 
age districts  and  levee  districts.  These  districts 
may  he  created  in  either  the  circuit  court  or  the 
county  court,  separate  statutes  having  been  en- 
acted lot  each  method  ol  incorporation.  The 
powers  ol  drainage  and  levee  districts  dil ter  ac- 
cording to  the  manner  ot  their  incorporation. 
One  principal  difference  is  that  drainage  dis- 
tricts created  in  the  circuit  court  arc  autono- 
mous public  corporations  governed  by  an  elec- 
ted board  ot  supervisors,  while  county  court 
drainage  dislncts  are  administered  by  the  county 
court,  levee  districts,  on  the  other  hand,  are 
public  corporations  whether  created  in  the  cir- 
cuit court  oi  the  county  court  Subdislricts  may 
be  organized  in  drainage  and  levee  districts  "lot 
the  purpose  of  obtaining  and  providing  local  or 
more  complete  drainage  and  protection."24* 

Drainage  districts  may  be  organized  in  the 
circuit  court  of  the  county  upon  the  petition  ol 


the  owners  ol  a majority  ot  the  acreage  < | "any 
contiguous  body  ot  swamp,  wet  or  overflowed 
lands,  oi  laud'  subject  to  overflow'  in  older  to 
reclaim  and  protect  the  lands  trom  water. 

I'm  sanitary  or  agricultural  purposes,  or  when 
the  same  may  be  conducive  to  the  public 
health,  convenience  or  welfare,  or  ol  public 
utility  or  benefit.244 

Drainage  districts  may  similarly  be  organized  in 
circuit  court  to  drain  lands  containing  valuable 
mineral  deposits.2511  The  petition  lor  a drain- 
age distiict  takes  the  form  of  articles  ol  assoc- 
iation. and  after  affording  an  opportunity  tor 
objections  from  other  property  owners,  the 
court  may  by  decree  incorporate  the  drainage 
district  as  a public  corporation.251 

Once  created,  a drainage  distiict  may  be  en- 
larged bv  the  inclusion  ol  new  lauds.25*  may  be 
consolidated  with  another  drainage  district.*5' 
or  may  annex  another  drainage  disti  ic  t . *54 
The  drainage  district  is  governed  by  „ 
led  board  of  five  supervisors. 255  who  are  give 
extensive  powers  to  affect  the  drainage  of  vvalei 
within  the  district,  including 

to  clean  out,  straighten,  widen,  change  the 
course  and  flow,  alter  or  deepen  any  ditch, 
drain,  river,  watercourse,  pond.  lake,  creek, 
bayou  or  natural  stream  in  or  out  ot  said 
district:  to  fill  up  any  creek,  drain,  channel, 
river,  watercourse  or  natural  stream:  and  to 
concentrate,  divert  or  divide  the  flow  of 
water  in  ot  out  of  said  district***  256 
The  supervisors  appoint  a chief  engineer  lor 
the  district,  who  surveys  the  district  and  pre- 
pares a plan  for  "draining,  leveeing  and  reclaim- 
ing" the  lands  within  the  district  257  When  the 
plan  tor  reclamation  is  tiled  and  adopted  by  the 
board  of  supervisors,  it  is  filed  in  the  circuit 
court,  which  appoints  three  commissioners  to 
inspect  the  district  in  the  light  of  the  plan  and 
to  assess  and  report  to  the  court  the  benefits 
and  damages  which  would  accrue  to  district 
lands  for  carry  ing  out  the  plan.*55  Hie  circuit 
court  may  upon  hearing,  approve  the  plan  and 
report  it  it  finds  the  benefit'  will  exceed  the 
cost  of  the  plan:254  otherwise,  the  district  shall 
be  dissolved 

Upon  appioval  ol  the  plan  by  the  court,  the 
hoard  of  supervisors  constructs  the  improve- 
ments. oi  contracts  loi  then  construction 
Drains  already  existing  within  the  distiict  may 
he  connected  to  the  improvements,  and  land- 
owners  may  with  the  consent  ol  the  supervisors 
construct  new  ditches  or  drams  to  connect  with 
the  district  drains  *6*  While  the  geneiel  super 
vision  ot  distiict  ditches  and  diams  is  in  the 


chief  engineer,  the  board  may  appoint  overseers 
to  keep  the  improvements  in  good  repair:  the 
overseers  have  the  power,  in  lime  of  emergency, 
to  require  "all  able-bodied  men  over  sixteen 
years  of  age  and  under  fifty  years  within  the 
district"  to  work  to  protect  the  drains,  levees  or 
other  works  of  the  district  263 

The  Board  of  supervisors  may  levy  luxes  up- 
on the  lands  within  the  district  for  the  costs  of 
organi/ation.264  and  may  levy  taxes  upon 
"lands,  railroad  and  other  property  " for  district 
works  and  improvements.  265  and  for  mainte- 
nance thereof. 266  according  to  the  benefits 
found  by  the  commissioners  and  assessed  by  the 
court.  District  taxes  constitute  a lien  against  the 
real  estate  upon  which  they  are  levied. 267 
Bonds  may  be  issued  to  meet  the  cost  of  dis- 
trict works  and  improvements,  payable  from  an 
annual  lax  levy. 268 

Drainage  districts  may  also  he  organized  in 
county  court  upon  the  petition  of  one  or  more 
landowners,  describing  the  proposed  improve- 
ment. "when  it  shall  be  conducive  to  the  public 
health,  convenience  or  public  welfare,  or  when 
it  will  be  of  public  utility  or  benefit. ”269  When 
the  petition  is  filed,  the  court  appoints  an  engi- 
neer and  three  viewers  to  determine  and  report 
the  necessity,  practicability  and  probable  cost 
of  the  drainage  improvement. 27,1  When  the  re- 
port is  filed,  affected  landowners  are  afforded 
an  opportunity  to  file  remonstrances,  and  the 
county  court  determines  in  summary  manner 
whether  to  incorporate  the  district  271 

When  the  district  is  incorporated,  the  county 
court  has  power 

to  cause  to  be  constructed,  straightened, 
widened,  altered  or  deepened,  any  ditch, 
drain,  natural  stream  (not  navigable),  bank 
protection,  current  control,  or  watercourse, 
when  the  same  is  necessary  to  drain  or  pro- 
tect any  land  or  other  property.272 
Upon  formation  of  the  district,  the  engineer 
and  viewers  determine  the  precise  nature  of  the 
works  and  improvements,  and  assess  benefits 
and  damages  to  district  lands  that  will  accrue 
from  the  improvements. 274  Upon  hearing,  the 
county  court  may  confirm  the  report  ol  the 
engineer  and  viewers.274  Thereafter,  the  court 
appoints  a district  engineer,  and  may  either  per- 
form the  work  constructing  the  improvements 
itself,  oi  may  invite  luds  from  contractors  toi 
this  purpose.27'' 

The  county  court  has  the  management  and 
control  o|  the  dams,  ditches,  and  levees  within 
the  drainage  district.*7'’  and  may  ordet  repairs 
to  be  made  when  necessary  277  When  the  dis- 


trict works  are  complete,  any  person  may  - t 
struct  connecting  ditches  and  drams  emptyuie 
into  the  district  ditches.27* 

The  county  court  is  ditected  to  levy  taxes 
upon  land  within  the  distnct  lor  the  pichmiiiury 
expenses  of  the  district.277  for  the  cost  ol  the 
improvements.*  and  for  the  maintenance  ot 
the  improvements,  281  and  such  taxes  con- 
stitute a hen  upon  the  land.28*  i urthei.  bonds 
may  be  issued  for  the  cost  of  the  district 

2 u x 

improvements. 

The  provisions  for  the  incorporation  ot  lew  . 
districts  in  circuit  court  largely  parallel  thosere- 
luting  to  the  circuit  court  organi/ation  ol  drain- 
age districts  l evee  districts  may  be  established 
for  the  purpose  ol  protecting  lands  sitb|e,i  n 
overflow  through  the  construction  ot  "levees, 
dikes,  bank  protections,  current  control  a oth.  i 
protection  or  reclamation  improvements  -8J 
A petition  in  the  form  ol  articles  w m,  upm 
lion  is  filed  in  the  circuit  court  by  tin  w-  . 
of  a majority  ot  the  acreage  "m  attv  wmiie 
body  ol  swamp,  wet  or  overflowed  laud 
Notice  and  hearing  are  afforded,  and  the  - rrt 
may  declare  the  levee  district  a public  "p  > i 
lion  of  the  state.286 

live  supervisors  are  elected.*8'  and  the 
board  of  supervisors  Is  given  powers -\  -imtl.r 
to  those  of  drainage  districts  oigam/ed  m ,it 
ctiit  court.288  \ chid  engmeet  is  appoint  .1  and 
a plan  for  "leveeing,  draining,  reclaiming  >u  pn 
tecting  the  lands  and  property"  is  created.*8'’ 
Commissioners  are  appointed  by  the  court  t 
assess  and  report  benefits  and  damage'.  " and 
if  the  court  determines  that  the  benefits  ex- 
ceed the  cost291  the  board  ot  superwsois  may 
construct  the  improvements  or  conduct  b-i 
their  construction.  “ 

Taxes  may  he  levied  to  pay  the  cost  . u 
organizing  the  district.21’''  the  cost  of  district 
improvements.294  and  the  maintenance  of  im- 
provements.295 and  constitute  a lien  against 
district  real  property  291'  Bonds  may  be  issued 
to  pay  the  cost  ol  improvements.2” 

i evee  districts  may  also  he  incoiporaled  by 
the  county  court,  upon  application  ol  any  land- 
owner or  upon  the  motion  ol  the  county  court 
itself.298  Notice  thereof  must  be  published 
prior  to  action  by  the  county  com!  iiKoipoiu 
ling  the  disincl  * 

Upon  organi/ation  ol  flic  levee  district,  the 
county  court  appoints  a boatd  ot  tltiee  elite, 
tors.  ’00  who  are  aulhoti/ed  to  determine  what 
work  is  necessaiy  to  protect  district  lands,  ’"1 
and  to  let  coni  tacts  lot  the  perhumunce  ot  the 
work  and  the  construction  o|  improvement  ’"* 
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A levee  fund  tax  may  be  imposed  to  meet 
the  expenses  of  surveys  and  estimates  of  levees 
and  other  works,  and  for  construction  and 
maintenance  thereof.*03  The  directors  of  the 
levee  district  max  borrow  money  and  issue 
bonds  or  interest  bearing  notes  therefoi.304 

f.  Conservancy  ami  Conservation  Districts-  In 
the  Missouri  (ieneral  Assembly  adopted  a 
comprehensive  statute  providing  for  the  forma- 
tion of  river  basin  conservancy  districts.  The 
statute  is  patterned  after  conservancy  district 
acts  which  have  been  adopted  by  a number  of 
other  states  in  recent  years.  The  purpose  of  the 
act  is  to  enable  persons  and  communities  within 
relatively  small  watershed  areas  to  develop  then 
water  resources  through  cooperation  in  con- 
structing facilities  for  conservation  and  benefi- 
cial use  of  water. 

River  basin  conservancy  districts  may  be 
formed 

to  enable  the  residents  of  prescribed  areas 
of  the  state  to  determine  the  need  for.  and 
have  a voice  in.  maintaining  and  improving 
the  water  resources  of  such  areas  so  as 
to  alleviate  Hoods,  conserve  water  against 
drought,  and  develop  the  resources  and 
wealth  of  the  state  for  sanitary,  domestic, 
agricultural,  recreational,  business  and  indus- 
trial purposes,  when  the  same  may  be  con- 
ducive to  the  public  health,  safety  , conven- 
ience, or  general  welfare,  or  for  public  use  or 
benefit***  305 

The  prescribed  areas,  designated  as  river  basins 
are  divided  according  to  the  Missouri  Bureau  of 
Geology  and  Mines  Drainage  Map  of  \'C1 . into 
primary  and  secondary  drainage  basins  and  trib- 
utary and  unnamed  drainage  areas.300 

To  form  a river  basin  conservancy  district,  a 
petition  containing  a requisite  number  ol  sig 
natures307  is  filed  in  the  circuit  court  of  the 
county  containing  the  major  portion  of  the 
lands  of  the  proposed  district.301*  The  petition 
sets  forth  a name  for  the  proposed  district,  the 
purposes  for  which  the  district  is  to  be  formed, 
a "general  description  of  the  territory  ."  the  fact 
that  the  petitioners  obligate  themselves  to  pay 
the  organizational  costs  in  the  event  the  petition 
is  dismissed,  and  a prayer  that  the  court  find 
the  petition  "worthy"  and  order  a referendum 
by  the  district  voters.300  With  the  petition 
must  he  filed  a sufficient  bond,  in  such  amount 
as  the  court  shall  fix.  to  guarantee  organiza- 
tional expenses.310 

I he  court,  il  it  finds  the  petition  “worlliv". 
appoints  a surveyor  to  determine  specifically 


the  boundaries  ol  the  proposed  d met 
When  the  survey  is  complete,  the  court  calls  a 
hearing  and  gives  notice  by  publication:  31  'at 
the  hearing  any  properly  owner  in  the  proposed 
district  may  tile  written  objections  to  the  fm 
ination  of  the  district  and  be  lieaid  thereon  ''  * 
If  the  court  finds  that  the  purpose  ol  the  chap- 
ter would  be  subserved  by  the  creation  ol  a dis 
trict.  it  declares  the  district  oigani/ed  toi  pur 
poses  of  a referendum  and  orders  a referendum 
election. 313  il  the  court  does  not  so  find,  it  dis- 
misses the  proceedings  at  petitioners  costs  31 ' 

l pon  entering  an  oidei  organi/ing  the  dis- 
trict. the  court  appoints  an  election  district  com- 
mission composed  of  the  county  clerks  of  the 
counties  having  territory  within  the  district.  *"' 
which  commission  divides  the  district  into  six 
election  districts  ol  approximately  equal  popu- 
lation.317 The  commission  has  the  duty  of 
supervising  the  referendum  election  and  the 
election  of  the  first  board  of  trustees  of  the 
district. 

If  a majority  of  the  qualified  voterx3ll*cast- 
ing  ballots  approve  the  establishment  of  the 
district.310  the  court  declares  the  district  estab- 
lished m perpetuity  as  a public  corporation  and 
political  subdivision  of  the  State  of  Missouri.330 
Costs  of  the  election,  if  successful,  ale  paid  out 
of  the  contingent  funds  of  the  county  where  the 
action  is  pending,  if  the  county  xx.is  a petitionei . 
or  from  "sums  donated  oi  advanced"  by  peti- 
tioners. subject  in  either  case  to  reimbursement 
by  the  district  ftoni  annual  district  levies  3:1 

River  basin  conservancy  districts  are  govern- 
ed by  a board  of  eight  trustees,  six  chosen  fiom 
the  election  districts,  and  two  appointed  from 
the  district  by  the  Governoi  322  Icons  ot 
trustees  run  four  years.323  The  board  chooses  a 
president  from  among  its  members  and  a secre- 
tary who  may  or  may  not  be  a member  of  the 
board.324  The  board  also  employs  a registered 
professional  engineer  as  chief  engineei  ol  the 
district.  1 1 is  his  duty  to  serve  as  supeimiendenl 
of  all  district  works,  improvements  and  facilities, 
and  to  make  recommendations,  suggestions,  and 
reports  to  the  board  concerning  the  district  *2' 
Hie  board  may  also  employ  such  olhci  agents 

and  employees  as  it  deems  necessaiy  and 

12(, 

proper. 

The  board  of  trustees  has  poxxei  to  acquue. 
by  purchase,  lease  or  condemnation,  lands,  ease- 
ments and  water  lights  within  the  distnci.  and 
may  construct,  opeiate  and  maintain  engineei 
mg  works  and  otliei  xxotks  improvements,  and 
facilities,  and  further  max 

clean  out.  straighten,  widen,  altci  deepen  - u 
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change  the  course  oi  terminus  ol  any  ditch, 
drain,  sewer,  river,  watercourse,  pond.  lake, 
creek  or  natural  stream  within  the  district; 
till  up  an\  abandoned  or  altered  watercourse, 
concentrate,  divert  or  divide  the  llow  ol 
water  within  said  district.'"7 
lire  hoard  may  make  regulations  lor  the  admin- 
istration of  the  district  and  tor  the  "adjustment, 
connection  or  coordination  ol  watercourses  or 
works,  facilities  or  operations  to  or  with  the 
waters,  improvements,  works,  operations  or  la- 
cilities  of  the  district."'  *x  It  is  unlaw  ltd  to  con- 
struct or  operate  any  works  or  I aci lilies  which 
are  harmful  to  the  district  and  contrary  to 
regulations  adopted  by  the  board  of  trustees.'’* ' 
To  achieve  its  purposes,  the  hoard  may  let 
contracts  for  necessary  works  or  grant  conces- 
sions upon  district  property  tor  sen  trig  the  pub- 
lic who  may  he  using  the  resources  01  facilities 
of  the  district.  ''0  Concessions  or  leases  may  he 
granted  for  periods  in  excess  ol  twenty  years, 
but  must  be  reappraised  and  redetermined  by 
the  hoard  each  twenty  years  as  to  the  rates  to 
be  charged.’’" 

When  the  district  is  organi/ed.  it  is  the  duty 
ot  the  board  to  prepare  "broad  general  plans... 
for  the  purposes  tor  which  the  district  was 
created."  The  plan  shall  include  maps,  plans  and 
specifications  of  the  location  and  character  of 
the  work  and  projects  to  he  accomplished  by 
the  district . and  may  he  submitted  by  the  chief 
engineer  of  the  district.’’32  When  a preliminary 
plan  has  been  adopted  by  the  hoard  ol  trustees, 
the  plan  is  transmitted  to  the  appropriate  state 
agency  tor  review.'’’’  lire  agency  examines 
the  plan,  and  approves  it  oi  recommends 
changes. 334  When  the  preliminary  plan  has  been 
approved,  the  hoard  gives  notice  by  publication 
of  the  completion  of  the  plan,  provides  for  pub- 
lic inspection  thereof,  and  sets  a date  lot  heal- 
ing any  objections  to  the  plan  ’■'*  Alter  the 
hearing,  the  board  adopts  the  plan  or  a modlli- 
cation  thereof  as  the  otlicial  plan  ot  the 
district.’3'’  Object  ions  to  the  official  plan  may 
be  filed  in  the  circuit  court  In  any  person  oi 
public  corporation,  and  the  court  shall  eitltei 
approve  or  reject  the  plan  ot  relei  it  back  to 
the  board  for  amendment. 137 

When  it  is  purposed  to  organize  a river 
basin  conservancy  district  in  a secondary  drain- 
age basin,  a tributary  drainage  area  or  an  un- 
named drainage  area,  tlte  circuit  court  must 
request  a recommendation  Irom  a designated 
stale  agenev  as  to  the  extent  and  purpose  ol  the 
proposed  district  ”N  I nrthci.  where  a conser- 
vancy district  has  been  organi/ed  in  an  area  con 


1 


stituting  a pail  ot  a primary  drainage  basin,  a 
district  lor  the  entire  primary  drainage  basin 
may  be  organi/ed.  and  the  original  district  will 
he  absorbed  by  the  larger  district  .33 ' Sub- 
districts may  also  be  formed  within  an  estab- 
lished river  basin  conservancy  district,  where 
the  purposes  and  powers  ot  the  subdistrict 
would  affect  only  a part  of  the  entire  consei- 
\ alley  district  340  Subdistricts  are  organi/ed  in 
the  same  manner  as  original  districts,  and  are 
empowered  to  levy  taxes  and  to  make  contracts 
with  the  district  itself.  When  a subdistrict  is  or- 
ganized. the  original  board  of  trustees  ol  the  dis- 
trict serves  also  as  trustees  ol  the  subdistrict  341 
l ikewise,  the  officers,  chief  engineei . attorney 
and  other  officers  and  employees  of  the  distnci 
serve  in  similar  capacities  for  the  subdistrict  34  * 
Adequate  provision  is  made  lor  the  financing 
of  the  district  through  taxation  and  the  issuance 
of  bonds.  When  the  district  is  organi/ed.  all 
tangible  property  in  the  district  may  he  taxed 
for  a period  of  up  to  three  years  tor  organiza- 
tional expenses.343  C u al  taxes  may  also  be 
collected  upon  tangible  ; loperty  Ivina  within 
the  district  344  General  obligation  bonds  may 
be  issued  by  the  district,  upon  an  altumattv 
two-thirds  vote  by  the  qualified  electors  ’4 
The  water  conservancy  district  act  does  not 
applv  to  any  city  having  more  than  tour  hun- 
dred fifty  thousand  people,  or  loans  county  in 
which  such  a city  is  located  In  othei  wools,  the 
act  does  not  apply  to  the  Guy  ol  St  I ono  m to 
Jackson  County  .’4<’ 

In  I'ttvl  the  Missouii  General  W ntbly 
amended  the  existing  soil  consetvai  nm  dist : ict  s 
law.  1 1 1 st  enacted  in  llMs.  14  to  include  w ater 
conservation.344  Uiulei  the  Soil  and  Watci  ( on 
servation  District's  law  there  may  be  oigjui/cd 
in  any  county . oi  within  one  or  mine  municipal 
tow  nships  thereof . a soil  and  water  conservation 
district  whose  principal  purpose  is  to  cooperate 
with  local  farmers  in  initiating  and  cam  mg  out 
soil  and  water  conservation  measures 

lire  act  provides  lor  the  establishment  ot  a 
Missouii  Soil  and  Watei  Disliicts  ( omtnission 
consisting  of  live  members,  three  o!  whom  are 
active  farmers  appointed  by  the  governoi.  and 
the  other  two  are  ex  officio  members,  being  the 
diredoi  of  the  Cnnersity  of  Missouri  agricul 
tural  experiment  station  and  the  director  ot  the 
agiicultuial  extension  service  of  the  University 
ol  Missouri  l4"  I he  commission  has  the  geneial 
dirt v ot  formulating  policies  and  general  pro- 
grams for  soil  and  water  conservation,  ol  en- 
couraging and  supervising  the  lormation  and 
opeiation  ot  soil  and  vvatei  conservation  di 
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tricts.  and  of  advising,  assisting,  and  coopeiating 
with  districts  and  other  agencies  I he  commis- 
sion may  accept  federal  or  state  technical  assist- 
ance or  financial  aid.  and  mas  distribute  avail- 
able funds  and  other  resources  to  local  districts. 

Proceedings  for  the  establishment  of  a soil 
and  water  conservation  district  are  initiated  by 
filing  with  the  commission  a petition  signed  by 
twenty-five  or  mine  local  "land  representatives 
-owners  of  farms  or  then  representatives  desig- 
nated by  power  ol  attorney  -1:’0— from  each  in- 
cluded township,  declaring  that  the  saving  ol 
soil  and  water  within  the  county  or  specified 
townships  thereof  is  a public  necessity  1M  I he 
Commission,  upon  receipt  of  a petition,  holds  a 
local  public  hearing  to  determine  whether  there 
is  a “general  desire"  within  the  area  for  a soil 
and  water  conservation  district.  Ii  such  a desire 
exists,  the  commission  conducts  a survey  ot  the 
area  to  determine  the  necessity  and  administra- 
tive feasibility  of  a district.  Upon  a favorable 
finding,  a referendum  is  held  by  the  commission 
within  the  proposed  district,  and  upon  the  af- 
firmative vote  of  a majority  ol  those  land  repre- 
sentatives casting  ballots,  the  commission  dc 
dares  the  district  established  as  a body  corpor- 
ate under  the  name  of  "The  Soil  and  Water 

Conservation  District  of 

County  ."-15:  Only  one  district  may  be  organ- 
ized in  any  county  . 15  1 but  in  the  event  that  the 
original  district  embraces  less  than  the  entire 
county  , additional  townships  may  subsequently 
he  added  to  the  district  through  petition  and 
referendum.-154 

When  a district  is  •■stabl ished.  a further  elec- 
tion is  held  under  the  supervision  of  the  state 
commission  to  elect  four  resident  tax-pay  ing 
land  representatives  as  district  supervisors,  to 
serve  four-year  terms.-15'  I lie  four  elected,  to- 
gether with  the  county  agricultural  extension 
agent,  who  serves  as  a supervisor  in  an  ex  officio 
capacity,  constitute  the  board  of  supervisors  of 
the  soil  and  watei  conservation  district.  Board 
members  receive  no  compensation  for  then  ser- 
vices. other  than  actual  expenses,  but  may  etn- 
plov  assistants  and  employees  with  available 
funds  lire  Board  may  adopt  rules  and  regula- 
tions. but  these  must  be  submitted  to  the  slate 
commission  for  approval,  also  the  boaid  must 
submit  to  the  commission  an  annual  audit  of 
the  district's  finances.-'56 

Soil  and  water  conservation  districts  have 
power,  through  their  boards  ol  supervisors,  to 
promote  soil  and  water  conservation  measures 
within  the  district,  to  cooperate  and  enter  into 
agreements  with  ledeial  and  slate  agencies  and 


with  district  land  representatives  with  ic-pect  n- 
soil  and  water  conservation,  and  may  po  vidc 
technical,  financial,  and  material  assistance  m 
landowners  within  the  district.1  Although 
districts  may  accept  grants,  gilts,  and  contribu- 
tions in  money,  services  or  materials  tiom  any 
source,  including  the  federal  government.-151 
thev  mav  not  solicit  contributions  from  persons 
within  die  district  by  "exactions  01  persuasions, 
but  must  rely  upon  contributions  ol  a wholly 
voluntary  character.11 

Districts  are  strictly  limited  in  their  activities 
to  voluntary  cooperation,  to  educating  local 
farmers,  and  to  expending  and  furnishing  funds 
and  resources  provided  to  the  distnct  by  gov- 
ernmental or  private  sources.  Districts  are  ex- 
presslv  denied  the  power  to  levy  taxes  ot  benetit 
assessments,  to  issue  bonds  or  incur  indebted- 
ness bevond  the  amount  of  available  Hinds,  or 
to  exercise  the  power  of  eminent  domain  -1<>" 
\or  mav  districts  initiate  or  cany  out  any  soil 
or  water  conservation  measures  upon  district 
farms  without  the  “lull  consent  and  agreement 
of  the  affected  land  representatives.-1*’1 

In  short . soil  and  water  conserv  at  ion  districts 
are  organized  to  provide  a state  and  local  admin- 
istrative framework  whereby  conservation  meas- 
ures tiav  be  brought  down  to  the  level  ol  the 
local  farmer  through  education  and  voluntaiy 
cooperation.  Districts  provide  an  agency  by 
means  of  which  grants,  gilts  and  contributions 
of  money,  services,  and  materials  by  private 
persons,  local  governments,  the  state,  and.  most 
importantly,  the  federal  government,  may  be 
accepted  and  expended  in  a beneficial  ntannei 
These  districts  are  not  coercive  in  nature,  but 
provide  the  farmer  an  opportunity  to  engage 
actively  and  to  receive  assistance  in  conserving 
the  soil  and  water  resources  of  Ins  farm 

In  I *154.  Congress  passed  what  is  popularly 
known  as  the  Watershed  Protection  and  I lo.'d 
Prevention  Act.  giving  to  the  Secretary  ot  \gri 
culture  power  to  assist  local  governmeiu.il  unit  , 
in  protecting  agricultural  lands  against  damage 
by  erosion,  tloodwatcr  or  sediment  1|>-  Under 
the  act.  the  Secretary  of  Agriculture  may  pro 
vide  financial  and  technical  assistance  to  local 
organizations,  including  states  and  then  political 
subdivisions,  soil  and  water  conservation  dis- 
iricts.  and  Hood  prevention  ot  control  distitcis. 
in  undertakings  for  flood  pievention  01  for  the 
"conservation  development,  utili/aiion.  and  dis- 
posal ot  watei  ” ' Assistance  is  limited,  how 

ever,  to  watersheds  not  exceeding  .'50.000 
acres,  and  structures  providing  less  than  Id. Mm 
acre-leet  ol  floodwaler  detention  capacity  and 


less  than  25.000  aere-leel  ol  total  cupacitv 
Moreover.  1 1’  the  federal  contribution  is  to  e\ 
cecil  5250.000  01  the  plan  meludes  a sOitetuie 
ol  more  than  2500  acre-feet  ot  capacity,  special 
approval  In  designated  < oneressional  eomnut- 
tecs  is  required. 

I lie  local  organization  inusi  acquire  any  land, 
easements  or  rights-of-way  necessary  lor  the 
project  at  its  own  cost,  with  federal  participa- 
tion in  i he  cost  thereof  if  the  reservoir  is  to  lie 
used  for  fish  or  wildlife  or  recreation  develop- 
ment. I rirther.  the  local  unit  must  assume  an 
"equitable"  share  ot  the  cost  ol  the  improve- 
ment where  agricultural  conservation.  Itsli  or 
wildlife  or  recreational  development  is  the  pur  - 
pose  of  the  protect,  and  all  >1  the  cost  ol  in- 
stalling other  works,  it  must  also  arrange  lor  the 
maintenance  and  operation  ot  the  improve- 
ments after  construction,  acquire  necessary 
water  rights,  and  obtain  from  the  owners  ol  at 
least  half  of  the  lands  situated  in  the  watershed 

above  the  improvement  an  agreement  to  carry 
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out  recommended  soil  conservation  practices. 

In  order  to  assist  in  these  undertakings,  the 
Secretary  of  \griculture  may  make  long-term 
loans  to  the  local  organization  not  exceeding 
S5.000.000.365 

In  quah f\  Missouri  soil  conservation  dis- 
tricts tin  assistance  under  lire  Watershed  Pro- 
tection and  blood  Prevention  Act.  the  (icneral 
\ssembly  m ll>57  adopted  legislation  providing 
Im  soil  and  water  conservation  subdistricts  loi 
the  purpose  of  carrying  out  watershed  protec- 
tion and  Hood  prevention  programs  '66  Sub- 
districts  may  be  organized  in  a single  watershed 
lying  in  one  or  more  soil  conservation  districts, 
upon  petition  by  a majority  ot  the  land  repre- 
sentatives to  the  board  of  supervisors  ol  the  soil 
conservation  district. 36  I he  petition  describes 
the  lands  to  be  included  in  the  subdistrict,  and 
must  include  a statement  of  the  reason  lot  or- 
ganizing the  subdistrict  and  pravei  lor  a hearing 
and  referendum.36*  \fter  notice.  w>  a public 
hearing  is  held  to  determine  whether  the  pro- 
posed district  is  "desirable,  practicable,  feasible, 
and  ot  necessity  in  the  interest  of  public  health, 
safety  and  the  general  welfare."37"  Upon  an 
al fu  nialivo  finding  by  the  board  of  supervisors, 
an  election  is  held  and  upon  the  favorable 
vote  of  sixty-live  percent  ol  the  land  repre- 
sentatives voting  the  board  declares  the  sub 
district  organized.3  1 

| lie  siibdistric!  t'  governed  by  the  board  ol 
supervisors  ot  the  soil  conservation  district  in 
which  the  snbihst net  is  located  ' I o assist  in 
the  administration  ol  the  subdistiici.  tlnee  resi- 


dent trustees  aic  elected  for  six-xeai  terms  by 
the  land  representatives  ot  the  subdistrict 
\n\  rules  or  regulations  adopted  lor  the  govern- 
ment or  operation  ol  the  subdistrict  must  be 

submitted  to  the  slate  soil  districts  commission 
, .174 

lor  approval 

When  the  district  board  ol  supervisors  has 
obtained  agreements  to  eairy  out  recommended 
soil  conservation  measures  horn  the  owners  ot 
not  less  than  sixty  -five  percent  of  the  lands  w ith- 
in the  subdistrict.  an  annual  tax  may  he  levied 
upon  leal  estate  lor  the  administration  ol  the 
subdistrict.  acquisition  of  real  and  personal  prop- 
erty. and  the  construction,  repair,  alieiatum. 
maintenance  and  operation  ot  works  ol  im- 
provement.3 5 \lihough  the  1957  act  did  not 
give  the  subdistiici  power  to  borrow  money . a 
subsequent  amendment  gives  the  board  ol  super- 
visors powei  to  borrow  and  to  issue  negotiable 
war  rants  therefor .' 

In  I‘>(v7  legislation  was  enacted  to  permit 
the  district  hoard  of  supervisors  to  issue  and 
sell  bonds  and  to  exercise  the  right  ol  eminent 
domain.'3  Before  the  light  ol  eminent  domain 
can  be  exercised.  It  is  necessary  to  establish  that 
the  acquisition  of  lands  proposed  for  condem- 
nation is  necessary  for  the  purpose  ot  the  sub- 
distriets.  Soil  and  watershed  siihdisti  lets  vveic 
also  designated  as  political  subdivisions  with 
authority  to  enter  into  agreements  with  othei 
political  subdivisions  ol  the  State  and  adjoining 
states  In  the  development  ol  watei sheds  which 
cross  state  and  county  lines.  '4 

In  1 OoO  legislation  was  enacted  to  permit  the 
consolidation  ol  two  or  more  watersheds  it  o' 
ol  all  voting  landowners  in  each  ot  the  sub 
districts  voted  in  lavor  ot  consolidation.  Out 
standing  indebtedness  ot  any  district  entering 
into  such  consolidation  remains  an  obligation  ot 
onlv  the  properly  located  within  that  compo 
nent  subdistiici  I lie  purpose  lor  which  sub 
districts  might  be  established  were  extended  to 
include  initiation,  recreation,  and  tish  and  wild 
life."5 

si.  I’Uiiiiiiny  (iihl  Surrey \ In  I'ltil.  the  5b  mi 
General  \ssembly  created  ilk  Missumr  W iici 
Kesoinees  Board,  which  is  charged  with  -nixes 
mg  the  water  resources  ot  the  state  and  develop 
mg  a plan  for  a "comprehensive  stale-w  ide  pro 
giant  for  the  conservation,  development,  man 
agemenl.  and  use  of  the  water  resources  ol  (lie 
slate."3  rite  Board  consists  ol  tive  memheis 
appointed  By  the  governor  lot  terms  ol  m\ 
vents  ’ 6 I he  Board  employs  an  executive  dn 
odor,  who  must  he  an  engineer  Willi  cxpciicrn  c 
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ill  water  u.miiiiio,  and  w In'  has  geiiciat  supci 
vision  nvei  pel I’nrmuncc  nl  the  functions  ol  the 
Board  and  employs  technical,  clerical  steno- 
graphic and  other  employ  ees  of  the  Uoaid  * 

The  Water  Resources  Hoard  is  directed  to 
survey  and  cicatc  a comptehensive  plan  lot 
water  resources,  to  act  as  a clearing  house  and 
coordinator  for  the  collection  and  use  ol  watei 
resources  data.  1811  and  to  make  teports  to  the 
governor  and  general  assembly  upon  its  activi- 
ties;*81  Other  stale  agencies  are  required  to  co- 
operate with  the  Board  in  the  discharge  ol  Us 
duties.  i8:  Furthei  authority  may  be  delegated 
to  the  Board  by  the  tiovernor.’8 ’ who  lias  as- 
signed  to  it  the  responsibility  to  "investigate, 
cooperate,  and  protect  the  state’s  interests"  in 
relation  to  P I . 5.i4.  7,sth  Congress,  dealing 
with  Hood  control,  and  to  represent  the  state 
on  several  interagency  committees  organized  to 
coordinate  regional  water  resources  develop- 
ment programs. 

The  Water  Resources  Board  also  administers 
the  state  water  development  fund,  created  for 
the  purpose  of  purchasing  municipal  and  indus- 
trial water  supply  storage  in  works  constructed 
under  the  federal  Water  Supply  Act  of  I'ls.s.  as 
amended,  under  the  federal  Watershed  and 
flood  Prevention  Vet.  or  under  othei  fedetal 
legislation  184  flic  Board  may  give  reasonable 
assurance  to  the  federal  government  that  de- 
mands for  watei  use  will  lustily  the  cost  of 
wuiks  projects  foi  watei  storage,  and  may  . w hen 
funds  have  been  specifically  appropriated,  con- 
duct with  the  federal  government  to  discharge 
"noii-federal  responsibilities  relating  to  munici- 
pal and  indiisin.il  water  supply  storage."  '85 

The  Board  is  responsible  for  the  allocation 
and  distribution,  through  sale  and  otherwise,  ol 
water  or  storage  space  created  by  such  projects. 

I iinds  collected  thereliom  shall  be  deposited 
to  the  credit  of  the  watei  development  fund, 
and  money  s in  the  fund  may  be  appropriated  by 
the  general  assembly  to  permit  the  Board  to  par- 
ticipate in  municipal  and  industrial  watei  supply 
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storage  projects. 

In  I'ltc)  the  (icueral  Assembly  atithon/ed 
the  Water  Kesouices  Board  to  protect  the  pub- 
lic interest  by  instigating  legal  action  against  any 
practice  interfering  with  the  purposes  lor  which 
federal  reservoirs  were  constructed  Ihe  law  te- 
quires  the  reporting  of  all  major  water  use  to 
the  Board."’  Ihe  Board  was  also  authorized  to 
coopeiale  with  olliet  states  and  their  agencies 
as  well  as  with  the  I s ( lovernnient  agencies.  ’7 

Ihe  purpose  ol  the  Division  ol  Commerce 
and  Iridiistnal  Development  is  to ‘'promote  the 


nl  ol  the  Slate  ol  Missouri  and  all  ol 

iis  resources  m ordei  to  provide  a dynamic  and 

balanced  economy  foi  the  state.”*®  Ihe  Divi 
stoii  is  charged  with  investigating  and  studying 
powei  and  watei  lacililies.  transportation  Civili- 
ties. and  the  availability  ol  industrial  sites,  and 
with  encouraging  the  development  ol  rectea- 
t tonal  areas  188 

formerly  the  Division  was  charged  with 
toimulatiug  and  maintaining  coordinated  plans 
tor  the  economic  and  tcsouive  development  ol 
the  state'8'*  llowevet.  the  planning  function 
hasveiy  recently  been  1 1 .ulster ted  to  the  new ly 
created  Slate  Department  ol  C ommurntv  VI- 
fairs.3*® 

Ihe  Slate  Depot  (incut  ol  Community  Al- 
lans is  responsible  for  assisting  political  sub- 
divisions and  communities  ol  the  state  through 
the  administration  of  programs  involving  fedetal 
assistance  and  through  encroachment  ol  local 
initiative  to  provide  coordination  and  liaison 
with  appropriate  lederal  and  state  agencies.  I lie 
Department  adininisteis  the  distribution  ol  led- 
e i a I planning  money  and  supeivises  the  efforts 
ol  regional  planning  commissions. ‘’  ,l 

Othei  services  available  through  the  Depart- 
ment include  gathering  and  disseminating  inhu- 
mation. establishing  naming  programs  foi  local 
governmental  officials,  encouraging  and  assisting 
local  governments  to  solving  common  problems 
by  joint  action  and  to  coordinate  all  state  and 
local  planning  activities 

Regional  planning  commissions  may  be  lorm- 
cil  by  ordei  of  the  governor  altei  a petition  by  a 
local  governmental  unit  and  a public  heating,  it 
there  is  a need  foi  regional  planning  and  a ma- 
jority ol  the  local  governmental  units  within 
the  region  are  in  laior  ol  the  regional  vommis 
sion.''"  Regional  commissions  are  strict K “ad- 
visoiy  to  the  local  governments  and  local  gov 
ermnental  officials’”  within  the  region.'’4  and 
are  charged  with  making  a compiehcnsive  plan 
lot  regional  development.'’'18  which  may  be 
adopted  by  the  commission  a ft  ei  public  hearing 

file  regional  plan  is  simply  to  aid  local  gov 
ernmeril.il  units  in  then  planning  function,  and 
such  local  units  may  adopt  the  plan  lot  then 
own  development:’'"’  and  shall  submit  to  the 
regional  commission  lot  advisory  lecominenda 
lions  any  proposals  tot  local  developments  and 
improvements  which  are  included  with  the  re- 
gional plan.''"  In  addition,  the  regional  com 
mission  may  turiush  planning  set  vices  to  local 
governments  within  the  region  ’1>S 

Ihe  Slate  (.eulogist  is  diiccted  In  law  t. 
conduct  a geological  smvev  ol  the  state,  and  to 
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deteimitie  i lie  locution  of  and  formations  in 
which  ground  water  may  he  found.'*  **  further, 
he  is  antlu'i i/ed  to  "make  a survey  ol  the  water 
resources  ol  the  slate,  including  a survey  ot 
underground  water  supplies  and  the  chemical 
composition  ot  such  waters,  and  may  employ 
gaucum  stations  tor  this  pm pose.4110 

h Oilier  Sum'  tgem  /Vs  - I'he  functions  ol  several 
olhci  stale  agencies  are  related  to  the  regula- 
t ion . use  and  development  ol  the  water  resour 
ces  ol  the  state.  I he  powers  ol  these  agencies 
over  water  resources  are  not  extensive,  and  arc 
generally  incidental  to  the  general  purposes  ol 
the  agency. 

As  mentioned  in  the  section  dealing  with 
water  pollution,  the  Missouri  Division  of  Health 
is  directed  to  make  and  enforce  "adequate  rules 
and  regulations  for  (lie  maintenance  of  a sale 
quality  ot  water  dispensed  to  the  public  by 
municipalities,  corporations  and  individuals, 
flic  Division  of  Health  is  also  concerned  will) 
the  sanitation  of  tourist  camps  and  cabins,  and 
is  empowered  to  make  regulations  concerning 
the  water  supplies  thereof.40' 

Hie  jurisdiction  of  the  Missouri  Public  Ser- 
vice Commission  extends  to  "all  water  corpora- 
tions. and  to  the  land,  property . dams,  water 
supplies,  or  power  stations  ihereot  and  the 
operation  ol  the  same,  to  "all  privately 
owned  sewer  systems  and  sewage  treatment 
works  and  their  operation,"  and  to  the  manu- 
laeture  of  electricity  40'' 

Tire  permission  and  approval  ol  the  Public 
Service  Commission  is  necessary  before  any 
water  system  or  electric  plant  may  be  con- 
structed. or  before  any  franchise  lo  supply 
water  may  be  exercised.  Such  approval  is  based 
upon  whether  the  lacilitv  or  franchise  is  "neces- 
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sarv  or  convenient  lor  public  service. 
Companies  generating  electricity  and  supplying 
and  distributing  water  "lot  any  purpose  what- 
soever" are  subject  to  the  jurisdiction  ot  the 
< oinmissioii.  which  shall  investigate  the  meth- 
ods and  quality  ol  water  supplied  and  ordei 
reasonable  improvements  "as  will  best  piomote 
the  public  interest,  preserve  the  public  health 
and  protect  those  using  the  water 

Moreover  the  Commission  has  power  lo  1 1 \ 
rales  for  water.40*’  to  approve  the  sale  ol  all  01 
[rail  ol  an\  water  ot  electrical  corpoiation  s 
franchise,  works  01  system.4**  and  to  licai  and 
determine  complaints  concerning  the  tales  ol 
the  quality  of  service  40s 

I he  Missouri  Conservation  Commission 
which  was  created  In  the  Missouri  Constitution. 


has  control  and  management  ot  all  wildlife  and 
forestry  resources  ol  the  state,  "including 
hatcheries,  sanctuaiies.  icluges.  reservations  and 
all  otliei  property  owned,  acquired  01  used  toi 
such  purposes.  ’ 40  1 I he  ( on i mission  lias  conli ol 
ovei  all  "fish  and  other  aquatic  and  amphibious 
forms"  in  which  title  and  ownership  aie  vested 
in  the  State  of  Missouri.410  and  is  empowered  to 
adopt  ink's  and  regulations  relating  thereto41 1 
Vuthority  has  been  delegated  to  the  ( ommis- 
siott  to  preset ibe  and  approve  precautionary 
measures  tor  pollution  control  by  individuals 
and  industries  so  as  to  avoid  pollution  which 
would  “inline,  stupefy  oi  kill  tisli.'  4I'  and  also 
to  supervise  the  use  in  the  waters  ol  the  state  ot 
explosive  substances  which  might  be  harmful  to 
the  lish  therein41  ’ I urther.  the  Commission  is 
aulbori/ed  to  approve  fishways  in  dams  to 
provide  fish  with  tree  passage,  and  to  dispense 
with  such  fishways  where  impractical  ot  uti- 
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necessary . 

The  Missouri  State  I’aik  Board  has  a measme 
of  power  over  the  development  and  use  ot  the 
waters  ot  the  stale,  at  least  lo  the  extent  that 
the  waters  are  found  upon  lands  held  by  the 
Board.  The  Board  is  empowered  to  make  rules 
and  regulations  respecting  the  use  ot  stale 
parks.415  and  to  charge  reasonable  tees  lot  the 
use  and  enjoyment  ol  park  lacilities41*’  I m 
titer,  the  Board  may  let  concessions,  not  to  ex 
coed  two  years,  to  private  poisons  tor  conduc- 
ting businesses  such  as  the  rental  ot  boats  ot 
conducting  sightseeing  trips  within  the  parks  4 1 
The  Board's  powers  over  water  lesomces.  how- 
ever. are  largely  incidental  to  its  otliei  povvei' 
in  operating  and  developing  (lie  stale  park 
system. 

In  I l)(v5  the  (leueral  Assembly  eieated  the 
Slate  Inlei- Agency  Council  loi  Ouldooi  Kccie 
ation.4ls  It  Is  composed  ot  the  executive  heads 
or  their  delegated  staff  members,  of  the  tollow 
mg  agencies 

(ll  Department  ol  Agncultmc 

( .' ) Department  ot  Health  and  Weltaic 

( x)  Division  ol  Commcicc  and  Industrial 
Development 

(-41  Missouri  Boat  Commission 
(x)  Missouri  Conservation  Commission 
((•I  Missoim  Slate  Park  Board 
(7)  Stale  (leologie.il  Suivcv 
(X)  Slate  llighw.lv  IX'p.u tiuenl 
(0)  I iiiwTstlv  ol  Missoni i 
1 1()|  W.tiei  Pollution  Boai il 
I I I ) Water  Kesouices  Boaid 
(171  Soil  and  Water  Dislin  Is  ( omiiiis'cn 
(I't  Depattment  o|  Community  Vt.ms 
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President  Pro  lent  of  the  Senate,  two  members 
of  the  House  ol  Representatives  ol  dillerenl 
political  parties  appointed  by  the  Speaker  oi  the 
House  and  live  other  persons  appointed  In  the 
Governor  The  Commission  members  are  ap 
pointed  for  two  year  terms.  The  Commission 
employs  a Director  of  Tourism,  who  in  turn 
employs  such  staff  as  is  necessary  to  cany  out 
the  work  of  the  Commission.311 

POLICY 


Hie  purpose  of  the  Council  is  to  receive  and 
disburse  federal  funds,  including  those  received 
by  Missouri  under  the  l and  and  Water  Conserva- 
tion Fund  Act  of  l‘K>5.  P.l  . 578  of  the  8N1I1 
Congress:  to  act  as  liaison  between  the  state 
and  federal  government:  and  to  act  "as  an  ad- 
visory and  planning  agency  for  overall  outdoor 
recreational  programs."41'’  I lie  Council  is  ad- 
ministered by  an  executive  secretary,  who  is  to 
be  selected  on  the  basis  of  skill  and  training”  in 
the  broad  field  of  natural  resource  manage- 
ment and  use  in  recreational  matters."4’0 

In  1 . the  Council  lot  Outdoor  Recreation 
was  authorized  to  make  assurances  of  stale  par- 
ticipation m fish  and  wildlife  and  recreational 
enhancement  features  associated  with  federal 
reservoirs.  The  Council  is  responsible  for  advis- 
ing on  the  administration  of  a special  fund  to 
meet  costs  associated  with  assurances  and  con- 
tracts made  under  provisions  of  lire  Water 
Projects  Recreation  Act.  Contracts  made  in  con- 
nection with  repayment  to  the  fedeial  govern- 
ment are  between  the  federal  construction 
agency  and  the  Missouri  stale  agency  chosen  to 
administer  project  lands.  The  law  provides  that 
the  Missouri  legislature  approve  through  resolu- 
tion any  formal  contracts  committing  the  State 
to  a long-range  repayment  schedule  from  gen- 
eral revenue  funds.3* 

The  Boat  Commission  is  responsible  for  en- 
forcing laws  and  regulations  relating  to  water- 
craft. In  addition  to  policing  responsibilities, 
employees  of  the  commission  carry  out  educa- 
tion and  instruction  programs  on  boating  safely . 

I icensc  fees  may  also  be  used  for  construc- 
tion and  maintenance  of  boating  facilities,  \uth- 
orily  of  the  Commission  extends  over  all 
navigable  waters  of  the  state,  including  l edeial 
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reservoirs.  * 

In  1 0(g).  amendments  to  the  laws  governing 
the  Boat  Commission  activities  were  passed  to 
conform  with  the  requirements  and  standaidsot 
the  C.  S Coast  Guard.  In  addition,  the  Com- 
mission was  authorized  to  separate  competing 
activity  on  the  surface  waters  ol  the  Stale  and 
to  mark  and  enforce  regulations  relative  to  the 
/oiling  of  surface  areas. 30 

In  I'»(i7.  tile  Missouri  General  \sscmbly 
created  the  loin  ism  Commission  within  the 
I xeculive  Department  ol  the  Missouri  stale 
government.  Ihe  Commission  is  duected  to 
“formulate  a program  lor  the  promotion  ot 
tourism  in  Missouri"  3 0 

Ihe  lourism  Commission  consists  ol  nine 
memheis.  including  two  members  ol  the  Senate 
ol  dillerenl  political  parties  appointed  h\  the 


The  Watei  Kesouices  Board  has  adopted  the  policies 
outlined  by  the  President's  Water  Resources  Council  and 
published  as  Senate  Document  No.  l)7.  to  guide  the 
development  of  a stale  watei  plan.  I he  essentials  ot  the 
policy  are  contained  in  the  following  portions  ol  t he 
Document : 

"I.  Purpose  and  Scope 

The  purpose  of  this  statement  is  to  establish 
1 xecutive  policies,  standards,  and  procedures  lor 
uniform  application  in  Ihe  formulation,  evaluation, 
and  review  of  comprehensive  river  basin  plans  and 
individual  project  plans  for  use  and  development 
of  water  and  related  land  resources.  Problems  ol 
cost  allocation  and  of  reimbursement  or  cost 
sharing  between  the  I ederal  Government  and  noti- 
federal  bodies  will  be  covered  subsequently . 

These  provisions  shall  govern,  insofar  as  they  are 
consistent  w ith  the  law  and  other  applicable  regu- 
lations. all  formulation,  evaluation,  and  review  ol 
water  and  related  land  resources  plans.  Any  pro- 
posed variation  from  these  policies  arid  standards 
shall  be  specified  m planning  reports  and  the 
reasons  therefor  indicated. 

II.  Objectives  of  Planning 

I he  basis  objective  in  the  formulation  of  plans 
is  to  provide  the  best  use.  or  combination  of  uses 
ol  water  and  related  land  resources  to  meet  all  fore 
seeablc  short-atid-long  term  needs  In  pursuit  ol 
this  basic  conservation  objective,  lull  consideration 
shall  be  given  to  each  of  the  following  objectives 
and  leasoned  choices  made  between  them  when 
they  conflict 

A.  Development 

National  economic  development,  and  de 
velopmenl  ol  each  legion  within  the  country, 
is  essential  to  the  maintenance  ot  national 
strength  and  the  achievement  ol  satisfactory 
levels  ol  living  Watei  and  lelalcd  land  ic 
sources  development  and  management  ate 


C.  Well  being  of  people 


essential  to  economic  development  and 
growth,  through  concurrent  provision  lor- 

Adequate  supplies  ol  surface  and 
ground  waters  ol  suitable  quality  lor 
domestic,  municipal,  agricultural,  and  in- 
dustrial uses  - including  gra/ing.  forestry, 
and  mineral  development  uses. 

Water  quality  facilities  and  controls  to 
assure  water  of  suitable  quality  lor  all 
purposes. 

Water  navigation  facilities  which  pro 
vide  a needed  transportation  service  with 
advantage  to  the  nation's  transportation 
system. 

Hydroelectric  power  where  its  provi- 
sion can  contribute  advantageously  to  a 
needed  increase  in  power  supply. 

flood  control  or  prevention  measures 
to  protect  people,  property,  and  pro- 
ductive lands  from  flood  losses  where  such 
measures  are  justified  and  are  the  best 
means  ot  avoiding  flood  damage. 

laud  stabilization  measures  where  fea- 
sible to  protect  land  and  beaches  tor  ben- 
eficial purposes 

Drainage  measures,  including  salinity 
control  where  best  use  ot  land  would  be 
justifiably  obtained. 

Watershed  protection  and  management 
measures  where  they  will  consetve  and  en- 
hance resource  use  opportunities. 

Outdooi  recreational  and  lisli  and 
wildlife  opportunities  where  these  can 
be  provided  or  enhanced  by  development 
works. 

Any  other  means  by  which  develop- 
ment of  water  and  related  land  resources 
can  contribute  to  economic  growth  and 
development. 

B.  Preservation 

Propel  stewardship  in  the  long-term  in- 
lerest  of  the  Nation's  natural  bounty  re- 
quires in  particular  instances  that  - 

There  be  protection  and  rehabilitation 
of  resources  to  insure  availability  loi  then 
best  use  when  needed. 

Open  space,  green  space,  and  wild  aieas 
of  rivers,  lakes,  beaches,  mountains,  and 
related  areas  be  maintained  and  used  tin 
recreational  pm  poses,  and 

\ie.is  of  unique  natural  beauty  his- 
torical and  scientific  inteiest  be  pieserved 
and  managed  pmnarily  for  the  inspiration, 
enjoyment  and  education  ot  the  people 


Well-being  ot  all  ol  the  people  shall  be  the 
overriding  determinant  in  considering  the 
best  use  of  water  and  related  land  resouiccs. 
Hardship  and  basic  needs  ol  particular  groups 
within  the  general  public  shall  be  ot  concern, 
but  care  shall  be  taken  to  avoid  resource  use 
and  development  for  the  benefit  ot  a tew  or 
the  disadvantage  of  many  In  particular 
policy  requirements  and  guides  established 
by  the  Congress  and  aimed  at  assuring  flint 
the  use  of  natural  resources,  including  walei 
resources,  safeguard  the  interests  ol  all  ot 
our  people  shall  be  observed 

It  would  be  misleading  to  leave  the  impression  that 
complete  unanimity  exists  among  the  seveial  walei  use 
interests  within  the  State.  Divergent  views  and  cif  put 
poses  appear  m the  considerations  ol  each  pioject  or 
proposal  for  development.  The  final  decision  on  mieipic 
lation  and  application  ol  policy  as  it  eltecls  the  use  ot 
water  and  related  land  resources  is  thiough  the  adtmnis 
native  authority  of  the  clue!  executive. 

STATE  PROGRAMS  FOR  WATER  AND 
RELATED  LAND  CONSERVATION, 
REGULATION  AND  CONTROL 

Historically  , the  State  ot  Missouri  has  solved  resource 
problems  by  creating  a new  agency  with  statutory  rc- 
sponsibilitv  lot  regulating,  controlling,  or  correcting  the 
recognized  situation  Over  many  years  this  practice  has 
resulted  in  the  distribution  of  governmental  agencies 
involved  in  rcsouice  management  through  the  several 
departments  of  slate  government.  I Ins  practice  has  been 
particulaily  true  in  the  field  ol  water  resources  In  re 
cent  years  a recognition  ot  problems  created  by  this  ty  pc 
of  organization  has  resulted  m the  creation  ol  hoards 
and  councils  charged  with  responsibility  for  coordinating 
all  activities  associated  with  a pai t iculai  interest  01 
purpose. 

Missoun  legislatures  have  from  tune  to  tune  enacted 
permissive  resoutce  legislation  to  local  iiniis  ol  govern 
merit  with  the  resuli  that  many  ot  the  (unctions  ol 
water  management  ate  ot  can  be  a local  responsibility 
without  overall  stipeiv  Mon  on  the  stale  lev  el  No  at  tempi 
is  made  in  this  publication  to  describe  the  piogt  mis  ami 
activities  ot  walei  districts,  levee  di'lncls.  dunnage 
districts,  or  county  governments  cm letitl y operative 
within  the  state  I he  activities  and  pmgt.inis  desenbed 
heiem  consist  only  ol  those  carried  out  and  lunded  on  a 
state  w ide  basis 

\dmititst ration  ot  the  programs  and 
Is  through  a goveinmental  oigamzation  illustrated  In  tile 


Water  Pollution  Board 


dun  show n in  Figure  I.  The  responsibilities  and  pro- 
grams ol  the  several  agencies  of  stale  government  in- 
volved in  water  and  related  land  resource  functions  are 
as  follows. 

Water  Resources  Board 

\ rel.it ivel\  new  agency,  the  Water  Resources  Board 
is  ehai ged  with  coordinating  the  collection  of  water  data 
and  with  the  preparation  of  a long  range  comprehensive 
plan  for  the  development  of  water  resources.  The  five- 
member  Board  represents  the  interests  of  the  state  in 
interstate  and  federal  water  projects  as  well  as  promotes 
local  interest  and  participation  in  water  conservation 
measures.  I he  Board  has  been  designated  by  the  Gov 
er nor  to  represent  the  State  on  the  Missouri  Basin  Inter- 
Agencv  Committee  and  the  Arkansas-White-Red  Basins 
Inter-Agency  Committee  as  chartered  by  the  Federal 
Water  Resources  Council.  The  Board  has  also  been 
delegated  the  responsibility  for  negotiating  and  coopera- 
ting with  the  Chief  of  engineers  in  the  planning  of  fed- 
eral water  resources  projects,  and  is  responsible  for  the 
review  of  both  Corps  of  engineers  and  Department  ot 
Agriculture  plans  for  water  development  within  the 
State. 

\s  a means  of  fulfilling  its  duties  to  prepare  a long 
range  comprehensive  plan  for  the  development,  manage- 
ment. and  utilization  of  the  water  resources  of  the  State 
ot  Missouri,  the  Board  is  participating  with  other  states 
and  federal  agencies  in  two  comprehensive  river  basin 
studies  and  in  the  development  of  one  comprehensive 
river  basin  plan.  Studies  are  being  carried  out  in  the 
Missouri  and  Upper  Mississippi  River  Basins  and  the 
planning  activity  which  w ill  lead  toward  authorization  ol 
projects  and  developments  Is  being  carried  out  in  the 
White  River  Basin  of  Southern  Missouri  and  Arkansas. 
As  a means  of  accomplishing  the  most  complete  repre- 
sentation of  the  State  of  Missouri  in  the  studies  and 
planning  activity,  the  Board  has  solicited  assistance  from 
other  state  agencies.  These  agencies  provide  representa- 
tion from  the  State  on  the  several  work  groups  and  task 
committees  associated  with  the  comprehensive  planning 
and  study  endeavors. 

flic  General  Assembly  has  authorized  the  Board  to 
make  assurances  to  federal  agencies  for  municipal  and 
industrial  water  supply  storage  provided  lit  federal 
structures  under  authority  of  the  Water  Supply  Act  of 
l'*5s  Based  on  reports  of  the  Water  Resources  Board, 
money  is  transferred  to  a Water  Development  I ti ml  to 
he  used  m repaying  these  costs.  Hie  Board  is  authorized 
to  contract  for  the  sale  ol  walet  purchased  in  this 
manner  and  money  so  received  is  returned  to  the  fund 
In  date  assurances  have  been  made  for  repayment  ol 
20.000  acre  feel  of  stoiage  in  the  Cannon  Dam  and  Res 
crvoti.  Salt  River  Basin.  Missoun  Studies  aie  being  made 
by  the  Board  to  determine  storage  needs  in  the  Meiamcc 
and  ( iralld  Rivet  Basins 


Hie  Missouri  Water  Pollution  Board  is  responsible  toi 
the  control  of  pollution  of  waters  of  the  state  both 
surface  and  subsurface.  A permit  to  construct  or  to  oper 
ale  any  sewage  disposal  facility  that  results  in  a dtsehaige 
lii  waters  of  the  state  is  required.  The  Water  Pollution 
Board  requires  the  submission  of  detail  plans  and  specifi- 
cations lor  review  together  with  an  engineering  icport 
outlining  the  scope  of  the  project  and  the  ehataetet 
istics  of  the  effluent  prior  to  the  issuance  of  a permit  M 
the  present  time  there  are  ovet  1 7lHs  waste  treatment 
facilities  in  the  State  for  which  operating  permits  have 
been  issued.  Approximately  150  new  waste  tieattnent 
facilities  are  constructed  each  year. 

Acid  mine  drainage  adversely  affects  approximately 
170  miles  of  streams.  Progress  has  been  made  in  cone, 
title  ail  acid  mine  drainage  problem  in  Cedar  Creek 
Boone-Callaway  < ounties.  Work  is  needed  m other  jic.is 
of  the  State  to  redue-*  acid  mine  drainage. 

lire  Missouri  Water  Pollution  Board  carries  out  a 
stream  survey  program  m cooperation  with  the  Missoun 
Conservation  Commission,  the  Missouri  Geological  Survey 
and  Water  Resources,  and  t . S Geological  Survcv 
Stream  surveys  have  been  completed  on  the  Meiamee. 
Big.  Bourbeuse.  James.  Ilk.  and  Spring  Rivet  West  Watei 
quality  monitoring  stations  have  been  established  at  ovet 
15(1  locations  I he  Missouri  Water  Pollution  Board  is 
authorized  by  statute  (Chaplet  2(14.  RSMo  I ‘ > 5 ‘ » l to  es- 
tablish water  quality  standards.  In  conformance  w nil  the 
Watei  Quality  Act  of  I‘>b5.  the  Missoun  Watei  Pollution 
Board  has  established  w ater  quality  standards  on  all  inter- 
state and  intrastate  streams  in  Missouri.  Generally  these 
standards  were  accepted  by  the  Department  of  Interior 
with  minor  exceptions.  Sampling  of  all  interstate  streams 
m Missouri  has  been  inaugurated.  This  program  will  he 
continued  and  where  ever  possible  joint  sampling  stations 
w ill  be  established  with  adjoining  slates. 

l’lie  Missouri  Water  Pollution  Board  administers  pi  un- 
ities for  the  construction  grant  piogiam  authorized  hv 
Public  Law  (i(>0.  Approximately  550  cities  have  re- 
ceived federal  grants  tor  lire  construction  ol  pollution 
abatement  works  since  the  program  was  inaugurated  m 
1 45(i. 

Sta.e  Park  Board 

flic  function  of  this  agency  is  to  acquiic.  ptoteel. 
preserve,  develop,  and  interpret  lot  the  inspiration,  use. 
and  enjoy  incut  ol  the  people  ol  the  Stale  a well  balanced 
system  ot  areas  ol  outstanding  scenic , recieational  and 
histone  importance 

rite  Missouri  Slate  Park  Board  now  admmistets 
Ml.'MH  acres  ol  laud  and  water  in  4(1  state  p.nk'  flicv 
contain  1 .024  acres  ol  man-made  lakes  plus  pat ks  on  the 
I .ike  o|  iheOzaiks.  I able  Rock  I’onime  de  l.m  1 .ike 
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Wappapello  and  Stockton.  A new  paik  will  he  developed 
on  the  new  kaysmgei  Bluff  Reservoir.  A large  number  ol 
stale  parks  are  on  major  streams.  The  State  Park  Board 
administers  I 5 historic  shrines  and  memorials. 

lire  attendance  records  indicated  that  the  more  popu- 
lar parks  all  have  water  i elated  recreation  facilities 
available. 

11k  State  Park  Board  publishes  a new  broeltuie  each 
year  to  inform  the  public  of  the  available  recreation 
facilities. 


Conservation  Commission 

Assuring  adequate  and  suitable  water  for  fish  and 
wildlife  habitat  and  providing  water  areas  and  access 
for  public  lecreational  use  associated  with  hunting  and 
fishing  .tie  primary  responsibilities  of  the  Conservation 
Commission.  Maintenance  of  water  quality  is  achieved 
through  aid  in  water  pollution  control  and  the  applica- 
tion ol  improved  land  use  practices  including  forest 
management,  fire  control,  and  through  development  ol 
cover  to  protect  land  from  erosion. 

A stall  of  over  575  permanent  employees  and  ap- 
proximately 1.000  hourly  and  seasonal  employees  are 
utilized  in  cany  mg  out  the  fish,  game  and  forest  manage- 
ment responsibilities  ot  the  Commission.  Ihe  bulk  of 
these  activities  involve  efforts  to  achieve  improved 
natural  resource  management  practices,  particularly  those 
related  to  the  land,  forests,  and  waters. 

Ol  particulai  significance  are  intensive  lire  protection 
activities  on  l>+  million  acres  ol  forest  land.  I ishei ies  and 
game  research  activities  as  related  to  wildlife  species  and 
habitat  requirements,  and  on  the  ground  technical 
management  assistance  to  owners  and  managers  ol  the 
forests,  lands,  and  waters  in  the  stale. 

educational  activities  are  directed  primarily  to  youth 
groups,  teachers,  schools,  colleges,  and  organized  adult 
giottps.  Results  ol  lesearch.  resource  management  inlor- 
malion.  and  items  of  general  public  mtciest  in  the  lisli. 
game,  resource,  and  recreation  field  arc  dispensed  thiough 
a variety  of  publications  varying  Horn  highly  technical 
to  quite  general  The  "Missouri  Conservationist'  . a very 
popular  Commission  magazine,  is  distributed  monthly  to 
1x5.00(1  subscribers  with  the  actual  number  ot  readers 
estimated  at  S.10.000 

I he  Commission  holds  title  to  approximately  2o.',S75 
acres  in  2‘M  separate  administrative  units  or  blocks.  Ap- 
proximately 45  other  areas  are  managed  under  terms  ol 
use  permits,  leases,  or  similar  airangements  Practically 
all  areas  are  available  for  a variety  of  public  iccreatton 
uses.  Hie  range  is  varied  and  includes  such  things  as 
stream  access  lake  lishing.  w ater  low  I shooting,  big  game 
hunting,  nature  li.nl  hiking,  and  pu  nn  ing 
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State  Soil  and  Water  Districts  Commission 

Ihe  State  Soil  and  Watei  Districts  Commission  is 
composed  ol  five  membeis  ihree  are  larmei  members, 
who  are  land  owneis  and  are  appointed  by  the  Covvruot 
of  the  State  ot  Missoum  two  ex  officio  membeis  by  law 
include  the  Director  of  the  I xpenment  Station,  l utver- 
sity  of  Missouri,  and  the  Director  of  the  Agricultural 
1 xtension  Service.  University  of  Missouri.  The  com- 
mission determines  policies  and  procedures  in  the  organ- 
ization ol  Soil  and  Water  Conservation  Districts  in 
Missouri  and  assists  in  the  establishment  ol  watershed 
subdistricts. 

Soil  and  Water  Conservation  Districts  are  established 
in  UO  of  the  I 14  counties  in  Missouri.  All  but  five  dis 
triets  are  county  wide.  Technicians  to  assist  county  land 
owners  with  soil  surveys,  planning  and  layout  ol  con- 
servation measures  are  made  available  by  the  I nil  eel 
States  Soil  Conservation  Service.  Subdistricts  aie  organ- 
ized itt  5X  watersheds  to  carry  out  watershed  protection 
and  flood  prevention  programs  The  size  ol  these  sub 
districts  vary  from  I2.K00  acres  to  240.2‘Hl  acres 
Seventeen  watershed  projects  have  been  authorized  loi 
construction  under  the  authorities  of  Public  l aw  5oo 
I wo  structures  within  these  watersheds  have  included 
the  additional  purposes  ol  public  water  supply  and 
recreation  through  cost-share  agreements  with  non 
federal  interests. 

Missouri  Boat  Commission 

Ihe  Boat  Commission  is  responsible  lor  patrolling  all 
waters  ot  the  Stale  and  lot  enforcement  of  watei  sately 
laws.  I mployees  of  the  Commission  carry  out  pat  ml 
activities  dining  the  boating  season,  and  conduct  an  ed 
ucation.il  program  through  schools,  service  clubs,  etc., 
for  the  remainder  of  the  year. 

Ltnplovees  of  the  Commission  aie  currently  limited 
bv  law  to  sixteen  The  vast  watei  areas  created  by  led 
era  I impoundments,  added  to  the  natural  waters  ol  the 
state,  undeistandahly  limit  the  effectiveness  ol  pattol 
functions.  A great  emphasis  is  placed  on  equipment  in- 
spection. including  safety  equipment  at  access  points  and 
boat  lamps  Those  features  of  safety  involving  opera- 
ting pi. ict ices  aie  loi  the  most  part  stressed  in  the 
education  program. 

Public  Service  Commission 

I lie  Commission  has  general  supervision  ovei  privately 
owned  utilities  that  furnish  water  to  the  general  public 
I he  powers  and  duties  ol  the  Commission  extend  to  the 
stipplv . service,  and  facilities,  tales,  and  all  lelaliotiships 
between  the  utility  and  the  consumers.  Die  watei  is  tut 
lushed  loi  domestic,  commeici.il.  and  iiulustii.il  uscis 


conditioned  as  to  qualitv  and  in  adequate  amounts  to 
meet  present  requirements,  keeping  in  mind  the  expected 
future  demands  as  the  needs  of  each  community  grow. 

Council  for  Outdoor  Recreation 

file  field  of  outdoor  recreation,  a major  activity  for 
hundreds  of  thousands  of  Missourians  and  out-ol-stale 
visitors,  look  a great  stride  forward  in  this  State  on 
October  Id.  I%5,  when  the  State  Inter  Agency  C ouncil 
for  Outdoor  Recreation  was  activated  undei  law  auth- 
orized by  House  Bill  304  passed  by  the  73rd  General 
Assembly  and  signed  into  law  by  the  Honorable  Warren 
E Hearties.  Governor  of  Missouri. 

Tlie  Council  is  composed  of  representatives  ot  thir- 
teen state  agencies  as  follows:  State  Park  Board.  Con- 
servatir .,  Commission.  Department  ol  Community  A1- 
tairs.  Department  of  Health  and  Welfare.  Division  ot 
Commerce  and  Industrial  Development.  Missouri  Boat 
Commission.  Division  of  Geological  Survey  & Water 
Resources.  State  Highway  Commission.  University  ol 
Missouri.  Water  Pollution  Board.  W'atei  Resources  Board. 
Department  of  Agriculture,  and  the  State  Soil  and  Water 
Districts  Commission. 

One  of  the  major  functions  of  the  Council  w ill  be  to 
allocate  federal  monies  received  primarily  from  the  I and 
and  Water  Conservation  Fund.  House  Bill  304  provides 
that  not  less  than  50'  of  the  federal  monies  received 
must  be  allocated  to  political  subdivisions  (or  the  acqui- 
sition and  development  of  public  outdoor  recreation 
areas  and  facilities. 

Missouri  is  most  fortunate  in  that  its  preliminary  plan 
was  accepted  early  by  the  Bureau  ol  Outdoor  Recreation 
and  was  one  ol  the  first  twelve  States  to  be  approved  lor 
the  allocation  of  the  grants-in-aid  from  the  l and  and 
Watei  Conservation  Fund.  I he  Council  has  now  entered 
in  a contract  with  a private  linn  to  update  and  reline  the 
Stale  Comprehensive  Outdoor  Recreation  Plan,  Present 
scheduling  calls  for  an  updating  of  this  Plan  to  be  com- 
pleted by  December.  ll)o9. 

The  Council  has  established  certain  criteria  lor  the 
various  political  subdivisions  to  meet  betore  an  applica- 
tion fo i matching  funds  can  be  accepted.  Due  to  the 
demand  for  granis-ui-aid.  a priority  system  has  been 
developed  in  order  to  insure,  insolar  as  possible,  an 
equitable  distribution  ol  the  monies  throughout  the  state. 

State  Oil  and  Gas  Council 

I his  new  ly  created  agency  is  responsible  lor  carrying 
out  a program  ol  oil  and  gas  conservation,  including  con- 
sideration ol  oil  and  gas  well  construction,  disposal  ol 
waste  trout  oil  and  gas  held  operation,  spacing  ol  wells 
and  royaltv  distribution,  and  allocation  ol  production 
Ihe  Council  is  composed  ol  the  Division  ol  Geological 
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Survey  .A  Water  Resources,  the  Division  of  Comnieice  A. 
Industrial  Development,  the  Public  Service  ( uinmission. 
the  Water  Pollution  Board  and  the  University  ol  Missoun 
Ml  actions  of  the  Council  aie  subject  to  review  by  the 
Public  Service  Commission. 

The  scope  ol  activity  of  this  Council  is  not  as  yet  dc 
fined.  With  continued  exploration  foi  new  leserves  and  a 
known  reserve  ol  viscous  petroleum  in  the  western  pa i i 
o|  the  state,  the  creation  ol  the  ( ouncil  is  consideivd 
timely  and  necessary 

Highway  Department 

The  Highway  Department  is  concerned  vv  nli  by  di  ol 
ogy  for  purposes  ot  bridge  and  culvert  design,  and  eio 
sum  of  high  wax  structures.  Gaging  and  investigation  "I 
runoff  from  small  drainage  aieas  are  specially  studied  as 
well  as  channel  capacities  and  Hood  elevations  involved 
in  major  bridge  and  highway  design 

The  department  is  also  responsible  for  carrying  out  a 
program  ol  scenic  routes  and  for  highway  beautification 
This  latter  involves  the  removal  ol  advertising  signs,  le 
location  or  screening  of  automobile  junk  yards,  and 
landscaping  of  state  and  ledeial  highways.  \ program  ot 
rest  stops,  roadside  parks  and  scenic  overlooks  is  also 
underway  for  the  slate,  and  ledeial  road  system 

Department  of  Agriculture 

The  Department  of  Agricultuie  is  primarily  charged 
with  regulatory  responsibilities  in  the  areas  ot  produc 
lion,  labeling,  storage,  and  distribution  ol  agricultural 
products  and  supplies.  \ limited  amount  ol  leseareh  and 
education  is  carried  out  in  connection  vv  ith  the  icgulaioty 
activities. 

The  Commissionei  ot  Agriculture  has  been  designated 
by  Ihe  Governor  as  Chairman  of  the  \dvisoiy  Commitiei 
on  Watershed  Protection  and  Flood  Prevention.  I Ik 
committee,  made  up  of  representation  Iron)  stale  agen 
cies  and  farm  groups  is  responsible  toi  receiving,  levicw 
mg.  and  setting  priorities  on  applications  icceived  toi 
watershed  development  undei  provisions  ol  P I G<o 

File  Commissionei  is  also  designated  In  statute  to 
serve  on  several  board' and  councils  involved  in  water  and 
related  land  resource  planning  and  management  It  is 
largely  through  the  consideiations  ol  these  groups  that 
lie  is  able  to  represent  agMcultui.il  inteiesls  m the  stale 
resource  programs 

State  Department  of  Education 

I ocul.  state,  and  ledeial  agencies  are  cooperatively  re 
sponsible  toi  the  provisions  ol  educational  opportunities 
foi  all  who  can  profit  theiefrom  Ihe  public  school  is  ,i 
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particular  function  of  i lie  State.  I lie  responsibility  tor 
its  direction  is  assigned  by  l aw  to  the  State  l)epat intent 
ol  Kdiieatton-a  servtee  agency  ol  the  Stale 

Since  the  solution  to  the  problems  pertaining  to  soil 
and  water  conservation  depends  in  a degree  upon  the 
education  of  the  public,  the  State  Department  ol  1 duca 
lion,  in  part,  is  responsible  lor  disseminating  such  infor- 
mation through  the  public  schools  ol  the  State 

Division  of  Geological  Survey  and  Water 
Resources 

Administered  by  the  State  Geologist,  this  division  is 
the  prime  State  agency  source  tor  all  ground  water  and 
surface  How  data.  Baste  ground  water  data  or  occurrence, 
quality,  quantity,  and  water  level  monitoring  is  provided 
In  more  than  24,000  logs  ot  wells  and  40  wells  equipped 
with  automatic  water  level  recorders.  Spectlic  informa- 
tion on  problems  of  mine  dewatering,  feasibility  ol  sur- 
face reservoirs,  sewage  oxidation  lagoons,  water  supply 
data  for  municipalities,  industry  , or  private  facilities  are 
provided 

A cooperative  program  ol  stream  gaging  with  the 
Water  Resources  Division  of  the  l . S.  Geological  Survey 
has  been  continuous  since  ll)20.  Cooperative  programs 
in  specific  ground  water  studies  have  been  continuous 
since  l‘)b2.  Results  of  studies  and  presentation  of  data 
are  published  as  bound  volumes  and  asWatei  Resources 
Reports. 

Personnel  of  the  Survey  directly  involved  in  water  re- 
sources are:  two  geologists  assigned  tor  watei  well  pre- 
diction and  groundwater  advisory  service,  tom  geologists 
for  sample  study  and  subsurface  correlation,  supple- 
mented by  four  technicians  in  the  subsurface  laboratory  ; 
two  engineering  geologists  engaged  in  surface  hydio- 
geologic  investigations,  and  one  geologist  engaged  in 
studv  and  investigation  of  caves  and  springs. 

Division  of  Health 

llie  Missouri  Division  of  Health  is  responsible  toi  con- 
trol of  quality  of  water  dispensed  to  the  public  by  mu- 
nicipalities. corporations,  companies,  and  individuals  lo 
accomplish  tins  purpose,  and  to  assure  the  delivery  ol 
safe,  sanitary  , and  potable  water,  the  Division  has  pro- 
mulgated regulations,  duly  tiled  with  the  Secretary  ot 
State,  which:  (It  define  a public  water  supply.  (21  re- 
quire Division  approval  of. ill  plans  and  specifications  toi 
new  public  water  supplies  and  for  additions  ot  alterations 
to  existing  supplies.  ( 2)  establish  standards  lor  bacterial 
and  chemical  quality ; (4  ( require  roil  line  anal  y sis  of  both 
raw  and  treated  water  and;  (5 1 require  continued  mainte 
nance  and  upkeep  of  all  public  supplies  Additional  te 
sponsihihty  lor  water  quality  as  it  may  allect  the  health 
ot  an  individual  is  implied  under  the  broad  duties  ol  the 


Division  to  safeguard  the  health  ot  all  ol  the  people  ot 
the  Stale.  I he  laws  ol  Missouri  icquirc  the  Division  ot 
Health  to  prevent  the  entrance  ol  disease  and  to  contiol 
spread  ot  contagion. 

Approval  of  new  watei  supplies  foi  municipalities  in- 
volve consideration  of  sewage  provisions  toi  safety  to 
public  health.  The  Division  ol  Health  is  also  concerned 
with  the  effect  ol  one  source  of  supply,  public  or  pri- 
vate. upon  the  bacterial  and  chemical  quality  ol  a nearby 
supple  f urther,  the  sanitary  quality  ol  a delivered  water 
supply  is  often  dependent  upon  the  pressures  main- 
tained m the  distribution  system,  making  necessary  con- 
siderations of  quantities  of  water  available  at  the  source. 

fulfillment  of  Division  responsibility  in  the  area  ot 
safe  quality  watei  lot  public  supplies,  and  in  protecting 
the  health  of  individuals  as  it  may  be  aftected  by  both 
public  and  private  water  supply,  makes  it  necessary  to 
consider  ( I I location  ol  the  source  as  regards  the  effect 
of  pollution.  Hooding,  etc.,  both  present  and  future,  on 
the  water  quality  ; (2)  bacterial  and  chemical  quality  ot 
the  source  of  water  supply  as  it  may  be  made  acceptable 
by  known  treatment  methods;  (21  construction  lor 
permanency  and  sustained  operation:  (41  quantity  to 
assure  adequate  pressuies  in  the  distribution  system:  and 
(5)  quantity  to  assure  future  needs  ot  a growing  com- 
munity’. These  considerations  ate  applicable  in  cases  ot 
both  surface  and  ground  water  supply  sources. 

At  the  present  time  there  are  575  public  watei  sup- 
plies serving  750  cities  and  municipalities.  ‘>5  watei  sy  s- 
tems serving  water  districts  in  200  small  communities. 
120  serving  subdivisions  and  mobile  homes.  21  serving 
state  parks,  and  04  additional  private  and  miscellaneous 
water  supplies  on  the  Division  ol  Health  routine  bacterio- 
logical sampling  program.  In  addition  to  these,  there  are 
a number  of  small  sy  stems  serving  subdivisions,  housing 
developments,  etc  . presently  outside  ot  the  Division  ot 
Health  water  supply  piogram.  Public  water  supply  facil- 
ities are  also  being  developed  rapidly  over  Missouri  There 
are.  tit  various  stages  of  planning.  100  additional  public 
watei  supplv  districts  in  Missouri  ftigmeering  reports 
have  been  approved  lor  45  additional  community  watei 
supplies  and.  during  the  past  year,  construction  on  oO 
supplies  was  started,  which  will  be  placed  m service  dm 
mg  1 070  Considerable  emphasis  is  being  placed  on 
serving  the  small  rural  community  and  suburban  areas 
around  larger  communities  with  suitable  public  water 
supply  facilities. 

Division  of  Commerce  and  Industrial 
Development 

Hus  division  assists  in  piohlems  ol  iudustnal  location 
throughout  the  State  location  piohlems  are  handled 
from  the  standpoint  >t  both  the  industry  and  the  com- 
munity. Data  and  tnlormation  on  watei  supply  waste 
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disposal,  labor  markets,  tiairsporlation.  etc.,  are  assem- 
bled and  made  available  to  mduslty  \ community 
betterment  program  helps  alert  local  interests  tu  develop 
those  services  and  institutions  necessary  to  attract 
industry . 

Hie  division  also  approved  revenue  bond  issues  lor 
the  purpose  o!  providing  lactoiy  buildings  constructed 
bv  communities  lot  select  industry  . Repayment  is  from 
rental  of  the  building  and  local  taxes  are  not  increased. 

An  airport  program  distributes  slate  giants  and  assists 
in  planning,  marking,  and  other  features  necessary  for 
federal  participation  in  construction  ot  memorial  air- 
ports Sixtv  communities  are  participating  in  new  an 
facilities  or  expansion  of  existing  facilities  at  the  present. 

There  are  currently  25.x  local  communities  participa- 
ting in  tlie  betterment  program.  \ further  incentive  is  the 
5 -Star  phase  program.  Criteria  have  been  established  in 
categories  as  follows:  education,  utilities,  transportation, 
com  mu  nits  planning  and  community  services,  t urrently 
eight  communities  have  achieved  the  5-Star  status 

University  of  Missouri 

In  addition  to  providing  formal  education  for  persons 
enterme  the  fields  of  resource  management,  the  l mver- 
sity  functions  include  research  in  the  tields  ol  soils, 
watei . and  conservation  Research  is  carried  out  through 
a Water  Resources  Research  Institute,  the  Agriculture 
Reseat cb  Station,  and  the  several  divisions  involved  in 
watet . land,  sociology  . economic s and  related  activities. 

Currenth  research  in  the  areas  of  irrigation  and  agri- 
cultural water  requirements,  economic  etlects  ol  water 
development,  social  desires  and  individual  needs  related 
to  leisure  time,  and  methodology  tor  determining  and 
projection  area  development  trends  is  underway. 

In  addition  to  the  resident  instruction  program  on  the 
campus,  a teaching  program  conducted  by  the  Extension 
Division  disseminates  findings  and  information  through- 
out the  state.  This  Division  also  assists  local  communi- 
ties to  provide  the  best  possible  environment  through  a 
program  ol  education  and  suggestions. 

Department  of  Community  Affairs 

I lie  Department  ol  C ommunity  \ flairs  is  a new 
agencv  ol  Missouri  stale  government  replacing  the  Office 


ot  Stale  and  Regional  Planning  and  ( ommuiuiy  Dcvelnp- 
ment  previously  assigned  to  the  Executive  Depariment 
of  the  Ciovernoi  This  department  is  responsible  lot 
developing  a comprehensive  state  plan:  providing  plan- 
ning assistance  to  local  governments:  coordinating  and 
providing  assistance  upon  request  to  state  agencies  and  to 
local  and  regional  planning  units;  and  for  distributing 
federal  planning  grants  and  reviewing  local  plans  pre- 
pared under  provisions  of  the  federal  laws. 

The  act  which  created  the  Office  ol  Slate  and  Re 
gtonal  Planning  and  ( . immunity  Development  also  per- 
mits creation  of  regional  planning  commissions  tor 
purposes  ol  study  and  planning  two  or  moie  political 
subdivisions  of  the  stale  The  State  governmental  te- 
sponstb  ill  ties  regal  ding  regional  planning  commissions  are 
now  carried  out  by  the  Department  ot  Community 
\tiaiis.  Office  ot  Planning 

Among  the  piograms  administered  by  the  Department 
are:  research  and  analysis  of  state  statutes  relating  to 
local  government,  administered  by  the  Governmental 
Studies  Institute,  administration  ot  the  Oldei  Americans 
A.  i by  the  Office  ol  Aging,  technical  planning  assistance 
to  cities,  counties  and  regions  by  the  Otficc  ol  Planning, 
training  and  education  programs  foi  public  officials  and 
personnel  as  provided  under  Title  I of  the  Higher  1 duca 
lion  Act  administered  by  the  Bureau  of  Community 
Services:  economic  development  for  depressed  areas 
provided  for  by  the  Public  Works  and  I conomte  Develop- 
ment Act  and  administered  by  the  Public  Works  Sccitoi 
planning  for  development  of  the  C )/.n  k'  aiea  thiough  the 
O/arks  Regional  C ommission  and  conipi  chensivc  health 
planning  provided  bv  the  Comprehensive  Health  Planning 
Ac i and  administered  bv  the  Office  of  ( ompiehensive 
Health  Planning. 

Tourism  Commission 

Tlie  Tourism  Commission  is  a new  state  agency 
created  bv  the  Missouri  Gcnctal  Assembly  m ll)o~  and 
assigned  to  the  Lxecutive  Depariment  of  the  Governor 
The  Commission  is  charged  with:  the  formulation  ot  a 
program  for  the  promotion  ot  tourism  in  Missouri,  the 
encouragement  of  educational  tourism  promotional  ma- 
terial. the  promotion  ot  tourism  in  Missouii  bv  advci 
tisements  and  by  the  establishment  of  promotional 
exhibitions;  and  the  establishment  and  maintenaiKe  a 
travel  offices  at  major  points  of  entiy  to  the  slate 
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acknowledged  the  unsuitability  ot  the  riparian  <J»>«."trme 
pan ieul.ii l\  to  the  use  ol'  mining  on  the  public  domain 


BACKGROUND 


The  public  policy  of  the  state  is  to  promote  the  con-  when  in  allimting  a decision  ol  the  territorial  Supreme 

servation.  development,  and  beneficial  use  of  the  state’s  Court  ol  Montana  it  stated:" 

water  resources  to  secure  maximum  economic  and  social  "llte  lirst  approprialor  who  subjects  the  properly 


prosperity  for  its  citi/ens. 


to  use.  ot  takes  the  necessatx  steps  loi  that  purpose. 


is  regarded,  except  as  against  the  government,  as  the 


MONTANA'S  BASIC  WATER  LAWS 


source  ol  title 
property  ." 


controversies  lelalme  to  the 


Appropriation  Doctrine  Recognized 

l ire  basic  water  law  recognized  in  Montana  is  the  pi  tot 
appropriation  doctrine.  I Ins  doctrine  is  a "time-use" 
doctrine  in  which  the  concept  ot  "first  in  time.  In  si  in 
light"  is  the  principle  criteria  for  determining  or  recog- 
nizing the  relative  status  ol  alleged  water  rights  I lie 
acceptance  and  development  of  the  appropriation  doc- 
trine rather  than  the  riparian  doettine  was  due  to  first, 
the  particular  type  ot  frontier  settlement  (mining  and 
ranching)  which  occurred  in  Montana,  and  secondly 
that  most  of  the  land  was  public  domain 

The  appropriation  doctrine  was  recognized  in  the 
first  water-tight  decision  ol  the  Montana  Supreme  ( uni  t 
tn  IXb‘>  1 Only  five  years  later  the  I ' S Supreme  ( 'mu! 
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MONTANA  WATER  LAWS  AND  ] 

PROGRAMS 

Ownership 

V’  pet  si  >n  owns  w.uoi  ill  Mot  t n i Kalh  tl.  a 

has  ownership  ol  watei  by  virtue  ot  the  siaK  . oiistitu  I 

lion  ' (which  holds  that  the  use  ot  watei  is  a pwbhi  , i 
and  by  the  opinion  ol  the  Montana  Siipteim  t 1 V 

individual  has  (owns)  the  tight  to  use  the  watei  s,.  lone  ; 

as  he  does  not  ml  tinge  on  lights  ot  pi  kh  appiopn.iiion  j 
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Acquisition  of  Water  Rights 


2.  Appropriation  from  Unadjudicated  Streams 


The  principal  method  of  acquiring  a watei  right  in 
Montana  is  by  appropriation.  Hie  nature  ol  the  appro- 
priation procedure  differs  for  adjudicated  and  unadjudi- 
cated streams. 

1,  Appropriation  from  Adjudicated  Streams 

Ihe  revised  Codes  of  Montana  ( R.(  \l  I l'M7. 

I dle  so.xyo  through  KdX  spells  out  the  procedure 
for  appropriation  of  water  ol  adjudicated  streams. 
An  appropriator  shall : 

( 1 ) Employ  a competent  engineer  to  survey  the 
area  and  means  of  conducting  water  Irom  its 
source  to  place  of  intended  use. 

(2)  Have  aerial  photographs  and  drawings  there- 
on to  show  the  course  ot  the  intended  diver- 
sion or  location  of  intended  impoundment. 

(.>)  File  with  the  Clerk  of  the  Court  in  the  county 
of  appropriation  a petition  which  includes. 

(a)  i he  amount  of  water  sought  by  appro- 
priation. 

(b)  a description  of  the  watercourse  or 
body  Irom  which  water  is  intended  to 
be  appropriated. 

(c)  a description  of  the  means  of  diversion 
or  si/e . location,  and  manner  of  con- 
struction if  a reservoir  is  intended. 

( d l the  engineers  survey  and  aerial  photo- 
graphs. 

(el  a declaration  hy  the  appropriator  that 
the  rights  sought  shall  be  subject  to 
and  bound  by  any  decree  theretofore 
rendered  adjudicating  the  w aters  or  any 
body  to  which  the  waters  may  be 
tributary. 

(4)  Name  all  others  who  have  or  appear  to  have 
rights  in  the  source  of  supply  as  defendants 
in  the  appropriation  proceeding. 

When  this  procedure  is  completed,  a summons 
and  trial  lollows  which  normally  results  in  a decree 
The  court  shall  in  every  case,  if  an  appropriation 
he  awarded  plaintiff,  provide  that  the  same  shall 
be  subject  lo  all  adjudicated  rights  which  arc  prior 
in  lime  to  plaintiffs  lights,  and  the  plaintifl  shall 
be  bound  bv  the  terms  of  any  prior  decrees  with 
respect  to  water  lights  in  the  proper  order  ot  Ins 
priority  as  if  he  had  been  a parly  to  the  decree 
originally  .5 


s so  si:.  K.t  m..  i '<4  7 


Ihe  appropriation  ol  water  Irom  an  uiudiudt- 
cated  stream  in  Montana  is  similar  to  the  proce- 
dure for  adjudicated  streams  but  does  not  require 
litigation.  Ihe  procedure  requires 
(ll  Posting  of  notice  in  a conspicuous  plan1  at 
the  point  ol  intended  diversion,  staling. 

(a)  quantity  of  water  claimed. 

(hf  use  for  which  water  is  claimed  and 
place  of  use. 

(cl  description  of  means  of  diversion. 

(d)  dale  of  appropriation. 

(e)  name  ol  appropriaioi 

(21  Filing,  within  20  days  after  date  ot  appro- 
priation. of  a notice  of  appropriation  with 
the  county  clerk,  including  in  addition  to 
the  posted  notice: 

(a)  name  and  description  ol  Ihe  stream, 
ib)  description  of  point  of  diversion  with 
reference  to  a permanent  monument 
or  natural  ntarkei  and. 

(c)  verification  hy  affidavit  ot  the  appn1 
priator  that  laces  ol  the  notice  are 
true. 

Size  of  Water  Right 

\ point  often  misunderstood  concerning  watei  rights 
is  that  the  amount  of  water  claimed  in  an  appropriation 
is  not  necessarily  the  amount  to  which  the  appropriator 
has  a right  fill  AMOUNT  OF  W \TER  HI  M I Id  M l. A 
USED  DETERMINES  THE  SI/1  Ol  THE  RK.HI  In 
this  respect  the  court  lias  said: 

"The  lights  ot  appropi lators  ol  water  mas  not  be 
measured  entirely  by  what  they  claimed  in  then  no 
t ices  ol  appropriation,  but  niusl  be  measuied  by  then 
beneficial  use  thereof  over  reasonable  periods: 

\ w.uet  iiglu  in  Montana  may  be  losi  m two  ways 
abandonment  and  adverse  use  Both  are  questions  ol  tact 
and  are  determined  as  such. 

1 Abandonment 

Abandonment  ol  a walci  iighl  is  a \o|inu.m 
act.  and  lo  constitute  n there  must  be  a eoneui 
reuce  ol  act  and  intent -the  lelinqiiishinent  ot 
possession  and  the  intent  not  to  lesume  it  toi  a 
beneficial  use-neilhei  alone  being  sufficient  to 
bung  about  its  abandonment  N 
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2.  Adverse  Use 

Adverse  use  or  prescription  is  the  open,  notori- 
ous. exclusive,  adverse,  continuous  and  uninter- 
rupted use  of  walei  In  a party  other  than  that 
claiming  the  water.  In  order  to  acquire  a water 
right  In  adverse  use  or  prescription  the  proot  must 
show  all  the  hollowing  elements:  That  the  use  has 
been  continuous  tor  live  years,  exclusive,  open, 
under  a claim  of  right,  hostile,  and  an  invasion  ol 
another's  rights  which  the  latter  had  a chance  to 
prevent. ‘‘ 

The  use  ot  the  water  with  permission  negates 
the  possibility  of  adverse  use. 

Hie  claim  of  adverse  use  ol  a water  right  cannot 
be  initiated  until  the  owner  of  the  superior  right  is 
deprived  of  the  benefit  of  its  use  in  such  a sub- 
stantial mannei  as  to  notify  linn  that  his  lights  are 
being  invaded:  mere  use  of  the  water  during  the 
statutory  period  alone  is  not  sufficient,  but  it 
must  appeal  that  during  such  entire  period  an 
action  could  have  been  maintained  against  the 
claimant  by  the  party  against  whom  it  is  made.1 

Official  Measurement  of  Water 

The  legal  standard  for  the  measurement  ol  water  in 
Montana  is  the  cubic  toot  per  second  of  time.1 1 A cubic 
foot  of  water  equals  7 4.x  gallons  pci  second.  Since  many 
water  rights  in  the  past  were  granted  m miner's  inches 
the  law  provides  the  following  conversion  oi  equivalent 
factors. 1 ‘ 

I (Ml  miner's  inches  2-1  2 cubic  feet  per  second 

200  miner’s  inches  = 5 cubic  feel  per  second 

GROUND  WATER  LAW 

Montana's  ground  water  code  is  administered  by  the 
Montana  Water  Kesou ices  Board.  I he  principle  provisions 
ol  this  code,  which  have  yet  to  he  tested  in  court  are 
ileim/ed  below  as  contained  lit  Title  X‘>  ol  the  Revised 
( odes  ol  Montana 

1 Rights  to  Use  (89-291 2) 

the  application  ol  giound  waler  to  a benelici.il 
use  prior  to  January  I.  I ‘><>2  is  hereby  recognized 
as  a water  right 

Rights  to  surface  walei  wlieie  the  date  ol  ap- 
propuation  precedes  January  I.  loo',  shall  take 
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priority  over  all  prior  or  subsequent  ground  watei 
rights. 

Beneficial  use  shall  be  the  extent  and  limit  ol 
the  appropnative  right. 

Appropnative  rights  shall  relate  only  to  quanti- 
ties of  water  for  beneficial  uses  and  not  to  watei 
levels,  means  of  use.  oi  ease  ol  withdrawal,  and 
appropnative  lights  shall  not  apply  to  minimal 
household  use  as  provided  in  Section  Klt-2‘U  ' 

2.  Filing,  Notices  of  Appropriation,  and 
Completion  (89  2913) 

Notices  of  ground  water  appropnalion  ami  - 
pletion  are  to  be  filed  by  the  approprialoi  with 
county  clerks  on  forms  provided  to  the  clerks  by 
the  Montana  Watei  Resources  Board 

3.  Controlled  Ground  Water  Areas  (89  2914) 

Designation  oi  modification  ot  an  area  ot  con- 
trolled ground  water  use  may  be  proposed  to  the 
board  by  the  board's  director  oi  by  petition  signed 
by  ai  least  twenty  (20)  oi  one-louith  (wlnchevei 
is  the  lesser  number)  ol  the  useis  of  ground  watei 
in  a ground  water  aiea  wherein  there  is  alleged  to 
be  factual  data  showing  that: 

( I I withdrawals  exceed  recharge. 

(2)  excessive  withdrawals  are  likely  to  occm  in 
the  near  future  because  ot  consistent  and 
significant  incieases  in  withdrawals. 

(.')  significant  disputes  legarding  priority  ot 
lights,  amount  ot  watei  in  use  In  appiopu 
ators.  or  priority  of  type  of  use  are  in 
progress  within  the  giound  ate.i 
Mill  (■!<  mnd  watei  area  is  deitnei 
Sl>-2li  I I as  an  area  which,  as  neatly  as  known 
facts  permit,  may  be  designated  so  as  to  in- 
close a single  and  distinct  body  ol  giound 
watei 

following  a pioposal  lot  a conliolled  giound 
waler  area,  the  board  must  hold  healings  to  eon 
sider  evidence  and  inhumation  and  altei  the  heal- 
ings make  written  findings  and  an  order  as  to  th. 
proposed  controlled  area 

4 Controlled  Area  Permit  (89  2918) 

\ permit  Irom  the  Montana  Walei  Resoune. 
Board  is  lequired  in  older  to  appropi tale  giound 
watei  from  a controlled  aiea. 

WATER  DISTRICTS  IN  MONTANA 

Montana  law  pi o\ ides  foi  loin  pnncipal  types  ,u 
“disli lets'  dial  may  be  established  foi  the  genetal  pm 
pose  ol  studs  mg.  pl.mnme  and  pioinoliug  the  develop 
men  I and  conseivalion  ol  watei  ii  ,1  iel.it ed  land  iesoin.  es 
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and  ptoviding  flood  control  I liese  are  ( I ) ( utility  w atei 
and  cower  districts.  (dl  Diainage  dislucts,  (.')  Irrigation 
districts,  and  (-1)  Stale  soil  and  water  oonservalion 
districts. 

In  addition  to  districts  liter c are  two  "corporate" 
tvpes  of  organizations  winch  tna>  he  formed  lot  watei 
development  in  Montana.  Ilrese  are  Water  Users  Associ- 
ations and  Canal  Companies  Most  i«  igalion  development 
in  Montana  lias  been  accomplished  through  these  private 
types  of  development,  lire  Montana  Watei  Resources 
Board  develops  and  markets  water  through  the  Water 
l seis  \ssociations. 

I malls . there  has  been  substantial  irrigation  and  water 
development  in  Montana  through  the  U S Bureau  ol 
Reclamation. 

County  Water  and  Sewer  Districts 
(16  4501  thru  4534,  R.C.M.,  1947) 

County  watei  districts  in  Montana  may  he  formed  by 
any  combination  ol  counties  or  cities  or  portions  ol 
those  political  divisions,  including  unincorpoiated  leni- 
lory,  having  not  less  than  200  inhabitants  Petitions  to 
form  a counts  water  district  must  be  signed  by  10  per 
cent  of  the  registered  voters  in  the  proposed  district. 
Mix  district  incorporated  has  the  power  to  acquire,  op- 
erate and  maintain  water  lights,  water  and  sewervvorkx 
and  other  rights  uselul  or  necessary  lor  the  storage, 
conservation,  supply,  and  conveyance  ol  water  uselul 
lor  purposes  beneficial  to  the  district.  Incorporated 
districts  mav  accept  assistance  from  public  and  private 
sources,  borrow  money,  incur  bonded  indebtedness,  and 
levy  taxes. 

Drainage  Districts  (89-2201  thru  2825 
R.C.M.,  1947) 

Drainage  districts  in  Montana  are  formed  lor  path 
culai  projects  Once  created,  however,  they  may  be  ex 
panded  Diainagc  districts  are  u title i the  jurisdiction  ol 
the  pidge  of  the  disliict  court  who  may  create  the 
dunnage  rlisti icl  and  appoint  the  coinmissioneis  I )i .image 
districts  max  be  cieat ed  to  1 1 I sonslmcl  d tains,  ditches 
levees,  across  the  lands  of  others  or  to  stiaigliten.  oi 
otherwise  alter  any  natural  stream  oi  watercourse  not 
navigable,  for  the  promotion  ol  public  health  or  wclfaie 
oi  I d)  maintain  and  keep  in  ie|iaii  such  woiks  previously 
constructed  Drainage  districts  have  the  powei  ol  laxa 
lion  - they  may  also  assess  lands  that  have  beueliled 
from  the  districts  projects. 

Irrigation  Districts  (89  1201  thru  2128) 

Irrigation  districts  in  Montana  may  be  lotmed  loco- 
operate  willi  the  United  Slates  under  ledcial  reclamation 


laws  foi  the  purposes  ol  constructing  it  ligation  works 
( including  drainage  land  purchasing,  extending,  and  main- 
taining constructed  works.  Sixty  (00)  percent  ol  the 
landholders  whose  land  is  susceptible  to  iriigatiou  liom 
the  dislncl  and  whose  title  or  evidence  const ilules  sixty 
<(>())  peicent  ol  said  land  must  make  the  petition  lot  a 
rlisti  id  to  the  district  court.  \ copy  of  the  petition  and 
all  othei  associated  maps  and  papers  filed  must  also  be 
tiled  with  the  Montana  Watei  Resoinces  Board  \t  the 
time  of  the  tiling  in  the  district  court  the  board  must 
present  reports  on  (I)  engineering  features  involved, 
(dl  possibilities  foi  water  supplies,  and  (dla  copy  ol  the 
decree  of  lire  district  court  showing  any  adjudicated 
water  rights  involved. 

State  Soil  and  Water  Conservation  Districts 
(76  101  thru  219) 

Mi\  ten  I III)  occupiers  ol  land  ly  ing  w itliin  the  limits 
ol  the  area  proposed  to  become  a disliict  may  petition 
the  state  soil  conservation  committee  to  form  a distiict 
\ state  soil  and  watei  conservation  district  is  body 
corpoi ate  and  politic  gov etned  by  live  superv  isois  appro- 
priately elected  Ihe  districts  are  coordinated  th tough 
the  Stale  Soil  Conservation  Committee. 

Slate  soil  and  watei  districts  are  empovveied  to  de- 
velop compiehensive  district  plans  lot  soil  and  water 
conservation,  tlood  control',  to  undertake  demonstration 
projects;  to  construct,  improve,  and  opeiale  stiuctines  as 
may  be  necessary  for  authorized  operations;  and  to  con 
duct  research  on  soil  erosion,  floods,  and  sedimentation 
to  illustrate  a few  ot  the  activities  and  icasotis  why  soil 
and  watei  districts  may  be  formed. 


FLOOD  CONTROL 

Counties  and  municipalities  may  individually  oi  lomtly 
engage  m flood  control  and  pievention  work  tluoligh 
then  governing  bodies  oi  through  and  with  thecoopeia 
lion  of  an  appropriate  watei  disliict  lor  put  poses  ol 
tlood  control  and  prevent  ton  projects  r\  picul  pow  ei  s smli 
as  pi  opens  acquisition  and  condemnation,  acceptance 
ol  aid.  special  assessments,  and  contractual  indebtedness 
are  specifically  granted  counties  and  municipalities 
Montana  Hood  law  explicitly  contemplates  that  the 
federal  government  may  assume  actual  diieviion  and  the 
doing  ol  Ihe  wink  ol  a llood  project.1* 
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WEATHER  MODIFICATION 


(<>l  if  (lie  Hoard  has  held  an  open  pubhe  hearing  in 
the  aiea  to  he  affected  as  to  siieh  issuance 


Attempts  to  change  oi  control  weather  by  a rtilici.il 
methods  m Montana  are  regulated  In  the  Watei  Re 
sources  Board  Basic  elements  of  the  weathei  modilica 
tiott  program  as  stipulated  in  Montana  law  are  as  lollows 

License  and  Permit  Required  (89-31 3) 

No  one  may  engage  in  weather  modification  activity 
in  Montana  except  underand  in  accordance  with  a license 
and  permit  issued  by  the  Water  Resources  Board 

Exemption  from  Fee  Requirement  (89  31 4) 

The  Board  may  provide  by  rule  to  exempt  front 
license  and  permit  fees  weather  modification  activity  ol 
certain  types  and  under  certain  conditions  including 

I I I state  and  federal  research,  including  colleges 

and  universities. 

Id)  emergency  operations  against  fire,  frost,  sleet, 
or  fog. 

Licensee  Qualifications  (89-315) 

The  Board  may  by  rule  set  the  procedure  and  condi- 
tions for  issuing  a license  to  applicants  Applicants  must 
demonstrate  competence  in  meteorology  to  the  satis- 
faction ol  the  Board.  II  the  applicant  is  an  organization 
the  requirements  must  be  met  by  the  individual  in  charge 
of  the  operation. 

Terms  of  License  and  Fee  (89  316,  89-317) 

I I ) a weather  modification  license  expires  at  the 

end  of  the  calendar  year  of  its  issue. 

Id)  a fee  of  one  hundred  dollars  (SI 00)  shall  be 
charged  lot  a weather  modification  license. 

Requirements  for  Permit  (89-318) 

Permits  shall  be  issued  in  accordance  with  proceduies 
and  subject  lo  conditions  the  Board  may  establish  only 
(I)  if  the  applicant  is  licensed  pursuant  to  this  act: 
(d)  it  sufficient  notice  of  intention  and  prool  ol 
publication  is  filed  as  required  in  S' » tdd. 
R C.M..  I ‘>47. 

(!)  if  applicant  furnishes  pi  not  of  financial  respon 
sibilily  in  an  amount  determined  by  the  Board 
as  required  in  XlMd3.  R < M I ‘>4 7 . 

( t)  if  the  permit  fee  is  paid. 

|s)  it  the  Board  has  determined  that  the  weathei 
modification  activity  is  loi  the  general  welfare 
and  public  good. 


Separate  Permit  for  Each  Operation  (89  319) 

\ separate  permit  is  requited  for  each  weathei  moditi- 
calion  operation  \u  operation  is  defined  as  the  activity 
producing  or  attempting  to  pioduce  a cei tain  modifying 
effect  within  one  geographical  area  over  one  continuing 
time  interval  not  exceeding  one  year 

Permit  Fee  (89-324) 

The  fee  foi  a weather  modification  permit  shall  be 
one  and  one-half  (l-l  d)  percent  of  the  estimated  cost 
of  the  operation. 

COMPACTS  AND  TREATIES 

Waterways  Treaty  (1909) 

According  to  the  Waterways  Treaty,  signed  in  I 'HO 
by  the  Tinted  States  and  Great  Britain,  the  w aters  ol  the 
St.  Alary  and  Milk  Rivers  and  the  international  tribu 
tunes  ot  the  Milk  River  are  lobe  divided  equally  between 
the  1 (tiled  States  (Montana land  Canada.  In  making  such 
equal  apportionment,  however,  more  than  half  of  the 
water  may  be  taken  from  one  river  and  less  than  hall 
from  the  oilier  by  either  country  so  as  to  afford  a more 
beneficial  use  of  each.  During  the  irrigation  season,  the 
l nit ed  Slates  is  entitled  to  a prior  appropriation  ot 
three-fourths  of  the  natural  llow  of  the  Milk  River  and 
Canada  is  entitled  to  three-louiths  of  the  natural  llow  ot 
the  St  Mary  River.  I Ire  principal  international  ti  ibulartes 
affecting  Montana  aie  Sage  Creek  (North  ol  llavrel 
I odge  and  Battle  Creeks  (North  of  Chinook ).  and  French 
man  Creek  I North  ol  Saco  I 

Yellowstone  River  Compact  (1950) 

File  stales  of  Montana.  North  Dakota,  and  Wyoming 
are  members  to  the  A ellnw  stone  Rivet  ( A impact . ratified 
m December  1 1 * 5 1 ) . ibis  compact  provides  the  means 
for  the  allocation  and  appropriation  ol  water  liom  the 
Yellowstone  Rrvei  Svsiem  lire  pi mciplc  tei ms  and  pio 
visions  of  lire  compact  are  specified  as  follows 

I 1 I lire  compact  is  administered  In  a commission 
consisting  of  one  repiesenialtve  from  each  state 
and  file  t S Geological  Survey 
(dl  Hie  aiea  ol  the  Yellowstone  Basin  wulnn 
Yellowstone  National  I’.uk  is  exempt  liom  tin 
provisions  ol  the  compact 
(3)  Watei  rights  on  the  Yellowstom  River  a 

tributaries  which  were  pot  tec  led  pnor  to  T'sti 
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are  considered  vested  and  are  no!  subject  to  the 
terms  of  the  compact . 

(4)  No  water  shall  be  diverted  outside  the  Yellow- 
stone Basin  without  unanimous  consent  of  the 
signatory  states. 

(5)  As  to  Montana  and  Wyoming  the  unused  and 
unappropriated  waters  of  the  major  interstate 
Yellowstone  River  tributaries  are  to  be  appor- 
tioned as  follows 

(larks  Fork  ol  the  Yellowstone 
I'o  Wyoming  (>14 

To  Montana  4(4 

Big  Horn  River  ll  winding  the  I title  Big 
Horn! 

To  Wyoming  SON 

To  Montana  2(4 

Tongue  River 

To  Wyoming  4(4 

To  Montana  (>(4 '• 

Powder  River  (including  the  Lillie  Powdei 
River) 

To  Wyoming  429' 

To  Montana  5 .S' 


WATER  POLLUTION 

The  Montana  State  Board  of  Health  and  the  State 
Water  Pollution  Council  are  responsible  for  administering 
the  water  pollution  laws  of  the  state.  The  Board  of 
Health  has  supervision  over  all  slate  waters  which  are 
directly  or  indirectly  being  used  as  a public  w ater  supply 
However.  H is  the  Watei  Pollution  Council  which  is 
responsible  for  establishing  and  modifying  the  classifi- 
cation of  water  in  accordance  with  present  and  future 
beneficial  uses.  The  council  is  responsible  lor  formu- 
lating a program  lot  pollution  abatement 


STATE  WATER  PROGRAMS 

Bureau  of  Mines  and  Geology 

1 Groundwater  Research 

\ cooperative  program  earned  on  with  die  I S, 
(ieologic.il  Survey  and  the  Watei  Kesouicv-  Re 
seat ch  ( cuter  at  Montana  Stale  Lniveisitv  Ihe 
program  is  designed  to  provide  extensive  informa 
lion  (e.g.  location,  quantity,  development  I on  the 
stales  ground  waiers  ( ompleted  studies  ,ne  pub- 
lished by  counties  and  oi  ground  water  areas 

I XI) 


1.  Water  Classification 

Basic  (unctions  of  (Iris  program  are  the  appraisal 
ol  water,  establishment  of  standards,  and  watei 
classification  The  program  is  designed  to  coincide 
with  federal  activity  in  water  pollution 

State  Soil  Conservation  Committee 

1.  District  Planning  Assistance 

\ program  ol  the  Stale  Committee  to  prepate 
and  disseminate  planning  guidelines  m state  soil 
and  water  conseivation  districts. 

2.  Watershed  Planning  Assistance 

A financial  program  through  which  funds  from 
the  State  Soil  Conservation  Committee  may  be 
transferred  to  the  Soil  Conseivation  Setvice  lot 
application  tow atershed  planning  and  development 
Including  Public  I aw  5(><>  augmentation 

Water  Resources  Board 

1.  Flood  Plain  Information  Services 

Ihe  Watei  Resources  Boa  id  acts  as  the  Montana 
liaison  m the  I lood  Plain  Management  Services 
program  ot  the  Corps  ol  I ngineets.  through  tins 
program  municipalities  mav  request  a detailed 
study  providing  among  otlioi  things  Hood  hazard 
information.  Hood  plain  delineation  and  zoning 
suggestions  for  reducing  flood  damages 

2.  Ground  Water  Administration 

The  ginimd  watei  program  >4  the  Watei  Re 
sources  Board  may  be  summ.it t/ed  as  follows  i I i 
Compiling  and  cataloging  information  on  gmund 
watei  appropriations  and  ground  water  logs  i l 
Controlled  ground  watei  area  .idimuistiatioii  ( ;l 
Settling  any  disputes  that  auscovei  gioitml  watei 
whether  or  not  the  dispute  is  m a controlled  aica. 
(4)  Investigating,  when  railed  upon  to  do  so.  the 
capping  and  valving  of  flowing  wells  as  prescribed 
In  law 

3 Project  Construction  and  Operation 

llu  Watei  Rest nirces  Board  eng  > 
struction  ol  watei  development  pioterC  llu 
BoaidN  piogiam  enables  n to  imesitguK  pmpo  ,d 


projects  and  when  feasible  to  either  do  the  con- 
struction itself  or  let  contracts  for  the  construction. 
Hie  Board  markets  the  water  from  its  projects 
through  Watei  l sers  Associations  whose  purchases 
are  applied  towards  repayment  of  project  costs. 
Operation  and  maintenance  costs  of  projects  may 
also  he  recovered  through  contracts  with  water 
purchases. 

4.  State  Water  Planning 

The  Water  Resources  Board  is  responsible 
for  the  state's  comprehensive  water  plan.  The 
Board's  planning  program  also  inv  olves  representing 
Montana  in  interstate  water  planning  and  coordi- 
nating local,  state  and  federal  water  development 
and  planning. 

5.  Stream  Measurement 

A cooperative  program  for  stream  measurement 
with  the  l S Geological  Survey  is  carried  on  bv 
the  Board  Information  from  gaging  stations  op- 


erated by  both  agencies  is  coordinated  to  provide 
a broad  coverage  o!  the  state. 

6.  Water  Resources  Survey 

A county-by-county  survey  of  water  claims, 
water  systems,  and  irrigated  lands  has  been  car- 
ried on  for  25  years.  Results  are  published  in  a 
County  Water  Resources  Survey  book  as  each 
county  is  completed.  Included  are  drainage  maps, 
irrigation  maps,  the  location  of  dams,  reservoirs, 
and  canals,  and  a report  on  the  status  ot  adjudi- 
cated waters  in  each  county 

7 Weather  Modification  Regulation 

This  is  a new  program  inaugurated  by  the 
Board  in  l‘>h7.  The  purpose  ot  the  program  is  to 
allow  the  state  to  regulate  weathei  modification 
in  the  interest  of  the  general  public.  In  ordei  to 
accomplish  this,  the  program  calls  for  public  heal- 
ings before  the  Board  can  issue  a permit  lor  a 
weather  modification  operation. 


STATE  OF  NEBRASKA 


STATE  LAW,  HISTORY,  AND  BACKGROUND 

\t  the  lime  lli.il  Nebraska  became  .1  Stale  in  I Si > 
the  common-law  riparian  doctrine  ol  water  rights  was  in 
effeel  \s  the  development  of  the  Slate  progressed  the 
need  lor  irrigation  to  sustain  the  economy  in  Hs  western, 
semiarid  portion  became  apparent  li  was  soon  found 
that  the  irrigation  ol  snbslaiiti.il  areas  ol  land  could  not 
be  accomplished  mulct  the  doctrine  because  of  its  limi- 
tations. An  irrigation  act  passed  by  the  legislature  in  I.''*'1 
abrogated  the  riparian  doctnttc  and  established  (lie  doc 
irine  ol  prtoi  appioprialton  with  respect  to  the  waters  ol 
the  natural  streams,  lire  two  doctrines  have  existed  con- 
cmiently  since  then  but  all  walet  tights  ol  record  are 
based  oil  the  appropriation  theory  I he  legislation  had 
the  ol  tec  I ot  preventing  the  acquisition  ol  up. man  light' 
a I lei  Us  a 1 lout  10  u 1 1 did  no  I abolish  those  ahead'  1 . d 


I he  I K‘>5  I eg'slatuie  enacted  .1  Coltipichcnsive  wan 
rights  law  by  adding  to  I he  IXXO  \ci.  eslahhshiue  p 
cedutes  tor  the  administration  of  the  act  and  etealing 
state  agctti  v . the  Si  ale  Board  ol  Irrigation,  to  admit  tsi 
ii  I'lie  |xo'  Yet  w a s patterned  after  the  walet  laws  ■ 
Wyoming  and  ( oloiado  It  is  smiilai  in  • .no  p.  is  i 
the  laws  ot  most  of  the  othet  western  states  wlueh  has 
walet  law  s based  on  the  appioprialton  doctrine 

II  has  been  stale  policy,  except  111  tcccnl  seal'.  1 
lely  on  local  organizations  ot  entities  to  plan,  imam, 
construct  and  operate  water  lesouice  development 
legislation  enacted  in  lx”  piosuled  lor  the  even  ise  . 
eminent  domain  for  works  ol  internal  iinptos  nreiit  I 
Ixos  1 he  legislature  enacted  the  Imgalion  Pisin.i  V 
nndet  which  mosi  ol  the  proiccl  tv  pe  irtigaiion  ile\c  hq 
men  I h.r.  occurred  Subsequent  legislation  provide  sc 
etui  additional  types  ol  special  improvement  districts  1 
develop  .on!  conliol  Ills'  stale's  walet  icsonucs  .n.h  . 


drainage  disti  ic  Is.  public  power  andoi  initiation  districts, 
reclamation  districts.  watershed  districts,  soil  and  water 
conservation  districts,  rural  watei  districts  and  others. 

CONSTITUTIONAL  PROVISIONS 

lire  Nebraska  Constitution,  which  was  adopted  in 
|N"?5.  was  silem  with  respect  lo  water  rights,  \inong  the 
Miscellaneous  amendments  adopted  as  a result  ol  the 
ll>20  Constitutional  Convention  are  the  following  with 
respect  to  the  public  waters; 

“The  necessity  ol  water  for  domestic  use  and  for 
imitation  purposes  in  the  Stale  ol  Nebraska  is  hereby 
declared  to  be  a natural  want”  (Sec.  4.  Article  XV) 
"The  use  of  the  water  of  every  natural  stream 
within  the  Stale  ol  Nebraska  is  hereby  dedicated  to 
the  people  ol  the  slate  for  beneficial  purposes,  subject 
to  the  provisions  ol  the  following  section.  (Sec.  5. 
Article  XVI 

"The  right  to  divert  the  unappropriated  waters  of 
every  natural  stream  lor  beneficial  use  shall  never  be 
denied  except  when  such  denial  is  demanded  by  lire 
public  interest  Priority  of  appropriation  shall  give  the 
better  righi  as  between  those  using  the  water  for  the 
same  purpose,  but  when  the  waters  of  any  natural 
stream  are  not  sufficient  lor  the  use  of  all  those  de- 
siring to  use  the  same,  those  using  the  water  tor 
domestic  purposes  shall  have  preference  over  those 
claiming  ii  for  any  other  purpose,  and  those  using  the 
water  for  agricultural  purposes  shall  have  the  prefer- 
ence over  those  using  lire  same  for  manufacturing 
purposes;  provided,  no  inferior  right  to  the  use  of  lire 
waters  of  this  state  shall  be  acquired  by  a superior 
right  without  nisi  compensation  therefor  to  the  infer- 
ior user."  (Sec.  b.  Article  XV) 

"The  use  of  the  waters  of  the  state  for  power  pur- 
poses shall  be  deemed  a public  use  and  shall  never  be 
alienated,  but  may  be  leased  or  otherwise  developed 
ac  In  law  prescribed  (Sec.  Article  XV) 


STATUTES 

The  water  lights  statutes  aie  contained  in  C hapter  4o. 
Article  7.  Reissue  Revised  Statutes  ol  Nebraska.  Il)4.> 
They  provide  a complete  piocedure  tor  appropriating  the 
waters  of  the  natural  streams  for  all  useful  purposes  I he 
Department  of  Water  Resources,  which  is  (he  successor 
to  i he  Slate  Board  ol  Irrigation  and  Us  successors,  has 
jurisdiction  ovei  all  mallets  pertaining  to  water  lights  lor 
irrigation,  power  or  other  useliil  purposes 

\ water  appropriation  Iroitl  a natuial  slieam  01  a res- 
ervoir may  he  initiated  only  by  the  tiling  of  an  applica- 
tion with  the  Department  ol  Watei  Resources  ll  there  is 
unappropriated  water  m the  source  ol  supply . the  appli 
cation  must  be  approved,  subject  to  ceitam  limitations 


and  conditions  imposed  by  the  Department  as  authorized 
by  statute.  Start  of  construction,  completion  ol  the 
project  and  application  ot  the  watei  lo  the  beneficial  use 
for  which  the  appropriation  was  granted  must  he  accom- 
plished within  the  time  limited  by  the  department  in 
order  to  perfect  the  appropriation.  The  department  has 
the  power  to  cancel  an  appropriation  following  a hearing 
where  a showing  has  been  made  ol  more  than  three 
vears  of  non-use.  A water  appropriation  lor  irrigation  is 
appurtenant  lo  the  land  and  its  place  ot  use  cannot  be 
changed.  An  appropriation  of  watei  may  not  be  used  tm 
any  purpose  other  than  that  lor  w hich  it  was  granted 

POWER  LEASE 

Within  six  months  after  the  approval  ot  an  application 
for  water  power  and  before  placing  the  water  to  bene- 
ficial use.  the  applicant  mu  si  enter  into  a contract  with 
the  slate,  through  the  Department  of  Water  Resources, 
for  leasing  the  use  ol  the  watei  involved.  Such  lease  shall 
not  run  for  more  than  50  years  and  the  applicant  shall 
pay  inter  the  slate  treasury  annually . ten  dollars  toi  each 
100  horsepow  er  for  all  water  so  appropriated 

COURT  DECISIONS 

Numerous  aspects  of  Nebiaska's  watei  laws  have  been 
tested  in  the  State  Supreme  C ourt  and  m the  Tcdci.il 
Courts.  Some  of  the  more  important  decisions  aie  cited 
below . 

I The  right  ol  appropriation  foi  irrigation  pm  poses 
is  limited  to  the  water  of  natural  streams  ot  the 
state,  and  does  not  extend  to  waters  in  artificial 
drainage  ditches  Drainage  District  No  I \ Sub- 
urban Irrigation  District.  I 5C>  Neb.  4(>ll.  2l|s  N \\ 

131  ( l'Hl  i. 

7.  Riparian  owner  damaged  by  appropriation  may 
recover  only  actual  damages  sustained.  McCook 
Irrigation  and  Power  Co  v C rews.  "(I  Neb  IOlL 
% N \\  >)*)(,  j I'HI.D  In  a subsequent  case  m the 
Stale  Supreme  C'otut,  V asser burger  v.  Coffee.  ISC) 
Neb  I4‘>.  14INW  2d  75s  ( RHmi.  the  court  held 
that  defendant  appropriable  could  be  emomed 
from  interfering  w ith  downstream  riparian  owners 
In  this  determination  it  is  relevant  whether  oi  not 
the  appropriatoi  is  a district  conferring  public 
benefits.  In  Kirk  v State  Hoard  of  Irrigation.  'Hi 
Neb  <>27.  131  N \\  |<>7  (1412)  the  Nebtaska 

Supteme  ( otitt  held  that  iip.uian  owners  cannot 
appropriate  watei  of  running  streams  without  con- 
sent of  state. 

>.  I rails- li.isin  Diveisions  Certain  staluivs.  Sc,  4o 
2in>  and  4(>  2<>s.  RRS  Neb  ll|4>  weic  inlet 
pieted  as  limiting  the  location  and  const i net  ion  "1 


1 


irrigation  canals  and  ditches  as  well  as  the  land  li- 
tigated by  same  to  the  basin  containing  the  somce 
of  the  water  used,  and  requiring  that  all  unused 
waters  shall  he  returned  to  the  stream  trom  which 
diverted.  Osterman  v . Central  Neb  I’ub  Power  and 
Irr.  Dist..  131  Neb  35n.  2os  VW  3341193b)  I he 
court  retreated  from  its  position  when  it  held  in 
Ainsworth  Irr  Dist.  v Bejot.  170  Neb  2'  102 

N.W.  2d  4ln  (Il>(i0)  that  a diversion  from  the 
Snake  River  to  the  Niobraia  River  w as  permissible 
In  balancing  the  equities. 

In  Metropolitan  Utilities  Dist.  \.  Merritt  Beach 
to..  179  Neb  783.  140  N.W  2d  626  ( 1966>the 
court  permitted  a trans-basin  diversion  ot  ground 
water  (which  affected  surface  water)  trom  wells  on 
the  bank  of  the  Platte  River  and  on  an  adjacent 
island  ol  S.upv  County . to  the  ( ily  ol  Omaha 
4 Reuse  of  Water  In  U.S.  v.  Tilley.  1 24  f 2d  850  (Mb 
Cii.  1041)  the  court  held  that . under  Nebraska 
law.  an  appropriator  ol  public  waters  lor  use  under 
an  irrigation  project  or  canal  is  entitled  to  collect 
seepage  waters  upon  any  part  ol  the  land  under 
such  project  or  canal,  by  means  of  drains  or  ditches 
and  to  apply  them  to  further  beneficial  use  upon 
am  of  the  land  under  such  project  oi  canal,  and 
the  scope  of  the  l tilled  States  appropriate  rights 
in  connection  with  a Federal  reclamation  project 
are  the  same,  under  the  Nebraska  law.  as  those  in 
connection  with  any  irrigation  canal,  and  includes 
the  right,  by  proper  means,  to  collect  seepage 
waters  from  any  part  of  the  land  and  to  re-apply 
them  upon  other  lands  within  the  project  and 
under  the  appropriation. 

SUMMARY  OF  WATER  RIGHTS  LAWS 

In  this  state,  the  United  Slates,  or  any  other  entity  or 
person  may  acquire  a water  appropriation  only  by  ap- 
plying to  the  Department  of  Water  Resources  lor  a per 
mit  to  appropriate  water.  It  there  is  unappropriated 
water  in  the  source  of  supply  and  the  granting  ol  the 
appropriation  is  not  detrimental  to  the  public  vvellate. 
the  department  shall  approve  the  application.  The  ap- 
plicant must  start  and  complete  construction,  and  apply 
the  water  to  beneficial  use  in  accordance  with  the  limi- 
tations and  conditions  contained  in  the  approved  appli- 
cation in  order  to  perfect  the  appropriation.  Continuous 
beneficial  use  of  water  must  be  made  to  keep  the  ap- 
propriation in  lull  force  and  effect  \ t allure  to  make 
beneficial  use  of  a perfected  appropriation  for  a period 
more  than  three  years  can  result  in  its  forfeiture  and 
cancellation  following  a public  hearing. 

\ water  appropriation  takes  a priority  as  ol  the  date 
of  tiling  the  application  I he  lirst  in  time  is  the  litst  in 
right  A water  appropnation  lor  irrigation  is  appurtenant 
to  the  land  and  an  appropriation  lor  power  or  otliei  use- 
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fill  purpose  attaches  to  the  site  for  which  granted.  I lie 
place  ol  use  and  chaiacter  of  use  cannol  be  changed 
Water  mas  be  appropriated  and  diverted  trom  any 
natural  siieam  and  stored  in  a reservoir  lot  subsequent 
beneficial  uses  Nebraska  law  makes  no  provision  lor  the 
appropriation  ol  ground  water. 

1 lie  use  of  walei  loi  domestic  purposes  has  a prefer- 
ence over  use  foi  othei  purposes  and  the  use  loi  irrigation 
lias  a preference  ovei  use  for  power  or  manufacturing 
A prioi  right  for  an  interim  purpose  may  be  interfered 
with  by  a junior  right  toi  a superior  purpose  upon  pay- 
ment of  just  compensation  lo  the  prior  appiopriator 

WATER  REGULATION 

Hie  Depai tnient  ot  Water  Resources  has  jurisdiction 
over  all  matters  pertaining  lo  water  rights  for  all  useful 
purposes.  a>  provided  in  Section  4o-2()9  and  4o-210. 
R R S . I ‘>43.  which  follow 

"46-209  Department  of  Water  Resources:  jurisdic- 
tion; hearings;  orders.  1 he  Department  ot  Watci  Re 
sources  is  given  jursidiction  over  all  matters  pertaining 
lo  watet  lights  loi  irrigation,  power  or  other  useful 
purposes,  and  drainage,  except  as  such  jurisdiction  is 
specifically  limited  by  statute  Such  department  shall 
adopt  rules  governing  matters  coming  before  it.  It  may 
refuse  to  allow  any  water  lo  be  used  by  claimants  un- 
til then  rights  have  been  delei  mined  and  made  ol 
record  It  mav  request  information  relative  to  litiga- 
tion. water  power,  and  drainage  works  from  any  and 
ah  county,  irrigation,  power,  or  drainage  officers  and 
from  any  other  person  or  persons.  It  shall  have  public 
hearings  on  complaints,  petitions,  oi  applications  in 
connection  with  any  ol  the  above  matters  Such  heal- 
ings may  be  had  ai  the  time  and  place  designated  by 
the  department.  I he  department  shall  have  power  to 
cerlifv  lo  official  acts,  compel  attendance  ol  wit- 
nesses. take  testimony  by  deposition  as  in  suits  at  law 
to  examine  books,  papers,  documents,  and  records  ol 
any  countv.  party,  or  parties  intetesicd  m any  ol  the 
matters  hereinbefore  mentioned,  or  have  such  exam- 
inations made  In  its  qualified  lepiesentalive.  and  shall 
make  and  preserve  a true  and  complete  transcript  ol 
ils  proceedings  and  healings  1 pon  any  healing,  the 
department  shall  icceive  any  evidence  lelevanl  to  the 
matter  under  investigation  and  the  burden  ol  piool 
shall  be  upon  the  person  making  the  eomplaml.  peti- 
tion. and  application,  \flei  such  lie  mug  and  mvesii 
gallon,  the  department  shall  icndci  a d-viMott  in  the 
premises  in  writing  and  shall  i"i  e mkIi  older  or  oi 
deis  dulv  certified  as  u mav  deem  necessary 

46-210.  Department  of  Water  Resources  decisions, 
appeal  to  Supreme  Court.  time  procedure  ll  any 
county,  party  oi  pat  ties  mleiesied  in  uiigation,  watei 
power,  highways  oi  di. image  vvoik  attecled  theicby 
shall  he  dissatisfied  with  the  decision  oi  with  any 


ordci  adopted.  such  dissatisfied  c< mil! > . p.n  I > ot  par- 
lies  ma\  institute  proceedings  m the  Supreme  ( ourt 
ul  Nebraska  in  reveisc,  vacate  oi  modify  the  order 
complained  ol  Ihe  procedure  to  obtain  such  reversal, 
inodirication  oi  vacation  ol  any  srrcli  decision  or  order 
upon  which  a heanng  has  been  irad  belore  the  De- 
partment ol  \\  itei  Resources  shall  be  governed  by  the 
same  provisions  in  force  with  reference  to  appeals 
and  ertoi  proceedings  from  the  district  court  to  the 
Supreme  ( oini  ol  Nebt.iska.  Ihe  evidence  presented 
before  the  depat  intent  as  reported  by  its  official  steno- 
gtapher  and  i educed  to  willing,  together  with  a tran- 
script of  the  record  and  pleadings  upon  which  the 
decision  is  based,  duly  certified  in  such  ease  under  the 
seal  of  the  department  shall  constitute  the  complete 
record  and  the  evidence  upon  which  the  case  shall  be 
presented  to  the  appellate  court.  PROVIDED.  the 
time  for  perfecting  such  appeal  shall  be  limited  to  one 
month  alter  the  rendition  of  such  decision  oi  order, 
and  the  Supreme  Court  shall  advance  such  appeal  to 
the  head  of  its  docket.  " 

hoi  the  purpose  ol  administering,  ot  regulating  the 
use  of.  the  available  water  supply  . the  state  is  divided  in- 
to two  water  divisions.  1 aeh  of  the  divisions  is  subdivided 
into  six  water  districts  following  majoi  watershed  bound 
aries.  \ division  engineer  is  the  chief  administrator  in 
each  division  and  he  directs  the  work  ot  local  water 
commissioners,  of  which  there  are  one  or  more  in  each 
water  district.  During  limes  of  water  scarcity  it  is  the  re- 
sponsibilitv  of  these  officials  to  regulate  diversions  I tom 
the  natural  streams  in  accordance  with  the  priorities  and 
amounts  of  the  vvatei  appropriations  ot  record,  under 
the  genci.il  direction  of  the  Director  ot  Wrier  Resources 
The  Department  ol  Wutei  Resouiccs  is  charged  with 
the  duly  of  measuring  the  quantity  ol  water  tlowing  in 
the  several  streams  ol  the  state  and  making  a record 
thereof;  and  of  making  such  discharge  measurements  as 
inav  be  necessary  in  considering  applications  for  vvatei 
appropriations  and  in  connection  with  controversies 
which  arise  regarding  the  distribution  ol  water.  Ihe  basic 
stream  gaging  program  is  conducted  under  a 50-50 
matching  ol  set  vices  agreement  with  the  I s Geological 
Survey . 

All  persons  owning  or  controlling  any  canal  or  reser- 
voir which  is  used  lor  diverting  or  storing  water  may  be 
required  In  the  Department  ol  Water  Resouiccs  lo  eon 
sliiicl  and  maintain  lleadgates.  diveision  works  and  mea- 
ui  mg  dev  ices,  including  water  stage  recordeis.  ol  a design 
approved  by  the  department  No  person  owning  or  con- 
trolling a canal  or  icservoir  shall  willfully  open,  close,  ot 
change  any  hcadgale  or  diverting  facility  without  autli 
oritv  ftom  the  Department  ol  Water  Resouices 

\ny  person  inlending  to  construct  a dam  lot  reservoir 
purposes  or  across  the  channel  ol  a natural  stream.  e\ 
ccpi  certain  small  dams  loi  Hood  oi  erosion  control,  oi 
for  livestock  water,  must  submit  Ihe  plan  of  the  same  to 


the  Department  ot  Watei  Resouices  fot  examination  and 

appioval  before  starting  construction.  Ihe  law  provides 
that  the  department  shall  make  annual  inspections  ol 
dams  with  impounding  capacities  ol  ten  aere-leet  ot 
more,  and  shall  require  the  owner  to  make  necessary  ie- 
pans.  \ ( opv  ol  ( Iraptei  -to.  K K S . 1,J4  - (teneial  Pto 
vim. .ns  (iov erning  the  Ap|  • 1 I W 

ot  Nat  in  al  Streams  (Article  2l  and  the  State's  gioutld 
water  laws  ( \ittcle  <s I is  available  as  Appendix  \ and 
\ppei i.lix  li  respectively  to  the  State  publication  with 
coveiage  similar  to  that  herein 

INTERSTATE  REGULATION 

The  waters  of  the  South  Platte  River  downstream  nom 
the  west  boundary  ol  Washington  County.  ( olot ado.  are 
apportioned  hv  the  South  Platte  River  C ompact  between 
( olorado  and  Nebraska  which  became  etfective  on  Ma  el 
S.  I "do  The  waters  ol  the  Republican  Rivei  Basin  aic 
apportioned  among  the  States  ol  ( olorado.  Kansas  and 
Nebraska  by  the  Republican  Rivet  Compact  which  bt 
came  effective  May  do.  I'M.; 

Fite  waters  of  the  North  Platte  Rivet  Basin  ate  alio 
eated  among  the  States  ol  Colorado.  Wyoming  and  Ne- 
braska hv  a device  ol  the  Supreme  Court  ol  the  l titled 
States  dated  Octobei  8,  1945  It  was  modified  by  tit 
court  m I "55  pursuant  to  a stipulation  ol  the  parties. 

Ihe  two  compacts  and  the  decree  are  adtmnisteied  by 
the  officials  of  the  slates  who  are  responsible  lot  the 
administration  of  the  vvatei  laws  ot  their  respective 
states. 

A compact  with  South  Dakota,  allocating  the  vvatei' 
ot  the  Niobrara  Rivet  tributaries  common  to  South 
Dakota  and  Nebraska,  and  the  Ponca  ( reek,  was  ratified 
In  the  Legislatures  of  the  signatory  states  in  DIM.  and  a 
compact  with  W y oming  with  icspcct  to  the  w ate: - u the 
l ppei  Niobraia  Rivet  (above  \gatc  Nebi.isk.il  vvjstali 
fied  by  the  legislatures  ot  Wyoming  and  Nebraska  in 
1%.'  The  former  compact  temains  tot  tui.il  action  In 
the  Congress  and  thus  is  not  yet  effective,  but  the  Uppei 
Niobrara  River  Compact  was  approved  hv  the  ( oi  _ ' 

and  became  law  late  in  l"o" 

GROUND  WATER 

Nebraska  statutes  make  no  provision  fot  regulating 
the  use  of  ground  water,  other  than  the  povvet  given  to 
locally  organized  ground  vvatei  conservation  districts  to 
adopt  titles  and  regulations  which  may  provide  for  the 
imposition  of  restrictions  ol  use  within  the  district  boun- 
daries Ihe  following  eases  established  a gioutld  vvatei 
rule  of  reasonable  use  with  correlative  sharing  in  nine  of 
shortage  Olson  v City  of  Walton.  I .'-4  Neb  Mb'  ' Is 
NW  5(M(I"4D  l.ueltsinger  v Loup  River  Public  Power 
Dist..  140  Neb  17".  '""NW  spitl'MIl 


Present  statutes  require  the  registration  in  the  De- 
partment nl  Water  Resources  ot  all  water  wells  in  the 
state,  exeept  domestic  xx ells,  within  tlm lx  days  alter 
then  eoinpletton  In  registering  a well,  the  ovv  nei  and  the 
driller  are  required  to  furnish  a log  of  the  same,  the 
dimensions  ol  the  well,  its  location  by  legal  description, 
the  yield,  static  head,  drawdown,  and  other  required 
data  Ihere  is  also  a well  sp.icihj4.iw  which  prohibits  the 
drilling  of  an  irrigation  well  within  <>00  teet  ol  an  exist- 
ing irrigation  well  on  the  property  ol  another,  or  within 
1.000  feet  of  a registered  municipal  or  industrial  well 
rite  law  also  prohibits  the  drilling  ol  an  industrial  w ell  or 
well  ol  another  municipality  within  1.000  feet  ol  any 
registered  irrigation,  industrial  or  municipal  well  How- 
ever. the  Department  ol  Water  Resources  may  grant  a 
permit,  upon  special  application  thereloi.  lor  closer 
spacing  it  conditions  warrant  it. 

\ special  act.  See.  4<>-(>3X  to  4(>-<>55.  R.S.  Snpp.. 
authorizes  the  Director  ol  Water  Resources  to 
grant  permits  to  cities,  villages  and  municipal  corpora- 
tions supplying  water  to  cities  and  villages  to  withdraw, 
transport  .nisi  use  ground  water.  \l though  such  permits 
are  not  mandatory  under  the  law.  an  applicant  which 
"desires  to  avail  itself  of  the  provisions  ol  the  \ct  may 
applx  for  such  a permit.  A utility  or  municipality  may 
withdraw,  transport  and  use  ground  water  without  any 
permit. 

PUBLIC  WATER  SUPPLIES  AND  WATER 
POLLUTION  CONTROL 

I lie  construction  and  operation  ol  public  water  sup- 
ple systems  and  systems  for  the  disposal  ol  wastes  Irom 
municipalities  and  Irom  industrial  installations  are  regu- 
lated by  the  State  Department  of  Health,  through  the 
Bureau  ol  Environmental  Health  Services  and  the  State 
Water  Pollution  Control  Council.  (See  Articles  2(>  and  -0. 
Chapter  71.  R.  R.  S..  RM.'-.I 

WATER  RESOURCES  DEVELOPMENT 

I hstorically  watei  resources  development  in  Ncbiaska 
has  been  accomplished  by  individual  enieiprise  or 
through  local  districts  created  in  accordance  with  ena 
bling  legislation.  Early  project-type  iriigalion  develop- 
ments were  generally  constructed  by  litigation  districts 
organized  under  the  Irrigation  District  Net  which  was 
passed  in  1X05  However,  a substantial  amount  ol  the 
development  was  done  by  mutual  litigation  companies 
nearlv  all  ol  which  have  since  reorganized  under  the 
district  law  In  1‘t.t.t  the  enabling  act  to  permit  the  lot- 
mutton  of  public  powei  and  or  irrigation  districts  was 
passed  to  provide  a quick  way  to  foim  a non  taxing 
ugvncx  which  could  lake  advantage  ol  l edeial  liii.incinc 
that  was  available  tindei  public  works  ptogianis  ol  that 


penod.  I he  Reclamation  District  Act.  passed  in  I'M" 
permits  the  formation  of  conservancy-type  districts  lor 
the  development  ol  water  projects.  Ilicse  and  special 
purpose  districts  which  deal  with  other  aspects  ol  watei 
development  and  control  with  statutory  references  arc- 
listed  as  follows: 

DISTRICTS  WITH  TAXING  POWERS 
Irrigation  Districts 

Under  the  Iriigalion  District  Act.  ( liapter  4o  Article 
I.  R.  R V Neb..  I'M.-.  a district  may  he  initialed  by  a 
majority  of  the  landowners  representing  a majority  ol 
the  lands  in  a proposed  district  tiling  a petition  with  the 
counts  board.  If  the  county  board,  following  a hearing 
al  which  the  Directoi  ol  Watei  Resources  reports  on  tile 
proposal,  finds  favorably,  n holds  an  election  on  the 
proposition.  Upon  the  favorable  vote  ol  a majority  ol 
those  voting,  the  county  board  declares  the  distnci 
formed.  An  irrigation  district,  through  us  board  ot  dir 
ectors.  is  empowered  to  make  survey  s and  develop  plans, 
acquire  water  rights,  lands  and  othei  property  necessary 
for  the  construction,  operation  and  maintenance  ol  an 
irrigation  system.  It  lias  the  power  ot  eminent  domain, 
the  power  to  levy  taxes  and  collect  lolls,  to  issue  bonds, 
to  enter  into  contracts  with  the  United  States  lor  the 
construction  ol  its  irrigation  facilities,  and  to  do  all  other 
tilings  necessary  in  the  operation  and  maintenance  ot  art 
irrigation  pioject.  There  are  now  44  irrigation  districts 
embracing  more  than  (>00.000  acres  ot  land. 

Reclamation  Districts 

Under  the  Nebraska  Reclamation  Act.  Ulraptei  4o 
Article  5.  a district  is  formed  if  favorable  action  is  taken, 
after  a hearing,  on  a petition  filed  with  the  Department 
ol  Watei  Resources  signed  by  the  ow  nets  ol  not  less  than 
tinny  percent  of  the  acreage  ol  the  lands  to  be  included 
in  the  district,  exclusive  ol  lands  in  cities  and  villages  h 
the  electors  within  a reclamation  district  vote  IuvomMv 
upon  the  proposition  ot  a lax  levy,  the  boaid  ’ 
tois  max  levy  up  to  one  mill  on  the  dollat  on  alt  < 
property  within  the  disinct  lot  the  piomotn  i 
rcsout ccs  piojects  within  the  distnci  An 
project  is  completed  and  in  opeutioi  i! 
increase  the  lew  to  two  mills,  and  u 
certain  conditions,  to  jssisi  n mg  e- 
maintenance  costs  ol  the  pi  A 

be  made  on  lands  n . civ  n e . t 
recharge  In  the  pi  on  . t 

Ihe  board  -t  do 
acquire  water  right- 
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BOARD  OF  HEALTH 

Environmental  Health  Services 

Responsible  f r maintaining  quality  of 
nub.lc  water  supply,  waste  disposal,  swim- 
ming pools,  etc. 

«ater  Pollution  Curtrol  lourcii 

Establish  and  maintain  standards  of  qua. 
lty  f >-"  the  waters  if  the  streams  of  the 
State.  Administer  Federa.  grants  f r dis- 

I oosal  projects. 


Conduct  studies  or  the  phyt l _ logy 
arc  tiseases  f plants  ar.d  arloa.  r*-. 
rlar.ts,  s 11  fertility,  t 1.  and  water 
c onservati :•  ar.d  management,  water  de- 
L-mer.t  and  utilization  ar.d  ther  mat- 
ters bearing  upon  agriculture. 

Extension  Service 

Through  Its  county  agents  the  results 
f research  at  ’he  experiment  stations 
ar.d  *her  information  Is  disseminated 
through  home  visit6,  public  meetings  ana 
news  media. 


WATER  HEf  T’JBCEi:  RESEARCH  INSTITUTE 

Funded  under  the  Federal  *a* e r Re- 
sources Research  program,  the  institute 
sponsors,  stimulates  ar.d  or-vlles  f~- 
r«-bearch  programs,  investigations,  and 
f r the  training  of  scientists  In  water 
ar.d  re.ated  areas. 

ground  water  recharge  and  other  purposes.  Ihe  board 
may  enter  into  contracts  with  the  United  States  and  with 
litigation  districts  and  others  tor  the  construction,  opera- 
tion and  maintenance  of  water  control  facilities  and  for 
the  furnishing  of  water  service.  There  are  five  reclama- 
tion districts  containing  1.170.000  acres,  of  which 
365.000  are  irrigable. 

Ground  Water  Conservation  Districts 

A ground  water  conservation  district  organized  under 
Chapter  46.  Article  6.  K.  R S..  Supp..  1067.  has  the 
following  principle  powers: 

(a)  To  gather  information  concerning  ground  water 
conservation. 

(b)  Contract  with  private  or  public  agencies  engaged 
in  ground  water  conservation. 

(c)  Disseminate  information  concerning  ground 
water  conservation. 

(dl  Adopt  rules  and  regulations  to  ensure  the  proper 
conservation  of  ground  water  within  the  district, 
(e)  Levy  a tax  of  not  more  than  one  mill  on  the 
dollar  of  assessed  value  of  taxable  real  property 
within  the  district. 

A ground  water  conservation  district  is  initiated  by 
the  filing  of  a petition  with  the  county  board  after  the 
petitioners  have  received  from  the  Conservation  and 
Survey  Division,  the  Soil  and  Water  Conservation  Com- 
mission and  the  Department  of  Water  Resources,  a hydro- 
logic  and  geographic  evaluation  of  the  proposed  bound- 
aries of  the  district.  At  present  there  are  two  ground 
water  conservation  districts,  each  covering  an  entire 
county,  exclusive  of  cities  and  villages. 

Watershed  Districts 

Chapter  3 1 . Article  X.  R.  R.  S..  1943.  provides  for  the 
formation  of  a watershed  district.  Such  a district  may  be 
formed  only  in  an  area  within  which  is  located  a city  of 
the  primary  class  (population  100.000  to  300,000).  A 
watershed  district  fi  initiated  by  filing  in  the  office  of  the 
county  clerk  a petition  signed  by  a specified  number  of 
landowners.  If  the  county  board  acts  favorably  upon  the 
petition,  after  a hearing,  and  if  no  appeal  is  taken,  the 
proposition  is  put  to  a vote  of  the  electors  of  the  pro- 
posed district.  If  a majority  of  the  votes  cast  are  favor- 
able the  county  board  enters  an  order  declaring  the 
district  organized. 

Such  a district  has  powers  to  issue  bonds,  borrow 
money  and  levy  a tax.  Die  amount  of  the  tax  levy  shall 
be  sufficient  to  meet  the  amount  of  funds  required  for 
the  district,  but  not  to  exceed  three-fourths  mills  on  the 
dollar  upon  the  assessed  valuation  of  all  taxable  property 
in  the  district.  Fite  district  may  cause  plans  to  be  devel- 
oped for  controlling  erosion,  for  draining  and  reclaiming 
land  and  preventing  Hooding  and  other  water  damage  to 
lands  within  the  district.  Such  a district  may  enter  into 
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contracts  with  the  United  States,  state  agencies  and  local 
districts  or  agencies  involved  in  water  resources  develop- 
ment and  control.  Hie  Salt  Valley  Watershed  District  is 
organized  and  in  operation  under  this  act.  the  only  one 
possible  because  of  the  limitation  with  respect  to  the 
inclusion  of  a cits  of  the  primary  class. 

Watershed  Conservancy  Districts 

A watershed  conservancy  district  may  only  be  formed 
as  a subdistrict  of  a soil  and  water  conservation  district 
as  provided  in  Chapter  3.  Article  15.  R R.  S..  1943.  tor 
the  purpose  of  developing  and  executing  plans  and  pro- 
grams relating  to  any  phase  lor  the  conservation  of  water, 
water  usage,  flood  prevention.  Hood  control,  erosion 
prevention  and  control  of  erosion.  Hood  water  and  sedi- 
ment damages. 

A watershed  conservancy  district  ts  initiated  by  the 
filing  of  a petition  with  the  board  of  supervisors  of  the 
Soil  and  Water  Conservation  district  within  which  the 
area  is  located.  The  board  of  supervisors  approves  ot 
disapproves  watershed  formation  after  receiving  recom- 
mendations from  the  Nebraska  Soil  and  Water  Conser- 
vation Commission. 

The  board  of  directors  of  a watershed  conservancy 
district  has  the  power  to  levy  not  to  exceed  two  mills 
upon  the  dollar  of  the  assessed  valuation  of  all  taxable 
property  in  the  district,  and  the  power  of  eminent  do- 
main to  carry  out  the  purposes  of  the  district.  There 
are  61  watershed  conservancy  districts  in  the  state,  or- 
ganized primarily  to  sponsor  P.  I . 566  projects. 

Drainage  Districts 

Drainage  districts  may  be  organized  under  a number 
of  procedures  as  provided  in  Chapter  31.  R.  R S..  1943. 
All  types  of  such  districts  have  the  power  to  assess  taxes 
on  lands  in  the  district  in  accordance  with  benefits. 

A drainage  district  may  be  formed  under  Chapter  31. 
Article  3.  by  proceedings  in  District  Court  and  under 
Chapter  31.  Article  4.  by  proceedings  before  the  county 
board  with  a vote  of  landowners.  Sanitary  and  Improve- 
ment Districts  in  municipalities  may  be  formed  under 
Chapter  31.  Article  5 and  under  Acts  of  I 947  and  1949. 
Chapter  31.  Article  7.  There  are  more  than  300  drainage 
districts,  and  sanitary  and  improvement  districts  organ- 
ized under  these  laws. 

Drainage  districts  are  organized  to  drain  and  protect 
land  while  sanitary  and  improvement  districts  are  organ- 
ized primarily  to  establish,  maintain  and  construct  water 
mains,  sewers  and  disposal  plants,  and  to  dispose  of 
drainage,  waste  and  sewage 

Drainage  may  also  be  accomplished  by  county  auth- 
orities under  Chapter  31 . Articles  1 . 3 and  9. 

Natural  Resources  Districts 

Legislative  Rill  1357  was  passed  in  the  1 969  session  to 
accomplish  a reorganization  of  existing  soil  and  watet 


conservation  districts.  watershed  conservancy  districts, 
watershed  drstnets.  advisory  watershed  nnprovettteni 
boards,  and  watershed  planning  boards,  having  limited 
individual  responsibilities,  into  larger  dislnets  of  more 
comprehensive  scope.  Idle  statutory  law  governing  natural 
resources  districts  is  m sections  2- 120 1 to  2-52M 
tSupp.  |o<w>)  ot  the  Nebraska  Statutes. 

According  to  the  natural  resources  district  law.  by 
January  I.  I'*72,  approximately  ISO  districts  ot  the 
types  mentioned  are  to  be  reorganized  into  between  25 
and  50  natural  resources  districts,  which  will  cover  the 
entire  Slate.  The  law  specifies  that  the  most  important 
objective  of  choosing  the  locations  for  boundaries  is  to 
provide  effective  coordination,  planning,  development 
and  general  management  of  "common  problem  areas." 
Examples  of  “common  problem  areas"  would  include 
contiguous  areas  of  lowering  ground  water  tables,  sur- 
face drainage  in  a common  watershed,  land  treatment, 
and  similar  concerns. 

These  districts  have  an  array  of  project  authorities 
available  for  local  people  to  apply  in  solving  local  re- 
source problems.  According  to  section  2-5 22b  ot  the 
Nebraska  Statutes,  these  project  authorities  include:  ( I ) 
erosion  prevention  and  control.  (2)  prevention  of  dam- 
ages from  flood  water  and  sediment.  (5 1 Hood  prevention 
and  control.  (4)  soil  conservation.  (5)  water  supply  for 
any  beneficial  uses.  (<>)  development,  management,  utili- 
zation and  conservation  of  ground  water  and  surface 
water.  (7t  pollution  control.  ( X ) solid  waste  disposal  and 
sanitary  drainage.  (d|  drainage  improvement  and  channel 
rectification.  (10)  development  and  management  offish 
and  wildlife  habitat.  (II)  development  and  management 
of  recreational  and  park  facilities.  1 1 2)  forestry  and  range 
management,  and  (15)  mosquito  abatement 

To  implement  their  programs,  the  districts  are  given 
the  following  powers  to:  levy  a tax  of  not  to  exceed  two 
mills:  acquire  and  dispose  of  water  rights;  act  as  fiscal 
agent  for  the  Tinted  States;  cooperate  with  and  furnish 
financial  aid  when  it  would  advance  the  purposes  of  the 
district;  construct  facilities  necessary  to  carry  out  the 
purposes  of  the  district;  store,  transport  and  supply  water 
to  users  in  the  district;  make  studies,  surveys  and  inves- 
tigations and  to  conduct  demonstration  projects  which 
advance  district  purposes,  acquire  property  by  eminent 
domain,  promulgate  and  enforce  land  use  regulations 
and  ground  water  regulations  in  restricted  circumstances; 
and  invest  surplus  funds. 

DISTRICTS  WITHOUT  TAXING  POWERS 

Soil  and  Water  Conservation  Districts 

Provision  is  made  for  the  organization  of  Soil  and 
Water  Conservation  Districts  in  Chapter  2.  Article  15. 
K R S..  Nebraska.  I ' >4 5 . Such  a distiicl  is  initiated  by 


the  filing  of  a petition  by  twenty-five  land  owners  with 
the  State  Soil  and  Water  Conservation  Commission.  It 
favorable  action  is  taken  following  a hearing  before  the 
Commission  and  if  the  electors  vote  favorably  at  a sub- 
sequent election,  the  district  is  declared  a governmental 
subdivision  of  the  State.  There  are  now  so  soil  and  water 
conservation  districts  which  include  all  of  the  lands  in  the 
state. 

A district,  through  its  supervisors,  has  broad  powers 
to  conduct  surveys  and  research  relating  to  soil  erosion 
and  measures  to  prevent  it:  to  conduct  deitionstrational 
projects;  to  construct  and  maintain  structures;  to  develop 
comprehensive  plans  for  the  conservation  of  soil  and 
water  resources:  and  to  acquire,  operate  and  administer 
any  soil  and  water  conservation  project  undertaken  by 
the  United  States,  or  by  the  state  or  any  of  its  agencies. 

Public  Irrigation  Districts  and  Public  Power 
and  Irrigation  Districts 

A district  of  this  type  may  be  created  for  the  purpose 
of  constructing  and  operating  an  irrigation  project  or  an 
irrigation  and  power  project.  The  enabling  act  is  Chapter 
70.  Article  6,  R.  R S..  1045.  Such  a district  is  initiated 
by  the  filing  in  the  office  of  the  Department  of  Watei 
Resources  of  a petition  signed  by  not  less  than  15  per- 
cent of  the  electors  within  the  proposed  district.  If  the 
petition  is  found  to  be  in  conformity  with  the  law.  and 
the  proposal  appears  feasible,  the  Director  of  Watei  Re- 
sources enters  an  order  declaring  the  district  to  he  a 
governmental  subdivision. 

A district  may  not  levy  a tax  or  issue  general  obliga- 
tion bonds.  Ii  can  issue  revenue  bonds,  borrow  money, 
acquire  and  construct  reservoirs,  dams,  canals  and  other 
water  facilities  and  enter  into  contracts  to  furnish  watei 
service  for  irrigation  of  lands  and  for  othet  purposes.  It 
has  essentially  the  same  powers  as  an  irrigation  district 
or  a reclamation  district  except  for  taxing  powers  There 
are  live  public  power  and  irrigation  districts  in  operation. 
Their  combined  territories  consist  of  all  of  nine  counties 
and  parts  of  five  others 

WATERSHED  PLANNING  BOARDS 

Under  the  provisions  of  Chapter  51.  Article  K.  a 
watershed  planning  board  may  be  formed  by  at  least  l(K) 
land  ownets  tit  a wateished  petitioning  the  Governor, 
through  the  Duectoi  ot  Watei  Resources,  to  create  such 
a board.  "A  watershed  planning  board  (II  may  make 
such  studies  as  may  be  necessary  for  coordinating  the 
plans  of  local,  state,  and  lederal  agencies  lot  the  con- 
servation. development,  and  utilization  ofwalei  within 
the  wateished;  (2)  shall  cooperate  with  federal  and  state 
agencies,  and  with  local  organizations,  municipalities, 
counties,  and  otltei  political  subdivisions;  and  (5)  shall 
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he  eligible  to  receive  financial  support  from  gifts  and  Commission  and.  ( 5 1 The  Depar  Inienl  of  I leal  I It . Iliac  is 
contributions  and  from  counties  under  the  provisions  ol  also  lire  C lean  Waters  Commission  which  was  established 

sections  25-520.5  and  25-420. Ob.”  A watershed  planning  hollowing  the  enactment  ol  enabling  legislation  in  the 

board  has  no  power  to  levy  taxes.  Fhere  are  two  such  Il)b7  session.  Uriel  descriptions  ol  the  agencies,  their 

planning  boards  in  existence,  one  for  the  Big  Blue  Rivei  powers,  duties  and  responsibilities  follow 

Basin  and  one  lot  the  I ower  I dishorn  River  Basin. 


STATE  POLICY 


State  Soil  and  Water  Conservation  Commission 


I lie  state  water  resources  police  is  set  forth  in  Sec 
2-1502(4). 

Declaration  of  Policy.  "It  is  herein  declared  to  be  the 
policy  of  the  I egislature  to  provide  for  the  conservation 
of  the  soil  and  water  resources,  rainfall,  and  soil  moisture 
of  this  state,  and  for  the  control  of  soil  erosion,  and 
thereby  to  preserve  natural  resources,  control  Hoods, 
prevent  impairment  of  dams  and  reservoirs,  preserve  wild- 
life. protect  the  tax  base,  and  protect  public  lands,  and 
protect  and  promote  the  health,  safety  and  general  wel- 
fare of  the  people  of  the  state.  It  is  hereby  declared  that 
recurrent  Hoods  on  rivers  and  streams  of  this  state,  caus- 
ing loss  of  life  and  damage  to  property,  disrupting  of 
commerce,  interruption  of  transportation  and  communi- 
cations and  wasting  of  water  are  detrimental  to  the  peace, 
health,  safety,  and  welfare  of  the  people  of  the  stale. 
The  control  and  prevention  of  such  Hoods  and  the  loss 
and  damage  caused  thereby  and  the  conservation  and 
protection  of  the  state's  land  and  water  resources  are 
proper  functions  and  activities  of  the  state,  in  coopera- 
tion with  counties,  cities,  state  agencies,  and  public  dis- 
tricts and  m cooperation  with  the  United  States,  or  any 
of  its  departments  or  agencies." 

Additional  policy  is  stated  in  Section  1.  I . B.  S').), 
I ‘>07  Session,  as  follows 


Section  2-1504  R.  R,  S..  I ‘>44.  established  the  Ne- 
braska Soil  and  Watei  Conservation  Commission  to  serve 
as  the  official  agency  of  the  state  in  connection  with  soil 
and  water  conservation.  Hood  prevention,  watershed  pro- 
tection. Hood  control,  and  Hood  plain  /oiling.  The  Com- 
mission consists  of  fourteen  members,  six  being  elected 
In  the  Nebraska  Association  of  Soil  and  Watei  (Conserva- 
tion Districts;  one  In  the  Nebraska  Slate  Irrigation  Assoc- 
iation: three  appointed  by  the  (iovernor.  one  to  .epresent 
irrigation  interests,  one  to  represent  chambers  of  com- 
merce and  one  to  represent  municipal  and  industrial  in- 
teresls:  and  the  Director  of  the  Conservation  and  Survey 
Division,  the  Dean  of  the  College  of  Agriculture,  the 
Director  of  the  State  Agricultural  Extension  Service  of 
the  University  of  Nebraska;  and  the  Director  of  Water 
Resources.  Serving  as  advisory  members  at  the  invitation 
ol  the  commission  are  representatives  of  the  Secretaries 
of  Agriculture,  Interior,  and  Army  of  the  United  States 
and  a representative  ol  the  (iovernor.  Section  2-1504.01 
R.  R.  S..  1 045  provides  for  a state  advisors  committee 
composed  of  representatives  of  the  Department  of 
Health.  Department  of  Roads  and  the  Game  and  I’aiks 
Commission. 

1.  Special  Powers  and  Duties 


“Section  I.  It  is  hereby  declared  that,  because  ol  the 
loss  of  lives  and  property  caused  by  Hood  in  various 
areas  of  the  state,  in  the  interest  of  public  health,  safety, 
and  general  welfare,  flood-way  encroachment  lines  are  to 
be  established  along  watercourses  and  drainways,  and 
other  appropriate  regulations  made  as  to  the  floodways 
of  watercourses  and  drainways  in  order  to  minimize  the 
extent  of  floods  and  reduce  the  height  and  violence 
thereof  insofar  as  such  are  caused  by  any  natural  or 
artificial  obstruction  restricting  the  capacity  of  the  flood- 
ways  of  the  waters  of  the  stale." 

STATE  WATER  AGENCIES 

There  are  five  principal  slate  agencies  with  duties, 
powers  and  responsibilities  ill  the  fields  of  watei  studies, 
water  resources  planning,  watei  administration  and  water 
management  and  control.  They  are  ( I ) llic  Conservation 
and  Survey  Division.  University  of  Nebraska.  (2)  I he 
Soil  and  Water  Conservation  Commission,  (5)  The  Dc 


“2.1  507.  State  soil  and  water  conservation  com- 
mission: special  powers  and  duties;  hearings.  In  ad- 
dition to  the  duties  and  powers  hereinafter  con- 
ferred upon  the  Nebraska  soil  and  water  eonsei- 
vation  commission,  it  shall  have  the  following 
duties  and  powers:  ( I ) lo  offer  such  assistance  as 
may  be  appropriate  to  the  supervisors  of  soil  and 
water  conservation  districts,  organized  as  provided 
hereinafter,  m the  carrying  out  of  any  of  then 
powers  and  programs;  (2)  to  keep  the  supervisors 
of  each  of  the  several  districts  organized  under  the 
provisions  of  this  act  informed  ol  the  activities  and 
experience  of  all  othci  disliicls  organized  here- 
undei,  and  to  facilitate  an  inleichange  ol  advice 
and  experience  between  such  districts,  and  coop- 
eration between  them:  (5)  to  coordinate  the  pro 
glams  of  the  several  soil  and  water  conservation 
districts  organized  hereunder  so  far  as  this  mat  be 
done  In  advice  and  consultation;  (4 1 to  secure  the 
cooperation  and  assistance  of  the  United  States 


stale,  m the  work  of  sueli  districts;  (51  to  drsscmi- 
nate  information  throughout  the  state  concerning 
the  activities  and  programs  ol  the  soil  and  water 
conservation  districts  organized  hereunder,  and  to 
encourage  the  formation  of  such  districts  m areas 
where  their  organization  is  desirable;  ((>)  assist  and 
encourage  where  feasible  such  watershed  organiza- 
tion as  watershed  districts,  watershed  conservancy 
dislnets,  and  wateished  planning  boards.  (7)  assist 
and  coordinate  the  programs  ol  the  various  water- 
shed organizations;  (SI  plan,  develop,  and  en- 
cotuage  the  implementing  of  a comprehensive  pro- 
gram of  resource  development,  conservation,  and 
utilization  for  the  soil  and  water  resources  ot  this 
stale  in  cooperation  with  other  local,  state,  and 
federal  agencies  and  organizations;  ('>)  when  nec- 
essary for  the  proper  administration  of  the  func- 
tions of  the  department,  to  rent  or  lease  space 
outside  the  State  Capitol;  (101  assist  such  local 
governmental  organizations  as  villages,  towns,  cities, 
counties,  watershed  districts,  and  watershed  con- 
servancy districts,  in  securing,  planning  and  devel- 
oping information  oil  flood  plains  to  he  used  in 
developing  regulations  and  ordinances  on  piopei 
use  of  these  Hood  plains;  and  ( I I I hold  hearings  on 
all  watershed  or  Hood  control  programs  as  devel- 
oped by  watershed  conservancy  districts,  watershed 
districts,  drainage  districts  and  watershed  planning 
boards.  Such  hearings  shall  he  held  within  six t\ 
days  from  the  date  such  programs  are  received  by 
the  committee.  At  such  hearings,  the  committee 
shall  review  such  programs  and  make  such  recom- 
mendations as  to  encourage  the  comprehensive  te- 
source  development  needs  of  the  area  and  to  assist 
in  the  development  of  a plan  that  is  desirable, 
practicable,  feasible  and  necessary  in  the  interest 
of  health,  safety  and  public  welfare." 

"2-1503.02.  Nebraska  soil  and  water  conserva- 
tion commission;  flood  control  funds;  allocation; 
acquisition  of  land  or  easements.  I he  Nehiaska  soil 
and  water  conservation  commission  may  allocate 
to  any  local  organization  in  this  stale,  ftom  the 
Small  Watersheds  blood  C ontrol  l uiul.  such  sum 
or  sums  as  in  the  judgment  of  the  slate  commission 
may  be  necessary  to  enable  such  local  organization 
to  acquire  real  property  or  easements  needed  to 
permit  said  local  organizations  to  install  upstream 
flood  control  or  watershed  protection  and  flood 
prevention  structures  on  rivers,  tributaries,  streams 
or  watersheds  thereof,  including  cooperative  prot- 
ects between  the  local  organization  and  the  United 
States  government  When  any  proper  ty  or  easement 
has  been  acquired  In  the  use  of  any  funds  allocated 
mulct  the  provisions  ol  this  section,  and  the  prop- 
erty is  thereafter  sold  ot  leased,  it  shall  be  the  duly 
ol  the  local  organization  to  remit  to  the  state  com- 


mission a pro  i ala  sliat e of  the  pioceeds  ol  such 
sale  ot  lease  equal  to  the  percentage  ol  total  state 
funds  involved  " 

2.  Flood  Plain  Zoning 

Under  die  provisions  ol  I H .803.  I Oo7  Session, 
the  C ommission  has  additional  powers  to 
( 1 1 Initiate  a compiehensive  study  foi  delinea- 
tion of  commission  floodway s tot  every 
watercourse  and  diainway  in  the  state,  and 
enter  into  arrangements  with  state  and  fed- 
eral agencies  to  accomplish  the  study 
(2)  I stablish.  by  order,  aftei  a public  hearing, 
floodway -encroachment  lines  lot  a floodway 
of  a 100-yeat  flood,  and  furnish  such  data  to 
the  political  subdivision  having  jurisdiction 
over  the  area,  togelhei  with  adopted  rules 
and  regulations  for  enforcement  of  land-use 
standards. 

(.')  In  force  the  commission  floodway.  il  within 
one  yeai  the  local  government  tails  to  do  m>. 
and  prevent  the  location  of  any  obstructions 
within  the  floodway  unless  specifically  auth- 
orized by  the  commission. 

3.  State  Water  Plan 

Under  legislative  Resolution  No.  5.  l**o7  Ses- 
sion. the  Commission  is  directed  to  analy  ze  the  soil 
and  watei  resources  of  the  state  and  to  prepate  a 
comprehensive  water  and  related  land  plan  for  the 
Stale  of  Nebraska,  such  framework  plan  to  be 
completed  no  later  than  June  30.  U>7I.  and  lo  be 
known  as  the  State  Watei  Plan,  which,  in  addition 
to  an  evaluation  of  the  land  and  water  resources, 
will  also  include  an  examination  of  legal,  social, 
and  economic  factors  which  are  associated  with  re- 
source development 

Conservation  and  Survey  Division 

bite  Conservation  and  Stuvey  Division  of  the  Univer- 
sity of  Nebraska  was  created  in  I "2 1 and  has  the  follow- 
ing duties  and  powers  as  set  forth  in  Sections  85-lb5  at.  I 
85- 1 <>5.  K K S . I'M.;. 

( 1 1 Survey  and  describe  the  naltual  resources  of  the 
state,  including  soil,  watei.  watei  powei . potash, 
forests,  road  materials,  and  cement. 

(2)  Study  the  climate,  physical  features,  geology . 
and  mineral  resources  of  the  state; 

(.')  Study  and  describe  the  opeialions.  production, 
and  unpoitance  ol  the  leading  industries  ot  the 
state; 

(-4)  Investigate  and  report  upon  conservation  prob- 
lems of  the  state. 


I'M 


(5l  Study  the  watei-beanng  formations  ot  the  state, 
attd  assist  the  etti/etis  tit  locating  water  supplies: 

((')  Secure  and  preserve  the  logs  of  wells  dulled  in 
the  state,  and  preserve  specimens  from  each 
stratum,  member,  or  formation  penetrated  in 
said  drillings,  and  inspect  such  drillings  at  any 
tune  during  their  progress,  and  require  the  per- 
son or  persons  in  charge  ot  drilling  ot  prospec- 
ting to  submit  trill  data  in  regard  to  the  speci- 
mens and  logs  ot  the  wells. 

(7)  Prepare  and  show  lantern  slides  or  pictures,  in- 
cluding motion  pictures,  of  the  state’s  resotnces. 
industries,  institutions  and  development,  to  be 
used  tor  educational  and  industrial  purposes 
within  the  state  and  for  publicity  proposes  with- 
out the  state,  and  secure  and  distribute  other 
educational  films  and  slides  in  Nebraska  for  ed- 
ucational purposes. 

(HI  C ompile  and  record. or  publish  information  with 
reference  to.  the  state's  resources,  industriesand 
development,  and  when  called  upon  so  to  do 
by  an  interested  party,  investigate  and  teport 
upon  foreign  realty  sold  or  offered  for  sale  in 
Nebraska  and  investigate  and  report  upon  oil. 
mineral,  and  gas  structures  and  properties  situa- 
ted outside  the  state,  leases  or  interests  therein 
or  thereon  being  sold  or  offered  for  sale  in  Ne- 
braska: cases  or  propositions  wherein  said  inves- 
tigations show  that  land,  mineral,  oil.  ot  gas 
properties  are  misrepresented,  ot  that  fraud  is 
practiced  in  selling  same,  their  officers  or  agents 
shall  be  notified  by  the  Conservation  and  Survey 
Division,  and  if  they  continue  to  so  operate  the 
same  in  Nebraska  after  said  notice  is  given,  the 
division  shall  report  its  findings  to  the  Attorney 
General  for  action;  and 

CM  Serve  the  citizens  as  an  information  bureau  in 
regard  to  the  resources,  industries,  and  develop- 
ment of  Nebraska. 

1 101  I tiler  into  such  agreements  with  federal  depart- 
ments as  may  be  necessary  to  earn  on  coopera- 
tive surveys  and  investigations  in  the  state 


Game  and  Parks  Commission 

[he  genetal  powers  of  the  Game  and  Parks  Commis- 
sion. as  set  forth  in  Section  NI-S05.  R N Supp . . I ‘><>7, 
are  to  have  sole  charge  ot  state  parks,  game  and  lish, 
recreation  grounds,  and  all  things  pertaining  thereto. 
Section  .'7-427.  R S Supp..  |o<>s.  assents  to  the  pro- 
visions of  the  land  and  Water  Conservation  I mid  Vet. 
P | SK-s7s.  and  authorizes  the  Game  and  I’.uks  Com- 
mission to  perform  such  acts  as  necessaty  to  conduct, 
coordinate,  and  carry  out  the  purposes  ot  the  Vet  lot 


and  within  the  State.  Sections  57-42X  and  42lk  R.  S. 
Supp..  CX.5.  create  the  l and  and  Water  Conservation 
bund,  prov  ide  for  matching  Federal  funds  and  allocate 
such  funds  to  state  projects  and  to  projects  of  political 
subdivisions.  Die  Commission  is  empowered  to  enter  in- 
to agieements  with  federal  agencies  and  other  agencies 
Idi  the  development,  operation  and  maintenance  of 
recreational  areas  around  reservoirs  and  elsewhere. 

Department  of  Health 

1.  Water  Pollution  Control  Council 

Chapter  71.  Article  30.  R.  S.  Supp..  Il)(i7.sets 
forth  the  provisions  for  the  creation  of  the  Water 
Pollution  Control  Council  and  defines  its  duties 
and  powers  as  summarized  below. 

The  council,  w hich  is  within  the  Department  of 
Health,  is  composed  ot  sis  membeis  appointed  by 
the  Governor,  tin ce  representing  industries,  two 
representing  municipalities  and  one  representing 
agriculture,  and  four  ex-ofticio  membeis  lepresent 
mg  the  departments  of  Health  and  Water  Resouices. 
the  Game  and  Parks  Commission  and  the  Soil  and 
Watei  Conservation  Commission. 

The  principal  duties  and  poweis  of  the  council 
are 

( I I To  administer  and  enforce  the  provisions  ol 
the  Water  Pollution  Control  Act. 

(2)  To  develop  comprehensive  programs  lot  the 
prevention  of  pollution  ot  the  wateis  of  the 
state. 

(3)  To  consult  and  eoopeiate  with  other  agen- 
cies. industries  and  political  subdivisions  to 
accomplish  the  purposes  of  the  act 

(4t  To  administer  loans  and  grants  from  the 
federal  government  and  otltei  sources  lot 
pollution  control. 

(51  To  conduct  studies,  research  and  demon- 
strations. 

(ol  lo  collect  attd  disseminate  information. 

(7)  loadopl  and enfoice  water  quality  standards 
(Si  lo  control  the  dischaige  ot  wastes  and  wateis 
of  the  state,  to  lequire  construction  of  dis- 
posal systems 
(‘>1  lo  hold  hearings. 

(10)  l'o  require  prim  appiov.il  ol  plans  of  disposal 
sy  stems 

(III  To  requite  propel  opeialion  and  maintenance 

of  disposal  s\  stems 

(121  l oentei  at  leasonahle  times  upon  private  oi 
public  property  loi  the  put  pose  of  inspect 
mg  and  investigating  conditions  relating  to 
the  pollution  of  waters,  and  lo  have  access  to 
records  iclatmg  to  the  operation  ol  disposal 
sy  stems 


Department  of  Water  Resources 

The  Department  of  Water  Resources  is  .1  code  depait- 
ment  with  the  Director  appointed  by  the  Governor  and 
confirmed  by  the  l egislaiure. 

The  major  powers,  duties,  and  responsibilities  winch 
are  set  forth  in  detail  in  C hapters  40  and  70  R R S . 
Il>45.  as  amended,  are 

(1)  To  have  jurisdiction  over  all  matters  pertaining 
to  water  rights  for  irrigation,  power,  and  other 
useful  purposes,  except  as  such  jurisdiction  is 
specifically  limited  by  statute. 

(2)  To  adopt  rules  governing  matters  coming  before 
it. 

(el  To  hold  hearings  and  subpoena  witnesses. 

(4)  To  approve  all  plans  ol  proposed  drainage 
districts. 

(5)  lo  make  surveys  of  streams,  showing  possible 
irrigation,  power  and  drainage  projects. 

ltd  lo  determine  priorities  of  rights  to  use  the 
waters  of  the  natural  streams. 

(7)  lo  measure,  or  cause  to  be  measured,  the  quail- 
titv  of  watei  flowing  in  the  sevcial  streams  ol 
the  state  and  make  records  thereof 

(S)  lo  cancel  water  appropriations  lor  nonuse 

t‘>)  To  grant  permits  to  change  the  point  of  diver- 
sion of  a water  appropriation  or  lo  change  the 
location  of  a storage  site. 

(10)  To  regulate  the  diversion  of  water  fiom  a 
stream  in  accordance  with  appropriations  ol 
record. 

(11)  To  require  the  owner  of  any  canal  or  other 
facility  for  diverting  the  public  waters  to  con- 
struct and  maintain  a proper  headgate.  measur- 
ing device  and  recording  gage. 

(12)  l o examine  and  approve  before  the  star!  ol  con- 
struction the  plans  and  specifications  ol  any 
dam  to  be  constructed  across  the  channel  ol  any 
natural  stream  or  for  reservoir  purposes,  except 
dams  impounding  no  more  than  15  acre-feet  to 
be  constructed  for  livestock  or  erosion  control 
purposes  on  an  ordinarily  diy  watercourse 

(14)  lo  inspect  annually  all  dams  impounding  ten 
acre  feet  of  water,  or  more,  and  give  notice  to 
owners  of  any  repairs  required. 

(14)  lo  require  the  tiling,  belore  \piil  l't  ol  each 
year  In  each  appropriate,  ot  a list  ol  lands 
which  lie  intends  to  irrigate  during  the  ensuing 
season,  and  an  annual  report  b\  each  powei 
appropriate  showing  the  amount  ot  power 
generated  during  the  preceding  year. 

(15)  lo  examine  copies  of  petitions,  maps  and  papers 
filed  with  county  hoards  liu  the  orgam/alioii  ol 
an  nrigation  district  and  to  icport  on  the  same 
to  said  boards 


( Itr)  lo  establish  reclamation  (conservancy  ) districts 
for  conserving,  developing  and  stabilizing  water 
supplies  when  conditions  set  forth  in  a petition 
are  found  to  exist. 

(17)  To  establish  the  compensation  to  be  paid  to 
members  ol  the  board  ol  directors  ol  a reclama- 
tion district. 

( IX)  To  register  all  water  wells  except  those  used  lor 
domestic  purposes. 

( I1))  lo  grant  special  permits  for  spacing  ot  wells  less 
than  the  legal  distance  apait. 

(20)  To  recommend  boundaries  of  proposed  ground 
water  conservation  districts. 

(21  ) To  approve  petitions  for  the  creation  ol  public 
power  and  or  irrigation  districts  when  certain 
conditions  are  found  lo  exist. 

(22)  To  approve  amendments  to  the  creative  peti- 
tions ol  districts  and  to  issue  orders  directing 
lire  procedure  for  the  election  ol  members  ot 
boards  of  directors  of  public  districts. 

(25)  To  approve  projects  of  proposed  rural  water 
districts  and  approve  plans,  specifications,  pro- 
posed operating  budgets  and  estimates  ol  cost 
of  any  such  district. 

1.  Nebraska  Clean  Waters  Commission 

legislative  bill  XS4.  Il>o7  Session,  piovides  loi 
the  creation  of  a Clean  Waters  Commission.  Mem- 
bership consists  of  live  voting  members  appointed 
In  the  Governor,  and  five  non-voting,  ex-otticio 
members,  the  Chairman  of  the  Water  Pollution 
Control  Council,  the  Secretary  of  Game  and  Parks 
Commission,  the  Director  ot  Water  Resources,  a 
representative  of  the  Department  of  Health,  and 
the  executive  Secretary  of  die  Soil  and  Watei  Con- 
servation Commission 

The  purposes  of  the  Commission  are: 

( I ) l o assist  municipalities  in  the  planning  ol 
waste  water  treatment  works,  waste  water 
collection  systems  and  solid  waste  disposal 
facilities. 

(21  To  provide  financing  arrangements  for  tut  - 
lushing  municipalities  the  ways  and  means  by 
which  they  can  paiticipate  in  stale  oi  ledeial 
programs  lot  the  prevention,  abatement  and 
control  of  watei  pollution  Hits  put  pose  held 
unconstitutional  by  die  Nebraska  Supreme 
Coiul  in  Siale  vs  Duxbuiv.  1X5  Nebi  502. 
1(4)  \ W 2nd  XX  ( |0(,N) 

The  Commission  has  (lie  following  powei s 
(I)  lo  enter  into  contracts,  leases,  and  agree- 
ments necessaiv  convenient  oi  desiiable  loi 
cany  mg  out  the  purposes  ol  the  Commission 
and  the  powers  gi anted  undei  this  act  with 


CM 
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appropriate  agencies.  municipalities,  corpora- 
tions and  persons,  and  to  execute  all  docu- 
ments and  instruments  essential  thereto. 

(ft  To  tie  and  collect  ices  and  other  charges  for 
the  services  provided  by  the  commission  and 
to  provide  for  the  imposition  ol  reasonable 
penalties  for  any  lees  and  charges  that  are 
delinquent : 

(a)  To  acquire,  hold  and  dispose  ol  real  or  per- 
sonal property  in  the  exeicise  ol  its  powers; 

(4 1 To  borrow  money  and  issue  negotiable  bonds, 
notes  or  other  obligations  and  to  provide 
foi  the  rights  ol  the  holders  thereof: 

( 5 ) To  invest  any  money  held  in  reserve  or  sink- 
ing funds  or  any  money  not  required  lor  im- 
mediate use  or  disbursement  in  such  securi- 
ties as  it  shall  determine; 

(M  To  purchase  municipal  bonds  and  notes, 
make  loans  or  loan  commitments  to.  and  to 
enter  into  option  arrangements  with,  muni- 
cipalities for  the  purchase  of  municipal  bonds 
and  notes; 

(7)  To  sell  municipal  bonds  and  notes  or  other 
securities  acquired  by  the  commission  when- 
ever it  is  determined  by  the  commission  that 
the  sale  thereof  is  desirable.  Municipal  bonds 


and  notes  acquired  by  the  commission  may 
be  sold,  at  public  or  private  sale,  at  such 
price  or  prices  as  it  shall  determine.  ITic  pro- 
ceeds of  am  municipal  bonds  and  notes  shall 
be  held  for  the  benefit  of  the  bonds  and 
notes  and  interest  thereon  entitled  to  be  paid 
therefrom,  or  shall  be  used  to  purchase,  or 
be  applied  towards  the  redemption  ol  bonds 
and  notes  at  not  more  than  the  applicable 
redemption  price,  plus  accrued  interest  to 
any  date  fixed  for  redemption,  or.  it  not 
then  redeemable,  at  a premium  of  not  more 
than  the  redemption  price  applicable  on  any 
date  fixed  for  redemption,  plus  accrued  in- 
terest to  such  date,  all  subject  to  such  agree- 
ments with  bondholders  or  noteholders  as 
may  then  prevail: 

(8)  To  accept  and  administer  loans  and  grants 
from  the  United  States,  its  agencies,  the  Stale 
of  Nebraska,  its  agencies  and  from  other 
sources  public  or  private,  for  carry  ing  out 
any  of  its  functions: 

(V)|  To  administer  state  grants  to  municipalities 
for  the  construction  of  waste  watei  treat- 
ment works,  w aste  water  collecting  systems, 
and  solid  waste  disposal  facilities. 
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STATE  OF  NORTH  DAKOTA 


CONSTITUTION 

Section  210.  North  Dakota  State  Constitution,  pro- 
vides that  "All  (lowing  streams  and  natural  watercourses 
shall  forever  remain  the  property  of  the  state  for  mining, 
irrigating,  and  manufacturing  purposes." 

STATUTORY  PROVISIONS 

Public  Waters 

Public  waters  are  defined  as  follows  in  Section  0 1-01- 
01.  North  Dakota  Century  Code: 

“M-0I-0I.  Waters  of  the  state  - Public  waters.  - All 
waters  within  the  limits  of  the  state  from  the  follow- 
ing source  of  water  supply,  namely: 

1 1 1 Waters  on  the  surface  of  the  earth  excluding 
diffused  surface  waters  but  including  surface 
waters  whether  flowing  in  well  defined  channels 
or  (lowing  through  lakes,  ponds,  or  marshes 
which  constitute  integral  parts  of  a stream  sys- 
tem. or  waters  m lakes,  and 
(2)  Waters  under  the  surface  of  the  earth  whether 
such  waters  (low  in  defined  subterranean  chan- 
nels or  are  diffused  percolating  underground 
waters;  and 


(.1)  All  residual  waters  resulting  from  beneficial  use. 

and  all  waters  artificially  drained:  and 
(4)  All  waters,  excluding  privately  owned  waters, 
in  areas  determined  by  (he  state  engineer  to  be 
noncontributing  drainage  areas.  A noncontrib- 
uting drainage  area  is  hereby  defined  to  be  any 
area  which  does  not  contribute  natural  flowing 
surface  water  to  a natural  stream  or  watercourse 
at  an  average  frequency  oftener  than  once  in 
three  years  over  the  latest  thirty  year  period: 
belong  to  the  public  and  are  subject  to  appropriation 
for  beneficial  use  and  the  right  to  the  use  of  these 
waters  for  such  use.  shall  be  acquired  pursuant  to  the 
provisions  of  chapter  h 1 -04." 

Priority  of  Water  Rights 

Priority  of  water  rights  and  their  definition  arc  out- 
lined in  Section  (->1-01-01.1 : 

*‘<>1-01-01.1.  Priority  of  water  rights  - Definitions 
In  all  cases  where  the  use  of  water  for  different  pur- 
poses conflicts  such  uses  shall  conform  to  the  follow- 
ing order  of  priority: 

(1)  Domestic  use. 

(2)  I ivestock  use. 

(.')  Irrigation  and  industry. 
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(4)  Fish,  wildlife  and  other  outdoor  recreational 

uses. 

As  between  appropriations  for  the  same  use.  priority 
in  time  shall  give  the  better  right,  for  purposes  of 
this  section: 

( 1 ) "Domestic  use"  shall  mean  the  use  of  water  by 
an  individual,  or  by  a family  unit,  or  household, 
for  personal  needs  and  for  household  purposes, 
including,  but  not  limited  to  heating,  drinking, 
washing,  sanitary  and  culinary  uses;  irrigation  of 
land  not  exceeding  one  acre  in  area  for  non- 
commercial gardens,  orchards,  lawns,  trees  or 
shrubbery;  and  for  household  pets  and  domes- 
tic animals  kept  for  household  sustenance 
whether  the  water  is  supplied  by  the  individual, 
a municipal  government  or  by  a privately  owned 
public  utility  or  other  agency. 

(2)  "Livestock  use’  shall  mean  the  use  of  water  for 
drinking  purposes  by  herds,  flocks  or  bands  of 
domestic  animals. 

(2)  "Fish,  wildlife  and  recreation"  shall  mean  the 
use  of  water  for  the  purposes  of  propagating 
and  sustaining  fish  and  wildlife  resources  and 
for  the  development  and  maintenance  of  water 
areas  necessary  for  outdoor  recreation  activities. 
Neither  a conditional  nor  a perfected  water  permit 
shall  be  required  of  a landowner  or  his  lessee  to 
appropriate  water  from  any  source  or  any  constructed 
works  for  domestic  and  livestock  uses.  Regardless  of 
proposed  use.  however,  all  water  users  shall  secure  a 
water  permit  prior  to  constructing  an  impoundment 
capable  of  retaining  more  than  twelve  and  one-half 
acre-feet  of  water. " 

State  Water  Resources  Policy 

The  state  water  resources  policy  is  promulgated  in 
Section  61-01-26: 

"61-01-26.  Declaration  of  state  water  resources  pol- 
icy. - In  view  of  legislative  findings  and  determination 
of  the  ever-increasing  demand  and  anticipated  future 
need  for  water  in  North  Dakota  for  every  beneficial 
purpose  and  use,  it  is  hereby  declared  to  be  the  water 
resources  policy  of  the  state  that: 

(1)  Tire  public  health,  safety  and  general  welfare, 
including  without  limitation,  enhancement  of 
opportunities  for  social  and  economic  growth 
and  expansion,  of  all  of  the  people  of  the  state, 
depend  in  large  measure  upon  the  optimum 
protection,  management  and  wise  utilization  of 
all  the  water  and  related  land  resources  of  the 
stale: 

(2)  Well-being  of  all  of  the  people  of  the  state  shall 
be  the  overriding  determinant  in  considering  the 
best  use,  or  combination  of  uses,  of  water  and 
related  land  resources: 


(2)  Storage  of  the  maximum  water  supplies  shall  be 
provided  wherever  and  whenever  deemed  feasi- 
ble and  practicable; 

(4)  Accruing  benefits  from  these  resources  can  best 
be  achieved  for  the  people  of  the  state  through 
the  development,  execution,  and  periodic  up- 
dating of  comprehensive,  coordinated  and  well- 
balanced  short-  and  long-term  plans  and  pro- 
grams for  the  conservation  and  development  of 
such  resources  by  the  departments  and  agencies 
of  the  state  having  responsibilities  therefor: 

(5)  Adequate  implementation  of  such  plans  and 
programs  shall  be  provided  by  the  state  through 
cost-sharing  and  cooperative  participation  with 
the  appropriate  federal  and  state  departments 
and  agencies  and  political  subdivisions  within 
the  limitation  of  budgetary  requirements  and 
administrative  capabilities; 

(6)  Required  assurances  of  state  cooperation  and 
for  meeting  non-federal  repayment  obligations 
of  the  state  in  connection  with  federal-assisted 
state  projects  shall  be  provided  by  the  appro- 
priate state  department  or  agency: 

(7)  Required  assurances  of  local  cooperation  and 
for  meeting  non-federal  repayment  obligations 
of  local  interests  in  connection  with  federal- 
assisted  local  projects  may.  at  the  request  of 
political  subdivisions  or  other  local  interests  be 
provided  by  the  appropriate  state  department 
or  agency,  provided,  if  for  any  reason  it  is 
deemed  necessary  by  any  department  or  agency 
of  the  state  to  expend  state  funds  in  order  to 
fulfill  any  obligation  of  a political  subdivision 
or  other  local  interests  in  connection  with  the 
construction,  operation  or  maintenance  of  any 
such  project,  the  state  shall  have  and  may  en- 
force a claim  against  the  political  subdivision  or 
other  local  interests  for  such  expenditures. 

The  provisions  of  this  chapter  shall  not  be  construed 
to  in  any  manner  limit,  impair  or  abrogate  the  rights, 
powers,  duties  or  functions  of  any  department  or 
agency  of  the  state  having  jurisdiction  or  responsi- 
bilities in  the  field  of  water  and  related  land  resources 
conservation,  development  or  utilization." 


Powers  and  Duties  of  State  Water  Conservation 
Commission 

Powers  and  duties  of  the  State  Water  Conservation 
Commission  are  set  forth  in  Section  61-02-14: 

“61-02-14.  Powers  and  duties  of  the  commission  - 
The  commission  shall  have  full  and  complete  power, 
authority,  and  general  jurisdiction: 

(II  To  investigate,  plan,  regulate,  undertake,  con- 
struct. establish,  maintain,  control,  operate,  and 
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supervise  all  works,  dams,  and  projects,  public 

and  private,  winch  in  ns  judgment  may  be 

necessary  or  advisable 

(a)  ID  control  the  low -water  flow  ot  streams 
in  the  slate: 

(b)  To  impound  water  lor  the  impiovement 
of  municipal,  industrial,  and  rural  water 
supplies: 

(c)  ID  control  and  regulate  flood  flow  in  the 
streams  of  the  stale  to  minimize  the 
damage  of  such  flood  waters: 

( d > To  conserve  and  develop  the  waters  within 
the  natural  watershed  areas  ot  the  state 
and.  subject  to  vested  rights,  to  divert  the 
waters  within  a watershed  area  to  another 
watershed  area  and  the  waters  of  any  river, 
lake  or  stream  into  another  river,  lake  or 
stream : 

(el  To  improve  the  channels  ol  the  streams 
for  more  efficient  transportation  ot  the 
available  water  in  the  streams; 

(f)  Tii  provide  sufficient  water  flow  for  the 
abatement  of  stream  pollution; 

(g)  To  develop,  restore  and  stabilize  the 
waters  of  the  state  for  domestic,  agricul- 
tural. and  municipal  needs,  irrigation, 
flood  control,  recreation,  and  wildlife 
conservation,  by  the  construction  and 
maintenance  ot  dams,  reservoirs  and  divet - 
sion  canals: 

(It)  To  promote  the  maintenance  of  existing 
drainage  channels  in  agricultural  lands  and 
to  construct  any  needed  channels. 

til  To  provide  more  satisfactory  subsurface 
water  supplies  for  the  municipalities  of 
the  state; 

(jl  To  finance  the  construction,  establish- 
ment. operation,  and  maintenance  ol  pub- 
lic and  private  works,  dams,  and  irrigation 
projects,  which  in  its  judgment  may  be 
necessary  and  advisable, 

lk)  To  provide  for  the  storage,  development, 
diversion,  delivery  and  distribution  of 
water  for  the  irrigation  of  agricultural 
land,  and  supply  water  for  municipal  and 
industrial  pm  poses; 

l l ) To  provide  for  the  drainage  of  lands  in- 
jured bv  or  susceptible  of  mjuiy  from  ex- 
cessive rainfall  or  from  the  utilization  of 
irrigation  water,  and  subject  to  the  limita- 
tions prescribed  by  law.  to  aid  and  co- 
operate with  the  United  States  and  any 
department,  agency,  or  officer  thereof, 
and  with  any  county . township,  drainage 
district,  or  irrigation  district  of  this  state. 


or  of  other  slates  in  the  construction  or 
improvement  of  such  drains. 

(m)  To  provide  water  for  stock:  and 
(n|  To  provide  water  tor  the  generation  ot 
electric  power  and  for  mining  and  manu- 
facturing purposes. 

(2)  To  define,  declare,  and  establish  rules  and 
regulations: 

(a)  For  the  sale  of  waters  and  water  rights 
to  individuals,  associations,  corporations, 
municipalities,  and  other  political  sub- 
divisions of  the  state,  and  for  the  delivery 
of  water  to  users; 

( b > For  the  full  and  complete  supervision, 
regulation,  and  control  of  the  water  sup- 
plies within  the  state. 

(c)  For  the  complete  supervision  and  control 
of  acts  tending  to  pollute  watercourses, 
for  the  protection  of  the  health  and  safety 
of  all  the  people  of  the  state;  and  to 
pollute  shall  mean  such  contamination.  01 
other  alteration  of  the  physical,  chemical, 
or  biological  properties,  ot  any  waters  ot 
the  state,  including  change  in  temperature, 
taste,  color,  turbidity,  or  odor  of  the 
waters,  or  such  discharge  ot  any  liquefied, 
gaseous,  solid,  radioactive,  or  other  sub- 
stance into  any  w aters  of  the  state  as  will 
or  is  likely  to  create  a nuisance  or  render 
such  waters  harmful,  detrimental,  or  in- 
jurious to  public  health,  safety  or  welfare, 
or  to  domestic,  commercial,  industrial, 
agricultural,  recreational  or  other  legiti- 
mate beneficial  uses,  or  to  livestock,  wild 
animals,  birds,  fish  or  other  aquatic  life; 
and 

( d > Fstahlish  rules  and  regulations  governing 

and  providing  for  financing  by  local  paiti- 
cipants  to  the  maximum  extent  deemed 
practical  and  equitable  in  any  watei  de- 
velopment project  in  which  the  state  par- 
ticipates in  cooperation  with  the  United 
States  or  with  political  subdivisions  01 
local  entities. 

(2D  To  exercise  full  power  and  control  of  the  con- 
struction. operation,  and  maintenance  of  works 
and  the  collection  of  rates,  charges,  and  revenues 
realized  therefrom: 

(4)  To  sell,  lease,  and  otherwise  distribute  all  waters 
which  may  be  developed,  impounded,  and 
diverted  by  the  commission  under  the  provisions 
of  this  chapter,  for  the  purpose  of  irrigation, 
the  development  of  power,  and  the  watering  ol 
livestock,  and  lot  any  other  private  01  public 
use: 
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I'o  exercise  .ill  express  an J implied  lights,  power 
and  authority.  dial  ma\  be  necessaty.  and  lo 
do.  perforin,  and  cans  out  all  of  the  expressed 
purposes  ol  dm  chapter  and  all  ol  the  put  poses 
reasonably  implied  incidentally  llieieio  ot  law- 
fully connected  therewith, 
foaciiune.  own  and  develop  lands  tor  irrigation 
and  water  conservation  and  to  acquire,  own  and 
develop  dam  sites  and  reservoir  sites  and  to 
acquire  easements  and  lights  of  way  toi  diver- 
sion and  distributing  sy  stems; 

To  co-operate  with  the  United  States  and  any 
department,  agency  or  officer  thereof  in  the 
planning,  establishment,  operation,  and  main- 
tenance of  dams,  reservoirs,  diversion  and  distri- 
buting systems,  for  the  utilization  ot  the  waters 
of  the  state  for  domestic,  municipal  and  indus- 
trial needs,  irrigation,  flood  control,  water  con- 
servation, generation  of  electric  power  and  lot 
mining,  agricultural  and  manufacturing  pur- 
poses, and  in  this  connection  the  state  water 
conservation  commission  is  hereby  authorized, 
within  the  limitations  prescribed  by  law.  to 
acquire,  convey,  contribute  or  grant  to  the 
United  States  money  s,  real  and  personal  prop- 
erty. including  land  or  easements  lor  dams  and 
reservoir  sites  and  rights-of-way  and  easements 
for  diversion  and  distribution  systems  or  par- 
ticipate in  the  cost  of  any  project." 


Cooperation  and  Coordination  Authority 

Cooperation  and  coordination  authority  for  intrastate, 
interstate  and  international  waters  is  provided  in  Section 
0 1-02- 24 

"h I -02-24  Co-operation  and  co-ordination  with  all 
existing  agencies.  - The  commission  may  investigate, 
plan,  co-operate,  and  make  all  contracts  or  compacts 
necessary,  or  requisite; 

(1)  With  the  United  States  and  any  department, 
agency,  or  officer  thereof; 

(2)  With  the  states  of  Minnesota.  South  Dakota. 
Montana,  and  Wyoming,  and  with  any  otliei 
state,  and  with  any  department  or  officer  of 
any  state;  and 

(4)  With  the  Dominion  of  Canada  or  any  of  its 
provinces,  and  with  any  agency,  department,  or 
officer  of  the  Dominion  or  any  of  its  provinces. 
The  powers  granted  by  this  section  shall  extend  to  all 
waters,  whether  considered  as  intrastate,  interstate,  or 
international.  The  commission  is  specially  authorized 
and  empowered  to  co-operate  with  the  United  States 
or  any  of  its  agencies  concerned  with  investigating, 
planning,  conserving,  utilizing,  developing,  and  ban- 


dlmg  watei  in  any  form  lot  puiposesol  water  conser- 
vation. tlood  control,  prevention  ol  watei  pollution, 
oi  soil  reclamation,  oi  with  any  other  resources  ot  the 
state,  and  concerned  with  the  administration  of  the 
public  vvoi k s pi og i am  ol  the  state  oi  any  part  theieot 
The  commission  is  authorized  to  act  and  to  contract 
fully  with  the  United  States,  or  with  any  depaitmenl. 
agenev . oi  officei  thereot.  with  lull  powet  ot  pur- 
chase. sale,  oi  lease  to  s airy  out.  develop,  oi  admin 
istei  any  tedeial  project  within  this  state  or  partly 
within  the  state,  and  also  to  accept  and  to  use  any 
funds  provided  by  the  United  States  oi  any  agency 
thereof  tor  any  such  purposes." 

In  addition,  all  political  subdivisions  may  participate 
m planning  and  development  ol  projects  lor  the  bene- 
ficial utilization  and  control  ol  water  resources.  TTi is  in- 
cludes. counties,  townships,  cities,  park  districts,  soil 
conservation  disliicls.  irrigation  districts,  conservancy 
dixt i icts.  and  watei  management  districts. 


Appropriation  of  Water 

Appropriation  ot  watei  procedures  are  outlined  in 
Section  (i  1-04-02.  Anyone  intending  to  acquire  the  right 
to  the  beneficial  use  of  waters  must  make  application  to 
the  State  Engineer  lot  a water  permit  unless  the  water  is 
to  be  utilized  for  domestic  oi  livestock  purposes.  It  an 
impoundment  for  such  use  exceeds  (2-1  2 acre-feet 
capacity,  a water  permit  is  required  prior  to  initiating 
construction. 


Annual  Plan  of  Operation  (Reservoirs) 

Ail  annual  plan  of  operation  is  required  to  be  filed 
with  the  State  I ngmeei  by  the  operatoi  of  a resorvoii 
having  a capacity  of  more  than  1 .000  acre-feet. 


Interstate  Compacts 

North  Dakota  is  a party  lo  the  Yellowstone  Rivet 
Compact  with  the  states  of  Montana  and  Wyoming, 
which  allocates  the  watei'  between  Montana  and  AAy  li- 
ming based  on  measured  Hows  at  specified  points  on  an 
annual  watei  year  basis  to  I -24.  North  Dakota  Century 
Code.  I 

Quality  of  Water  Standards 

Quality  of  watei  standards  have  been  adopted  by  t be- 
st ate  and  submitted  to  the  federal  Watei  Pollution  Con 
Irol  Agcti.y  in  accordance  with  the  I ederal  Watii*  Pollu- 
tion Control  Act. 


Planning  Constraints 

\ ! ode i al  om ist rami  to  planning  is  the  I ish  and  Wild- 
lit o t oordination  \ct  ol  ll)(>4  wind)  provides  that  federal 
water  resources  development  projects  planned  must  he 
suhmitted  to  the  I S.  Fish  and  Wildlife  Service  for 
concm  renee.  I he  Federal  Water  Projects  Recreation  Act 


provisions  must  he  considered  when  allocating  costs  and 
determining  benefit-cost  ratios. 

WATER  LAWS  COMPILATION 

The  North  Dakota  State  Water  Conservation  Com- 
mission has  compiled  the  state  s watei  laws  as  of  I bos 
and  these  are  available  through  the  < ommission 


STATE  OF  SOUTH  DAKOTA 


GENERAL  BACKGROUND 

llistortcalh . the  State  ol  South  Dakota  has  a long 
record  of  a unique  combination  of  statutory  and  com- 
mon law  governing  water  rights.  This  law  of  water  l ight'', 
evolved  during  eat  iy  settlement  periods,  has  been  adapted 
to  meet  the  changing  social  and  economic  needs  ol  the 
people  living  in  this  area  and  to  meet  the  pattern  and 
purposes  ot  water  resources  development.  Stalutorv 
water  law  (the  law  of  water  shortage)  dates  from  Icrrt- 
lorv  ol  Dakota  legislative  enactments  in  I X6h  and  I XXI 
(embodied  in  stale  law  following  adainmenl  ol  stale- 
hood  in  I xxn | and  from  state  legislative  acts  in  Ixoo 
and  I ‘K)7.  culminating  in  a major  re-enactment  with 
modifications  and  expansion  in  I *>55.  Common  law  (the 
law  ol  leasonablv  adequate  watei  stipplv  I applications 
dale  1 1 1 <m  a letiitoii.il  Supreme  ( ourt  decision  in  ixxx 
and  amplified  and  modified  In  main  laid  decisions. 


The  coexistence  of  statutorv  and  common  law  tights 
in  water,  as  established  In  legislation  and  court  interpre- 
tations in  South  Dakota,  has  had  important  meanings  in 
the  development  of  the  current  law  ol  watei  rights  \'.i 
result  ot  the  statutes  enacted  in  I ‘>55  and  court  review 
of  these  statutes  in  ll,o4.manv  of  the  principles  applied 
in  earlier  court  decisions  ate  matters  ol  academic  interest, 
except  loi  the  specific  vested  tights  determined  theiebv 

State  policies  and  piograms  have  contributed  to  and 
have  m turn  been  governed  bv  this  law  of  watei  tights 
and  related  statutes  concerning  development  ot  watei 
resources  Influences  ot  federal  laws,  policies,  and  pro- 
grams are  reflected  in  South  Dakota  statutes  and.  con 
seqiientlv . in  the  state's  policies  and  programs 

I h is  presentation  o intended  as  a guide  m public  and 
private  development  ot  water  icsoinces.  including  related 
land  and  other  tesoiirccs  Inlet  pret  at  ion  ol  its  contents 
should  recognize  that  otilv  generalized  coverage  is  m 
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clink'd.  L laboration  or  application  in  gieater  detail  should 
be  the  subject  of  specific  inquiry . 

A chart  included  at  the  end  of  the  presentation  sum- 
marizes briefly  lor  each  subdivision  of  state  government 
the  authorities  and  relationships  in  the  lield  ot  water 
laws,  regulation,  and  development.  I his  differentiates 
between  those  state  agencies  primarily  responsible  for 
water  regulation  and  development,  and  the  water  ad- 
visory. research,  disaster,  and  information  agencies. 

WATER  RIGHTS 
Citations 

Citations  for  state  statutes  and  related  basic  docu- 
ments pertaining  to  water  rights  may  be  summarized 
with  explanations  as  follows: 

The  Constitution  of  the  State  of  Smith  Dakota  is 
silent  as  to  water  rights.  The  state  may  engage  in  con- 
structing works  of  internal  improvements.  Drainage 
and  irrigation  of  agricultural  lands,  generation  and 
sale  of  electrical  energy,  and  some  other  endeavors 
related  to  natural  resources  are  declared  to  be  public 
purposes.  Special  improvement  districts  may  be 
created  to  accomplish  these  purposes  (and  other  pur- 
poses through  court  decision),  provided,  that  creation 
of  such  districts  shall  be  by  favorable  vote  of  a major- 
ity of  the  electors  of  the  proposed  district  and. 
provided,  that  no  long-term  financial  obligation  shall 
be  incurred  unless  authorized  by  a favorable  vote  of 
the  majority  of  the  electors  of  such  districts. 

The  water  rights  statutes  are  contained  in  Chapters 
46-1.  46-2.  46-3.  46-4.  46-5.  46-6.  46-7,46-8.  46-1). 
46-10  of  the  South  Dakota  Compiled  Laws.  1667. 
These  statutes  provide  for  acquisition  of  appropriate 
water  rights,  define  "vested  rights”  including  riparian 
rights,  and  provide  for  regulation  of  water  use.  Both 
surface  waters  and  groundwaters  are  covered  in  equiv- 
alent degree.  The  administering  agency  is  the  Water 
Resources  Commission  with  power  to  promulgate 
rules  and  regulations.  Decisions  of  this  Commission 
are  subject  to  appeal  to  the  courts. 

Court  case  law  for  practical  purposes  in  current 
water  rights  determinations  is  embodied  in  one  broad 
South  Dakota  Supreme  Court  decision  (Knight  vs. 
Grimes,  et  al.  80  SD  517.  March  1 664 1.  In  this  case, 
the  Court  (1)  upheld  the  constitutionality  of  the 
1655  statutes.  (2|  accepted  the  statutory  definition 
of  "vested  rights”,  including  riparian  rights,  (5)  made 
beneficial  use  the  measure  of  the  right  irrespective  of 
the  statutory  or  common  law  basis  for  the  right.  (4) 
reaffirmed  the  priori! y-of-use  principle.  (5)  accepted 
the  statutory  definition  of  ground  water  thereby  re- 
moving the  distinctions  between  percolating  water 
and  underground  streams.  (6)  placed  acquisition  ot 
water  rights  on  the  statutory  basis  only . and  ( 7 ) estab- 
lished water  use  regulation  as  an  exercise  of  the  police 


power  ot  the  Slate.  I’lior  case  precedent  may  he 
applicable  concerning  some  details  of  the  statute, 
upon  issue  t his  cannot  be  foreseen. 

Court  case  law  concerning  riparian  landow  nership 
rights  in  relation  to  public  meandered  lakes  is  reflected 
in  numerous  decisions.  The  principles  interpreted 
therein  may  be  siimman/ed  by  ( I I the  private  riparian 
landow  net  owns  land  outright  to  "ordinary  high  water 
mark";  and  exposed  land  inwardly  to  "ordinary  low 
water  mark"  subject  to  public  access,  and  the  state 
owns  the  land  contained  w ithin  "ordinary  low  water 
mark",  not  as  a proprietor  but  in  trust  for  public 
recreational  (state  navigable)  purposes.  <2|  the  state 
may  supply  supplemental  water  (other  than  waters 
naturally  tributary  ) to  the  lake  up  to  "ordinary  high 
watermark”,  the  private  riparian  landowner  having  no 
adverse  claim  because  of  encroachment  by  water  upon 
the  strip  of  land  between  “ordinary  low  water  mark" 
and  "ordinary  high  water  mark",  (3)  meander  lines 
are  not  property  boundaries. 

Opinions  by  the  South  Dakota  Attorney  General 
having  special  importance  on  the  subject  of  water  in- 
clude opinion  of  May  21.  16.56.  concerning  rights  to 
use  water  from  public  meandered  lakes;  opinion  of 
June  7.  1665.  establishment  of  "ordinary  high  water 
mark"  for  public  meandered  lakes  is  a function  of  the 
Water  Resources  C ommission  pursuant  to  statutes  it 
ot  when  public  interest  requires;  opinion  ot  March  I I . 
1666.  concerning  precedence  of  domestic  use  over 
appropriative  water  rights.  There  are  many  other 
opinions  of  the  Attorney  General  of  South  Dakota 
relating  to  water  rights  and  water  resources  develop- 
ment. Specific  tactual  cases  should  include  reseatch 
of  such  opinions. 

Meanings  of  Water  Rights 

In  South  Dakota,  water  rights  are  private  propel ty 
rights  in  public  waters.  They  do  not  constitute  private 
ownership  of  water,  being  limited  to  privileges  ot  use. 
only  , although  under  certain  circumstances  vvatei  tights, 
temporarily  , have  many  of  the  attributes  ot  private  own- 
ership. As  property  rights,  water  rights  may  not  be  in- 
fringed. damaged,  not  taken  by  others  without  i nst  com- 
pensation. Water  lights  constitute  governmental  seem  tty 
for  investments  in  water  use  facilities  and  water  tesources 
developments. 

Water  rights  in  South  Dakota  are  statutory  Hie  gov- 
erning statutes  recognize,  define,  and  limit  common  law 
riparian  tights  and  such  statutory  declarations  ot  the 
common  law  ate  supported  by  decision  ot  the  South 
Dakota  Supreme  Court 

Beneficial  use  is  the  basis,  the  measure  and  the  limit 
of  a water  right  l nless  the  watei  is  used  beneticiallv  the 
light  to  use  ntav  be  foilcil  Beneficial  use  is  defined  as 
any  use  ol  watet  that  is  icasonahle  and  useful  and  beneti 
cial  to  the  appropriatoi  and  at  the  same  little  is  consistent 
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with  the  interests  ol  the  public  in  the  best  utilization  of 
water  supplies.  Domestic  use  (ordinary  household  uses 
by  a family  unit,  stoskwatering.  and  irrigation  ot  not  to 
exceed  one-half  acre)  has  precedence  over  all  other  water 
rights  and  such  other  water  rights  are  regulated  to  main- 
tain domestic  water  supplies.  Other  than  domestic  use, 
all  water  rights,  irrespective  of  purposes  served,  have 
equal  standing,  none  having  any  preference  over  am 
other.  Certain  special  privileges  are  granted  to  munici- 
palities. conservancy  sub-districts,  slate  government  fa- 
cilities. and  the  l lilted  Slates  for  acquisition  ol  water 
rights,  but  not  in  circumvention  of  the  principle  ol  equal 
standing. 

Prior  acquisition  of  a water  right  in  South  Dakota 
constitutes  the  better  right.  The  first  in  time  is  the  first 
in  right.  Priority  date  as  determined  by  statute  is  there- 
fore an  important  part  of  a water  right  along  with  con- 
tinuing beneficial  use  and  reasonably  efficient  methods 
by  which  water  is  put  to  use.  which  are  also  specified  in 
statutory  provisions.  Water  needed  to  satisfy  an  earlier 
priority  is  provided  from  available  water  supplies  before 
water  is  supplied  for  a water  right  of  later  priority. 
Priority  is  related  to  time  of  water  right  acquisition  and 
should  be  differentiated  from  preference  in  water  use. 

Beneficial  use  implies  diversion  and  control  ol  water 
and  application  to  accomplish  a purpose,  consequently, 
control  of  water  to  alleviate  damage  but  without  useful 
application  otherwise  (Hood  control  or  Hood  prevention) 
is  not  a "beneficial  use"  pursuant  to  statute,  and  is  not 
subject  to  acquisition  of  water  rights. 

Acquisition  of  water  right  confers  a private  privilege 
to  use  the  public  water  supplies  only.  It  does  not  grant 
easement  or  any  other  rights  in  properties  of  another 
owner  which  may  be  necessary  for  works  to  put  the 
water  to  beneficial  use.  Neither  does  it  obviate  the 
liability  for  damages  to  properties  belonging  to  another 
owner  which  may  result  from  application  of  water  to  a 
beneficial  use.  The  use  of  water  pursuant  to  a water 
right  is  subject  to  the  same  common  law  principles  con- 
cerning personal  liability  as  are  applied  to  any  other 
artificial  (man-made)  improvement  which  may  change 
natural  conditions  so  as  to  damage  the  properties  of 
another  owner. 

Degree  of  beneficial  use  is  not  a measure  of  the  valid- 
itv  of  a water  right,  provided  that  reasonably  efficient 
methods  and  facilities  are  used  in  application  ol  the 
water.  The  water  user  is  entitled  to  and  limited  by  the 
amount  of  water  that  he  needs  and  applies  to  beneficial 
use.  irrespective  of  the  quantity  of  water  specified  in  his 
water  right  document 

Water  rights,  except  domestic  use.  may  be  condemned 
m order  to  apply  the  water  to  another  beneficial  use  by 
another  user  or  prospective  user  Through  this  provision, 
flexibility  is  provided  to  meet  changing  patterns  ol  need 
and  the  otherwise  more  permanent  allocations  ot  water 
for  specified  purposes  may  be  avoided.  In  essence,  the 


abilitv  and  willingness  to  pay  just  compensation  for  lire 
taking  ot  a pioperty  light  in  public  water  supplies  is  the 
measure  of  so-called  “more  important  needs  lor  water 
Otherwise  a water  right  owner  is  protected  in  In-  water 
right  in  accordance  with  his  relative  priority  so  long  as  he 
uses  the  water  beneficially  pursuant  to  his  water  right 

When  storage  of  water  for  later  use  is  part  of  a water 
right,  water  in  unusable  portions  ot  the  storage  space 
(dead  or  sill  space)  is  considered  to  be  part  ot  the  benefi- 
cial purposes  to  be  served  by  the  water  in  usable  portions 
of  the  storage  space  (conservation,  or  flood,  or  multiple 
use.  or  etc.  space).  In  essence,  once  stored  the  water  may 
be  considered  to  be  privately  owned  water,  being  subject 
only  to  the  requirement  that  it  is  to  be  used  beneficially 
pursuant  to  the  water  right  by  reasonably  efticient 
means. 

WATER  REGULATION 
Basic  Authority 

The  general  oversight  and  full  control  ol  all  waters  in 
the  Slate,  surface  and  underground,  and  the  regulation 
of  water  use  therefrom  are  the  responsibility  ot  the  Water 
Resources  Commission,  litis  Commission  is  directed  to 
regulate  and  control  the  development,  conservation  and 
allotment  of  the  waters  of  the  Stale  according  to  the 
principles  of  beneficial  use  and  priority  of  appropriation. 
Regulation  may  be  exemplified  by  the  following  types 
of  procedural  actions: 

( 1 ) Issuance  of  permits  to  appropriate  water  upon 
application  therefor  and.  following  inspections, 
issuance  of  certificates  of  construction  and 
water  licenses,  including  those  providing  foi 
impoundments  of  water. 

(2)  Issuance  of  restrictive  orders  concerning  diver- 
sions of  water  as  are  necessary,  including  polic- 
ing action  through  local  watermasters  and  water 
use  control  areas. 

(3)  Determine  current  validity  of  water  rights, 
adjust  in  conformity  therewith,  and  publicly 
issue  such  determinations. 

(4)  Review  and  make  recommendations  concerning 
all  stale  and  federal  projects,  including  coordi- 
nation of  project  formulation. 

(5)  Approve  flood  control  plans. 

((>)  Participate  in  inter-state  activities,  including 
water  compact  negotiations  and  administration. 

(7)  Administer  water  well  drillers  licensing. 

(X)  Control  well  spacing,  capac  y.  depth,  etc.,  so 
as  to  optimize  developn  t of  ground  water 
supplies. 

(0)  Establish  and  maintain  observation  well  net- 
work. 

( 10)  Supervise  and  assist  water  resources  improve- 
ment districts  of  various  kinds  in  the  conduct 
of  their  business. 


(11)  Participate  as  membeis  ol  state  regulators  intei- 
agency  boards  in  pollution  and  water  quality 
eontro1.  weather  tnoUit'ieation  and  soil  and 
water  conservation, 

(12)  Fstablish  "ordinary  high  water  mark"  and 
"ordinary  low  water  mark  " lor  meandered  pub- 
lic lakes  as  dictated  by  public  interest. 

Water  Quality  and  Pollution 

Water  quality  and  pollution  are  governed  by  Chapter 
40-25  of  the  South  Dakota  Compiled  Laws.  Il>ti7.  as 
amended  by  Chapter  27‘)  of  the  Session  Laws  of  ll>bl> 
Administration  is  vested  in  the  Committee  on  Water 
Pollution,  having  seven  members. 

Quality  of  water  standards  may  be  established  to 
protect  the  public  health  and  welfare,  present  and  pro- 
spective use  as  public  water  supplies,  propagation  of 
fish  and  aquatic  life,  wildlife,  recreational  pursuits,  agri- 
cultural uses,  industrial  supplies,  and  other  legitimate 
uses.  Such  standards  become  effective  upon  adoption  by 
the  Water  Pollution  Committee  after  public  hearings. 

The  public  waters  may  be  classified  into  two  cate- 
gories. "Class  A"  waters  are  those  in  which  pollution  or 
contamination  can  be  controlled  by  standards.  “Class  B" 
waters  are  those  which  are  more  important  to  the  state 
as  carriers  of  wastes,  provided  that  such  wastes  are  not 
detrimental  to  public  health.  No  interstate  or  navigable 
waters  can  be  classified  as  "Class  B"  waters. 

Investigations  as  to  pollution,  including  public  hear- 
ings. may  be  initiated  by  the  W'ater  Pollution  Committee 
and  are  mandatory  through  a written  request  from  the 
governing  body  of  a municipality,  a city  or  county  board 
of  health,  or  one  hundred  electors  of  the  state.  Deter- 
minations as  to  cause,  orders  to  cease  pollution,  and  en- 
forcement procedures  through  the  courts  are  provided. 

Permits  to  discharge  wastes  are  required  and  are  ob- 
tained through  the  Water  Pollution  Committee. 

Continuing  inspection  and  regulation  of  public  sewage 
treatment  is  maintained.  Sewage  treatment  plant  oper- 
ators work  shops  help  provide  pollution  insurance. 

Public  Water  Supplies 

Construction  of  public  water  supply  systems,  includ- 
ing plans  therefor  and  operation  thereof,  are  regulated 
by  the  Department  of  Health  in  accordance  with  rules 
and  regulations  promulgated  pursuant  to  the  general 
health  laws  (Title  54  of  the  South  Dakota  Compiled 
l aws.  Il)(>7) 

Quality  of  water  supplies  provided  for  public  con- 
sumption and  domestic  use  is  regulated  as  to  biological 
constituents.  Chemical  quality,  while  analyzed  on  a con- 
tinuing periodic  basis,  is  not  considered  to  be  reasonably 
administrable  through  establishment  and  enforcement  of 
desirable  criteria,  since  chemical  quality  in  water  supply 


sources  is  variable  and  in  most  cases  is  highly  saline  by 
drinking  water  standards  (2000  + partsper  million  I 

Regulatory  coverage  may  be  exemplified  by  the 
following  actions: 

( I ) Approval  of  professionally  prepared  construc- 
tion plans  for  public  water  supply  systems. 

(2 ) Inspections  of  operations  of  public  water  supply 
treatment  and  distribution  systems, 

(5)  Laboratory  analysis  of  water  supplies,  law  and 
treated. 

(4)  Official  approval  of  satisfactory  public  water 
supplies. 

(5)  Conduct  of  water  supply  treatment  plant  oper- 
ators work  shops. 

Stream  Flow  Regulation 

Low-flow  regulation  is  a part  of  water  rights  admin- 
istration. the  criterion  being  maintenance  of  current 
natural  flows  at  rates  sufficient  to  satisfy  "domestic  use" 
requirements,  including  stock-watering.  Releases  of  water 
from  reservoirs  are  regulated  to  maintain  stream  (lows 
only  if  one  of  the  purposes  for  which  the  reservoir  was 
built  is  pollution  or  low-flow  augmentation  as  provided 
in  water  rights.  Water  diversions  for  low-flow  improve- 
ment. likewise,  are  covered  and  regulated  through  water 
rights  procedures. 


Recreation,  Fish  and  Wildlife 

Regulation  for  recreational  use.  li  hery.  and  wildlife 
in  natural  meandered  public  lakes  is  a function  of  the 
Commission  and  Department  of  Game.  Fish  and  Parks 
under  authorities  contained  in  Title  41  of  the  South 
Dakota  Compiled  Laws.  I%7.  This  agency  administers 
the  state-owned  land  within  ordinary  low  water  mark  of 
meandered  public  lakes.  Such  ownership  is  not  proprie- 
tary but  is  held  in  trust  for  public  recreational  purposes 
(state  navigable  purposes). 

Artificial,  man-made  improvements  lot  meandered 
public  lakes  or  creation  of  recreation,  or  fish  and  wildlife 
lakes  are  subject  to  acquisition  of  water  rights  covering 
the  water  supplies  to  be  used  and  the  facilities  to  be 
built.  Water  diversions  and  use  for  these  beneficial  pur- 
poses are  regulated  pursuant  to  water  rights  statutes 
Otherwise  management  of  the  improved  or  new  lake 
waters  for  recreational  put  poses  is  the  same  a>  tor 
meandered  public  lakes  in  their  natural  condition. 

Regulatory  actions  include. 

( 1 ) Promulgating  and  policing  safety  regulations. 

(2)  Issuance  of  boating,  fishing,  and  hunting  licenses. 

(5)  I nlorccment  of  laws  pertaining  to  lake  usage. 

(4)  Fishery  and  iecreaiion.il  area  management. 


WATER  RESOURCES  DEVELOPMENT 
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Background 

Water  resources  development,  with  some  exceptions, 
is  handled  through  stale  enabling  legislation  piovtding 
lor  creation  and  management  of  taxing-power,  (some 
exceptions)  special  improvement  districts.  The  principal 
water  resomces  enabling  statutes  are  contained  in  C hap- 
lets 4o- 12.  4<v  1 5.  4o-|4.  and  40- 1 5 ( Irrigation  District ). 
40-20.  4o-2l.  4o-22.  46-25  (Drainage  District).  4(i-l(i 
(Conservancy  District).  46-24  (Watershed  District),  of 
the  South  Dakota  Compiled  Laws.  1 067.  These  special 
improvement  districts  are  empowered  to  construct  water 
projects  or  to  sponsor  stale  oi  federal  projects. 

I tiles  7 (Counties).  8 ( I ow usliips).  l>  ( Municipalities), 
ol  the  South  Dakota  Compiled  Laws.  1467  contain 
authorities  for  these  public  agencies  to  engage  in  certain 
types  of  water  resources  developments,  directly  or  as 
sponsors  m state  or  federal  projects. 

None  of  these  subdivisions  of  state  government  can 
obligate  the  State  of  South  Dakota. 

Certain  exceptions  exist  in  South  Dakota  statutes  for 
development  of  water  resources  by  agencies  of  state 
government. 

The  state  legislature  max  authorize  construction  ol 
water  projects  and  fund  specified  developments  through 
appropriation  of  general  fund  monies.  While  constitution- 
ally permissive,  state  government,  as  such,  does  not  obli- 
gate itself  through  sponsorship  of  the  construction  of 
federal  water  projects,  although  state  government  does 
provide  funding  for  cooperation  in  federal  water  data- 
colleeting  and  project  planning. 

Another  exception  concerns  the  construction  of  water 
and  water  related  projects  and  sponsorship  of  federal 
projects  bv  the  Game.  f ish,  and  Parks  Commission.  This 
state  agency  has  funding  separate  from  annual  or  biennial 
appropriations  by  the  legislature.  Some  of  these  funds 
are  used  to  develop  or  sponsor  water  projects  related  to 
fish  and  wildlife.  Recreational  purposes  otherwise,  how- 
ever. do  not  normally  share  in  such  separate  funding, 
except  as  user  fees  may  he  prescribed. 

All  special  districts  are  created  through  local  petition, 
public  hearings,  favorable  vote  of  the  electorate  of  the 
proposed  district,  certification  by  the  creating  public 
entity  . and  formal  documentation  of  the  creating  actions. 
One  exception  exists.  A watershed  district  may  be 
created  through  a 60'  petition  in  lieu  of  election. 

These  special  districts  may  commit  themselves  to  fi- 
nancing ol  project  construction  or  to  long-tetm  sponsor- 
ship of  state  or  federal  projects  only  through  favorable 
vote  upon  the  question  In  their  respective  electorates 

Taxing  power  is  a special  assessment  against  the  prop- 
erty benefited,  except  watershed  districts  which  have  a 
choice  of  financing  method.  The  levies  are  made  by  the 
governing  boards  and  collected  through  the  county  lax 


collecting  officials.  Some  districts  use  the  state  treasury 
as  a depository  tor  tax  monies  received:  others  may 
designate  a dcposiloiy  ol  then  ow  n choice. 

C ertain  non-taxing-power  improvement  districts  may 
be  created.  These  drstiicts  finance  then  operations  by 
service  chaiges.  Otherwise,  creation  and  management  is 
similar  to  those  lot  taxing  power  improvement  districts. 

Citations 

1.  Taxing-Power  Districts 

Ihe  Conservancy  District  Act  is  codified  in 
Chapters  46-17  and  46-18  of  the  South  Dakota 
Compiled  Laws.  1 667. 

The  Irrigation  District  Act  is  Chapters  46- 1 2. 
46-1.'.  4(i-l4.  and  46-15  of  the  South  Dakota 
Compiled  Laws.  Il>67. 

The  Wateished  District  Act  is  Chaplet  4o-24  of 
the  South  Dakota  Compiled  laws.  1667 

The  Drainage  District  Act  is  Chapters  46-20. 
46-21.  46-22.  and  46-24  of  the  South  Dakota 
Compiled  Laws.  1 467 

Die  Sanitary  District  Act  (water  supply  and 
sewage  treatment  outside  of  municipalities)  is 
Chapter  54- 1 7 of  the  South  Dakota  Compiled 
Laws.  1 4(,7. 

2.  Non-Taxing-Power  Districts 

Hie  Water  Conservancy  District  Act  is  Chapter 
4(i-l6  of  the  South  Dakota  Compiled  Law  s.  1467. 

The  Soil  and  Water  Conservation  Act  is  Chapter 
58-7  and  58-8  of  the  South  Dakota  Compiled 
Laws.  1467. 

3.  Special  Related  Statutes 

Zoning,  as  a part  of  water  resources  develop- 
ment. can  be  accomplished  under  laws  governing 
Counties  through  a County  Zoning  Commission  as 
provided  in  Chaplet  11-2  of  the  South  Dakota 
Compiled  1 aws,  14o7. 

State  comprehensive  planning  coordination  is 
provided  in  Chaplet  II  I of  the  South  Dakota 
Compiled  Laws.  1467.  State  watei  and  related 
land  planning  is  assigned  to  the  Watei  Resomces 
Commission. 

State  Policy 

Perhaps  the  best  summary  of  the  policy  of  the  State 
of  South  Dakota  concerning  water  resources  develop- 
ment may  be  presented  by  quotation  from  the  Conser- 
vancy District  Act  of  the  South  Dakota  Compiled  Laws. 
1467.46-17-2 

"It  is  the  intent  of  this  Chaplet  to  relate,  leasonahly 

and  equitably,  the  financing  of  watei  icsouices  piop 
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eels  to  the  degree  ot  benetits  received  from  such 
water  resources  projects  bv: 


( 1 ) provisions  wherein  state-wide  financing  will  be 
forthcoming  for  those  phases  of  water  resources 
development  which  concern  the  general  welfare 
ot  the  people  in  the  state  and  result  in  state-wide 
benefits; 

(2)  provisions  whereby  specific  areas  will  finance 
those  phases  of  water  resources  development 
which  provide  general  benefits  to  the  people  in 
such  areas; 

(.'l  provisions  whereby  water  users  or  direct  bene- 
ficiaries of  water  control  and  regulation  will 
finance  those  phases  of  water  resources  develop- 
ment which  provide  water  for  use  or  which 
protect  or  enhance  the  values  of  property; 

(4)  provisions  whereby  assignment  of  administrative 
jurisdiction  and  responsibility  for  the  various 
phases  of  water  resources  development  are  re- 
lated to  such  variable  degrees  of  benefits." 


Application  of  Law  and  Policy 


Reflecting  this  policy  as  related  to  usual  sponsorship 
of  federal  water  resources  development,  the  following 
relationships  are  pertinent; 


(I) 


Stale-wide  sponsorship  and  financing  of  turn- 
federal  obligations  is  through  specific  act  by  the 
Legislature  with  probable  administration  for 
multiple  purposes  in  the  South  Dakota  Conser- 
vancy District  and  for  single  purposes  in  other 
appropriate  agencies,  the  coverage  of  sponsor- 
ship and  degree  of  financing  as  determined  by 
the  Legislature. 

t or  indirect  areal  benefits  from  water  resources 
projects  all  or  portions  of  the  obligations,  spon- 
sorship and  financial,  may  be  undertaken  by 
Conservancy  Sub-Districts  covering  multiple  or 
single  purposes.  Taxing  power  of  these  Sub- 
Districts  cannot  exceed  one  mill  on  all  taxable 
property . 

For  direct  benefits  from  water  resources  proj- 
ects. accruing  to  property  owners  using  water  or 
receiving  protection,  non-federal  sponsorship 
and  financing  may  be  obtained. 

(a)  for  Bureau  of  Reclamation  irrigation 
features  from  Irrigation  Districts  whose 
financing  power  consists  ot  special  assess- 
ments (not  statutorily  limited!  on  irrigable 
lands. 

(b)  for  Corps  of  Engineers  flood  control  pur- 
poses from  Watershed  Districts  whose 
financing  capability  stems  from  either  01 
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both  a maximum  one  mill  levy  on  land 
and  buildings  and  special  assessments  (not 
statutorily  limited)  on  the  teal  properties 
benefited  and  Municipalities.  Counties, 
and  Townships  whose  financing  powers 
are  in  budget  appropriation  ordinances; 

(c)  for  Soil  Conservation  Service  flood  pre- 
vention structural  improvements  from 
Watershed  Districts  (financing  capability 
as  above),  and  for  soil  erosion  and  land 
treatment  from  local  Soil  and  Water  Con- 
servation Districts  working  through  and 
with  landowners  in  the  Watershed  District. 
Soil  and  Water  Conservation  Districts 
have  no  taxing  power.  Financing  of  these 
organizations  activities  is  by  charges  I'oi 
services  performed; 

(d)  for  Bureau  of  Reclamation  and  Corps  of 
Engineers  electric  power  features,  non- 
federal  sponsorship  as  such  not  being  re- 
quired. from  purchases  of  energy  by 
public  bodies  and  cooperatives,  first,  and 
with  surpluses  by  private  entities; 

(e)  for  Corps  of  Engineers  navigation  features, 
for  which  sponsorship  as  such  is  not  re- 
quired. from  operators,  shippers,  indus- 
tries. and  municipalities  as  appropriate 
covering  use  and  supplemental  navigation 
features; 

(f)  for  all  federal  agencies  incorporation  of 
recreation  and  fish  and  wildlife  enhance- 
ment features  front  Conservancy  Sub- 
Districts  (financing  capability  as  above) 
in  addition  to.  or  in  conjunction  with  the 
state  agency.  Came.  Fish  and  Parks  Com- 
mission. whose  financing  capability  is 
through  hunting  and  fishing  license  tees 
(for  fish  and  wildlife  features)  and  bv 
either  or  both  Legislative  appropriations 
or  user  fees  (for  recreational  features), 
and  from  Watershed  Districts.  Municipal- 
ities or  Counties  (financing  capabilities  as 
above); 

(g)  for  all  federal  agencies  incorporation  of 
municipal  and  industrial  water  supplies 
from  Municipalities  (incorporated).  Sani- 
tary Districts  (i ura! I (financing  through 
County  government ).  and  public  01  pi  ivate 
industries; 

(h)  for  all  federal  agencies  mcoipoiation 
of  pollution  or  quality  control  01  low- 
flow  augmentation  from  Conservancy  Sub- 
Districts.  Municipalities  and  S.mit.nv  IV 
tricts. 

(i)  lor  otliei  pin  poses  built  uitotedei.il  prot- 
ects appropriate  adaptation  is  piohahlc 
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lot  local  construction  and  operation  Some  basic  piob 
loins  would  e\isl  in  adapting  such  Districts  lo  meel 
federal  laws  and  regulations. 


Drainage  Districts  are  not  appropriate  subdivisions  ol 
state  government  to  sponsor  federal  water  projects.  Pecu- 
liarities of  then  tinanciim  and  management  are  designed 


STATE  OF  WYOMING 


ADMINISTRATION  OF  WATER  RIGHTS 

State  Engineer  and  Board  of  Control 

In  1885  the  Legislative  Assembly  of  the  Territory  of 
Wyoming  created  the  office  of  Territorial  Engineer.  It 
gave  him  general  supervision  of  the  diveision  and  division 
ol  the  water  of  the  natural  streams,  and  supervision  ot 
the  Water  Commissioners  of  the  territory.  In  1880. 
i Iwood  Mead  was  appointed  to  he  the  first  Territorial 
Engineer  When  Wyoming  became  a Slate.  Mr.  Mead 
became  the  firs!  Slate  Engineer,  lie  was  largely  respon- 
sible for  the  constitutional  provisions  and  the  first  water 
laws. 

The  Constitution  created  the  office  of  the  State 
Engineer  and  gave  him  general  supervision  ot  the  waters 
ot  the  State  and  ot  the  officers  connected  with  itsdistti 
bulion.2  I pon  proper  application,  he  issues  permits  for 
the  use  ol  water,  and  through  the  Division  Superintend 
cuts,  supervises  the  water  ot  the  State:’  lie  is  now  also 


responsible  for  coordinating  a State  water  and  lelafed 
land  resource  plan  4 

The  State  Hoard  of  C ontrol  was  also  constitution  -Its 
created.  Its  duty  is  to  supervise  appropriation,  distulni 
tion  and  diversion  of  water  throughout  the  State  I he 
Hoard  consists  of  five  members  - the  four  Water  Division 
Superintendents  and  the  State  1 ngineer  The  Hoard  has 
power,  after  propei  notice  and  hearing,  to  accept  oi 
reject  proofs  of  appropriation"  and  various  types  ot 
amendments  to  existing  water  rights.7  The  Hoard  also 
hears  and  decides  the  questions  of  abandonment  and 
other  water  problems"  Its  decisions  are  suh|ect  to  te 
view  by  the  Courts. 

Each  ol  the  four  Water  Division  Superintendents  is  m 
charge  of  a Water  Division  They  supervise  the  Water 
Commissioners  in  then  lespeclivc  Division  lhe\  also 
control  the  storage  and  use  ol  watei.  accept  proots  ol 
appropriation,  and  hold  hearings  on  rations  mallets 
They  are  supervised  by  the  State  I ngineei  1,1 

I ach  of  the  tour  Watei  Divisions  is  divided  into 
Watei  Distiicts  11  Commissioners  are  appointed  In  the 


6.  Recreation  Commission 


Govcinoi  unli  the  lecommcndallnn  ol  l ho  Dimsioii  Su 
penniendeni  ami  advice  ol  the  piopci  ( omits  ( omims 
Mutters  ' I he  Watei  ( ommissionei  is  the  duel  admmis- 
1 1 at oi  ol  ss.ilei  in  Ins  th s 1 1 lot  11  Ills  decisions  aie  snhieet 
to  appeal  In  the  Division  Supei inleiideti t . then  to  the 
Stale  I ngincei.  and  finally  to  the  ( dints.14 

Other  State  Agencies 

Sesen  nlhei  state  agencies  have  an  mteiest  in  ssatei 
matters.  I lies  aie  the  hoard  ol  I and  Commissioners.  the 
Depaitineni  ol  Public  Health,  the  (lame  and  I ish  Com- 
mission.  the  Highway  Commission,  the  Depaitineni  ol 
I conomic  Planning  and  Development,  the  Recication 
Coniniission.  and  the  Stale  Soil  and  Watei  Conservation 
Committee  Then  mleresls  aie 

1.  Board  of  Land  Commissioners 

Hie  hoaid  ol  I and  Coinmissioneis  oversees  the 
managemenl.  leasing,  and  sale  ol  stale  lands  I Ins 
includes  watershed  protection  through  erosion  con- 
liol  and  water  conservation  practices. 15 

2.  Department  of  Public  Health 

The  Depaitineni  ol  Public  Health  oversees  con 
trol  ol  ssatei  quality  and  lias  promulgated  svalci 
c|iialils  standards  under  the  federal  Walei  Pollution 
Control  Act  ol  I'lns 

3.  Game  and  Fish  Commission 


I he  Recieation  Commission  mas  acquiie  ssatei 
to  serve  state  paths,  public  recreation  grounds. 
Iiistoi  ical  landmai  ks.  and  historical,  atchaeologtcal. 
geological  and  ecological  sites  now  existing  or 
cieated  later 

7.  State  Soil  and  Water  Conservation  Committee 

Hie  Stale  Soil  and  Watei  Conservation  Cotnmii- 
lec  oigam/es  and  coordinates  Soil  and  Watei  Con- 
servation Districts  for  the  betlei  use  ol  Wyoming 
water  ' 1 

Local  Water  Districts 

Hiere  aie  nine  dilleienl  types  ol  local  watei  dislucts 
that  ate  presently  operating  in  Wyoming.  All  ol  these 
dist i rets  are  formed  by  oidei  of  the  Distnct  Court  altei 
petition  by  a required  numhei  of  landowneis.  lhe  dis- 
lncls  include 

1.  Irrigation  Districts 

Irrigation  Dislucts  may  be  fontted  to  ( 1 1 te- 
cl.iun  and  nngale  lands.  (21  construct  and  operate 
water  sloiage  and  disliibulion  facilities  and  elect i ic 
powei  plants,  and  (ol  make  and  sell  elect i ic  powei 
incident  to  the  otltei  functions.  District  lauds  need 
not  be  connected,  but  each  1 1 act  within  the  district 
must  have  benefits  exceeding  costs  Hiere  are  pie- 
senllv  .'4  iniealion  distncls  in  Wyoming  " 


The  Game  and  lash  Commission  has  lhe  duly  to 
develop  and  manage  water -based  leciealion  The 
Commission  may  acquiie  walei  lights  for  recrea- 
tional put  poses  by  making  propei  application  to 
the  Stale  I ngineei  17 

4 Highway  Department  and  Geological  Survey 

lhe  Highway  Depailmenl.  in  coopcialion  with 
the  l S Geological  Survey,  conducts  llood  water 
studies  lor  highway  planning  purposes."* 

5.  State  Department  of  Economic  Planning  and 
Development 

The  Department  is  the  succcssoi  to  lhe  Wyo- 
ming Natural  Resource  Board  which  was  abolished 
as  ol  July  I.  IWf  lhe  Depailmenl  has  as  iis  pui- 
pose.  lhe  planning  lot  and  the  development  of  the 
physical  and  economic  resources  of  the  slate.  I lie 
Department  consists  of  the  Divisions  of  Water. 
Indiislnal.  and  Mineral  Development  and  also  the 
Office  of  the  Chief  of  Stale  Planning 


2.  Drainage  Districts 

Dunnage  districts  may  be  formed  to  construct 
and  maintain  chains,  levees,  and  diainage  ditches 
Hie  district  may  include  several  noncontiguous  oi 
disconnected  tracts  of  land  But.  as  is  the  case  in 
many  of  the  oldet  watei  distnct  laws,  benefits  ate 
to  exceed  costs  on  each  Had  I'here  are  presently 
20  drainage  dislucts  in  Wyoming.' 

3.  Jointly  Operated  Irrigation  and  Drainage  Districts 

litigation  dislucts  and  drainage  distncls  can  co- 
operate m lhe  opeiation  and  maintenance  ol  then 
respective  systems  \ governing  body,  called  the 
Board  of  District  Managcis.  is  composed  ol  eitliei 
one  oi  two  coinmissioneis  fiom  each  distnct  co- 
opeialing  There  is  one  jointly  opeialed  tiiigatiou 
and  dunnage  chslncl  in  Wyoming  at  piesenl  1 

4.  Water  Conservancy  Districts 

Walei  ( onscivanev  Distncls  may  be  mg.iui/cd 
lot  conserving,  developing,  and  siabih/mg  supplier 
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.il  walei  ini  domcstk  lianspoilation.  iiklusln.il. 
iiunulac 11111111!  inigalum.  powci.  iccieation  and 
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houndaiics  hi  olltci  governmental  units 
llowesei  lust  . 1 .1  ss  v iiu’s  imisi  give  ilion  consent 
Ikt'i  lltev  n la  \ bo  nis.'  I tided  in  llio  district  llicic 
.11.  ilnoo  walei  oniisoivaikA  districts  in  Wyoming 
al  llio  pioscnl  time  * 

5 Soil  anil  Water  Conservation  Districts 

Soil  and  W aloi  l on  sol  sal  uni  l)isli  lots  In  mo  laikl- 
IkiUlois  loeeiliot  min  effective  woikgmups  in  ex- 
aiiuik'  soil  a ml  vsaloi  ooiisonalion  needs.  lliou 
priikip.il  i ul oi osis  ato  l*>  ptovonl  oiosion.  oonlrol 
nun'll,  ami.  in  oonoial.  in  piomolo  boiloi  Use  nl 
soil  ami  sialoi  llu'so  pi obloms  aio  generally  huger 
than  llio  aio.i  oonlainoil  in  pisl  ono  larni.  riioioloro. 
soioial  landownois  working  with  oaoli  olhet  aiul 
llio  Sml  ( oiisoia  alioti  Son  loo  allack  llioso  probloms 
undei  todoral  laws,  suoli  as  IV  l 5t>(>,  llio  Small 
Watersheds  Project  \oi.  Soil  and  Waioi  C onsoiva- 
t ii >n  Disli lot'  mas  orgam/e  aoi oss  llio  linos  sit  ollioi 
oovoi nmental  and  disinoi  boundaries.  Wyoming 
presently  has  45  ss>il  and  water  conservation  dis- 
iriois  svhioli  include  approximately  90  peroent  "I 
llio  area  ot  llio  stale. 

6 Watershed  Improvement  Districts 

llio  most  recent  Water  Distrioi  Aoi  ssas  passed 
m HIM,  ll  pormils  lormiiig  ofwateished  imptove- 
menl  districts,  fhoso  districts  mas  bo  formed  as 
suhilisiriots  ot  soil  and  ssator  conservation  distnols. 
The  purpose  of  the  watershed  improvement  dis- 
trict mas  bo  to  control  erosion.  Hood  water,  and 
silt.  The  district  mas  store,  develop,  use  and  dis- 
pose of  ssator.  The  area  included  mas  be  within  a 
single  oi  adjoining  svaleishods.  The  area  mas  in- 
clude a part  of  one  or  more  soil  and  water  eonser- 
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vatiofl  districts. 

\dvantagcs  of  watershed  improvement  districts 
over  soil  and  water  conservation  districts  are  the 
watershed  improvement  districts’  financial  possets 
Tlie  soil  and  water  conservation  districts  cannot 
incur  debt,  build  and  run  facilities,  oi  less  eltaiges 
or  taxes  Wateished  improvement  districts  have  all 
these  powers.  Tin’s  can  charge  for  special  benefits 
to  land.  They  mas  acquire  properly  They  have  the 
power  of  eminent  domain,  rites  may  mom  debt 
Hies  mas  contract  with  other  gosernmetilal  units 
at  any  level.  At  present  there  is  one  ssatc'slted 
improvement  district  in  Wyoming.** 

7.  Water  and  Sewer  Districts 

llio  purposes  oi  waior  and  sosvot  distnols  are  to 
suppls  domestic  svaict.  sewage  systems,  and  ot 


s toi  m ill  am  systems  outside  cities  ami  towns  I oc  al 
improvement  distnols  also  can  bo  burned  undoi 
tins  law  There  ate  two  water  and  sewer  districts 
and  two  so  wo  i distnots  prosontK  m Wyoming 
Ol hoi s ate  in  rations  stages  ol  loi illation." 

8.  Sanitary  and  Improvement  Districts 

Sanitary  and  impiovement  districts  may  bo  oi- 
eani/ed  in  unmoorpoiatod  areas  to  tacilitalo  the 
ostablishmonl  and  maintenance  ot  salislaoloiy 
ivalci  works  and  sewage  disposal  There  are  live 

sanitaiv  and  improvomoiit  distnols  in  Wyoming  at 
. . 30 

the  present  tune. 

9.  Health  Districts 

t itles,  towns,  counties,  and  unincorporated 
areas,  either  in  combination  nr  separately,  can  ot- 
gatti/e  into  health  districts.  The  District  Boatd  ol 
Health  submits  its  budget  lo  t lie  ( ounty  t ommis- 
stoners  who  may  levy  up  to  I mill  ot  propci ty  lax 
for  health  purposes.  Health  Departments  may  make 
mles  to  prevent  disease  and  promote  public  health 
In  controlling  water  quality.  Tlioio  are  presently 
two  health  districts  in  the  State  ol  Wyoming  11 

OBTAINING  A WATER  RIGHT 

The  present  method  of  obtaining  a light  to  use  watet 
in  Wyoming  is  under  the  supervision  ot  the  Slate  Engi- 
neer and  the  Board  ol  Control  litis  system,  which  was 
first  established  in  18‘>0.  became  the  prototype  tot 
othet  W'estet n States.  Hie  method  outlined  is  exclusive  '' 
and  those  who  divert  watet  without  first  obtaining  a 
permit  liom  the  Slate  Engineer  are  guilty  ol  a misde- 
meanor. 14  Ihe  same  baste  procedure  is  used  tot  sml.iee 
water  and  underground  watet.  ,s 

"Any  person,  association  or  corporation  may  acquire 
the  right  lo  use  walet  litis  includes: 

"municipal  corporations  (which)  shall  have  the 
same  light  as  individuals  to  acquire  lights  by  prim 
appropriation  to  the  use  ol  walei  loi  domeslic 
and  municipal  purposes.  “ 47 
ll  an  application  anticipates  a diversion  in  excess  ot  dx 
e.l.s.  or  leelamation  ol  over  1.000  actes.  the  State  I ugi 
neei  max  request  moie  detailed  inlontiation  to  satisty 
liitnsel t of  the  good  faith  ol  the  applicant  's  \ comittoit 
carrier,  ot  a public  utility,  may  initiate  approptiafive 
rights  for  watet  to  be  used  by  its  eonstinteis.  lit  etc  is 
no  good  u’.ison.  according  lo  the  Wyoming  Supieme 
Coml.40  if  the  law  is  complied  with  in  olhet  respects, 
win  a person  should  be  forbidden  to  act  as  a volunteei 
lot  another  in  obtaining  a oglu  to  use  watei 

I'lie  procedural  steps  lot  acquiring  a light  lo  use  walei 
include: 
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"an  appropriation  of  water  in  good  laith.  initialed  by 
the  appropnatoi  or  Ins  agent  in  the  mannei  prescribed 
by  law.  pursuing  the  construetion  of  works  m con- 
nection with  it.  it  necessary  .with  reasonable  diligence, 
and  applying  the  water  to  beneficial  use  within  a 
reasonable  time."  1 

I be  following  procedure  provides  the  statutory  means 
for  implementing  these  principles  under  the  supervision 
of  the  State  fngineer  and  Board  of  Control: 

( I ) A registered  professional  engineer  or  land  sur- 
vey or.  licensed  to  practice  in  Wyoming,  must 
conduct  a survey  and  prepare  maps  and  plans.42 
(21  A prospective  user  files  his  application,  maps 
and  plans,  accompanied  with  the  proper  fee  to 
the  State  Engineer4’  This  must  be  done  prior 
to  the  initiation  of  any  construction  44  The  date 
of  priority  is  established  as  that  date  when  the 
application  is  accepted  by  the  State  Engineer. 
"Under  our  present  statutory  system,  the 
inceptive  point  or  date  of  a water  right  is  not 
the  commencement  of  construction,  or  even 
the  commencement  of  survey  It  is  the  filing 
ot  an  application  tor  a permit 
As  an  early  Wyoming  Court  stated 

"To  constitute  an  appropriation  there 
must  exist  not  only  an  intent  to  take  the 
water,  but  that  intent  must  be  accompanied 
or  followed  by  some  open  physical  demon- 
stration. and  there  must  ultimately  be  an 
application  to  some  beneficial  use.  the  initial 
act  must  also  be  followed  up  with  reasonable 
diligence,  and  the  purpose  consummated 
without  unnecessary  delay  in  order  that,  by 
the  doctrine  of  relation,  the  tune  ol  appro- 
priation may  relate  back  to  such  initial 
proceeding."46 

( 4 ) After  acceptance  of  the  application  and  accom- 

panying materials,  it  is  the  duty  of  the  Slate 
Engineer  to  examine  everything  submitted  to 
ascertain  if  the  descriptions  in  the  accompany- 
ing materials  agree  with  the  descriptions  in  the 
application.47  lie  also  must  be  certain  that  the 
maps,  plans  and  application  fulfill  theslatuloiy 
requirements. 4S and  comply  with  the  Rules  ami 
Regulations  of  the  Stale  Engineer. 

If  the  materials  submitted  do  not  meet  the 
necessary  standards,  the  State  Engineer  may 
return  them  to  the  applicant  or  his  agent  for 
necessary  corrections. 44  When  the  application, 
maps  and  plans  meet  the  State  Engineer's  re- 
quirements. and  if  the  proposed  use  is  not 
against  the  public  interest  50anddoes  not  impair 
existing  rights,  the  Stale  Engineer  must  approve 
the  permit. 51  If.  in  the  State  Engineer's  opin- 
ion. there  is  no  available  unappropriated  water, 
or  it  the  use  conflicts  with  existing  lights  or  is 
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detrimental  tothe  public  interest,  he  shall  reject 
the  application.5* 

(4)  When  the  State  Engineer  approves  a permit  he 
shall  require  that  construction  begin  within  one 
seal  of  the  date  of  approval.5'  It  the  permit 
contemplates  a ditch,  the  State  Engineer  shall 
also  require  that  the  application  of  water  to  a 
beneficial  use  be  completed  within  a specified 
time  af  ter  commencement  of  construction  54 
All  construction  work  must  be  completed  w ith- 
in live  years  alter  the  date  of  approval.  I he 
Slate  Engineer  may  require  it  to  be  completed 
sooner  55  Within  five  y ears  of  the  date  ot  com- 
pletion. the  applicant  must  submit  prool  ol 
appropriation.  56  Tire  State  Engineer  may  tor 
good  reason,  extend  these  times.57  Mowevei. 
the  request  for  extension  must  be  received  prior 
to  the  expiration  dale.56 

(5)  The  user  must  then  comply  with  the  conditions 
of  the  permit  He  must  inform  the  Stale  Engi- 
neer of  his  progress  from  time  to  time,  lie  is  te- 
quired  to  notify  the  State  Engineer  when  he 
commences  construction,  when  he  completes 
construction,  and  when  he  puts  the  water  to 
beneficial  use.  These  notices  must  he  received  by 
the  State  I ngmeer  prioi  to  dates  specified  in  the 
permits. 

((')  After  the  applicant  has  used  the  water  as  speci- 
fied in  the  permit,  and  tiled  the  proper  notices 
with  the  State  Engineer,  he  may  then  submit 
pi  oof  of  appropriation  to  the  Division  Super- 
intendent ot  the  Water  Division  in  which  the 
right  is  situated.60  Hie  Superintendent  will  then 
advertise  in  a local  newspaper  that  such  proofs 
have  been  taken.  61  The  proofs  will  then  be  held 
open  for  public  inspection  Any  affected  water 
user  may  then  object  to  the  allowance  ot  the 
proof.62  Upon  objection,  the  Division  Supei- 
inlcndcnt  shall  hold  a hearing  concerning  the 
validity  ol  the  objections,  lie  shall  lake  testi- 
mony and  receive  evidence  from  all  concerned 
parties.6'  Hie  Division  Superintendent  shall 
then  submit  the  transcript  and  the  evidence  to 
the  Board  of  C ontrol.64  At  its  next  meeting, 
the  Board  shall  considei  all  proofs  taken  by  the 
Division  Superintendents  (including  those  that 
have  been  contested)  and  it  they  are  satisfied 
that  theie  are  no  conflicts  and  that  the  appto- 
priationx  have  been  pot  levied  m accordance  with 
the  terms  ot  the  petmit.  the  Board  shall  issue  a 
certificate  ol  appropnation65  \ copy  ol  this 
certificate  is  tiled  with  the  County  l lei k ol  the 
county  in  which  the  land  is  situated  66  That 
certificate  is  evidence  ol  an  adiudicated  light  to 
the  use  ol  w atei 


EXTENT  OF  A WATER  RIGHT 


Ilk'  Wyoming  Constitution  piovnles  lli.ii  llic  ovvnci- 
slnp"7  ami  control ,,s  ol  ilio  Mali'  s walet  resides  in  ilk' 
Stall'.  Hits  lias  been  interpreted  to  mean  that  the  State 
holds  the  water  as  trustee  lot  use  of  the  public.  \l 
though  a user  may  obtain  a water  right  by  following  the 
proper  statutory  proeeduies. 

lire  walet  belongs  to  the  State  and  only  the  use 
of  it  is  granted  to  an  appiopnatoi  m the  manner  and 
method  specifically  peimitted.  '71 
lire  Wyoming  legislature  has  provided  lor  three  d 1 1 
lei ent  types  ol  appropriations  diteel  use  of  the  unstored 
natural  How.  ston'd  walet.  and  underground  walet  Al- 
though the  methods  of  .requisition  ol  euelt  ol  these  ap- 
propriations aie  basically  the  same,  eaeli  type  of  appro- 
priation has  limitations  peculiar  to  that  pailieulai 
appropriation.  All  ol  the  rights  .tie  limited  to  that 
amount  that  can  be  beneficially  used  w ithin  the  terms  of 
the  permit.77  In  addition,  permits  foi  the  illicit  use  ol 
unstored  surface  water  is  limited  to  one  cubic  loot  per 
second  for  each  seventy  acres  It  a diiccl  llow  light  was 
established  prior  to  I'M'.  ,md  all  other  pie  I '45  lights 
from  the  same  source  have  been  s.it istieil . a prorated 
share  ot  the  surplus,  up  to  an  additional  cubic  loot  per 
second  for  each  seventy  aeies.  may  bedivetted  Henefiei.il 
use  under  the  terms  of  the  permit  is  the  only  limitation 
placed  on  stored  walet  01  undeigiound  walet. 

Once  having  been  aequued.  the  place,  purpose  and 
method  of  use.  under  eertaui  conditions,  may  be  changed 
without  loss  of  piiortty.  However,  any  such  changes  are 
strictly  limited  to  those  situations  wlreiem  no  other  usei 
from  the  same  souree  ot  supply  will  be  injured.  Mso.  a 
right  tor  the  direct  llow  of  uustored  surface  walet  loi 
agikiillui.il  purposes  aequued  altei  I'Hht  e.uinot  usually 
transfer  that  right  to  lands  not  described  in  the  permit  .7'1 

W voming  statutes  establish  pieletenees  loi  dilteietrt 
types  of  uses  and  methods  loi  changing  iion-picfetred 
Uses  to  a preferred  use  1 

I he  order  ol  those  preferences  is 

III  Watei  loi  dunking  purposes  loi  both  man  and 
beast. 

(’I  Water  loi  municipal  purposes:  and 
( si  Water  for  the  use  of  steam  engines  and  for  gen 
oral  railwav  use.  watei  lot  culinary,  laundry, 
bathing,  refrigerating  and  • ’ 1 manufacture  ot 
ice.  steam  and  hot  water  healing  plants,  and 
steam  power  plants  and  industrial  purposes 

Mthough  the  statute  tefers  to  these  uses  as  "prelerred 
uses  ',  the  icim  must  be  defined  to  be  utuleislood  \ non- 
preferred  senior  tight  will  not  he  shut  down  to  furnish 
water  to  a preleited  iimior  tight  Ihe  preletred  use i has 
only  the  light  to  obtain  an  earltei  iiou-pieleiied  tight  and 
change  it  to  a prelened  usi  With  the  exception  ot  use 
loi  steam  powei  plants  and  mdiistii.il  pm  poses.  ’ pic 


t e tied  uses  eatry  with  them  the  powei  ol  condemning 
cat  her.  non-piefei  ted  tights 

file  statute  makes  one  cxpicss  exception  to  this  gen- 
eral policy  statement  "lire  use  ot  vy.ilet  loi  irrigation 
shall  be  superioi  and  pielerred  to  any  use  where  watei 
turbines  or  impulse  water  wheels  ate  installed  lor  powei 
purposes.  ' lilts  language  gives  irrigation  and  all  other 
enumerated  pielerred  uses  a tine  preteienee  over  vs  a ter 
uses  '‘where  water  turbines  oi  impulse  walet  wheels  are 
installed  for  powei  purposes  I his  "true  pietereuees 
gives  any  enumerated  preferred  use  the  right  to  call  lot 
walet  even  though  that  use  has  a priority  date  junior  to  a 
light  "where  watei  turbines  or  impulse  watei  wheels  are 
installed  for  powei  purposes,  without  condemnation  ol 
the  senior  use. 

I hanging  a tight  to  pielerred  use  necessitates  a publu 
notice,  an  inspection  and  heating  it  necessary  by  the 
propet  Division  Superintendent,  repoil  ol  the  Supei 
mtendents  to  the  Ho. ml  ot  Contiol.  and  an  Older  by  the 
Board  of  Control  In  determining  whetltei  ot  not  a 
change  of  use  should  be  allowed,  the  Boatd  ol  l ouliol 
must  equally  guard  all  the  various  mlviesls  involved. 

I here  are  two  types  ol  interests  to  be  guaided  t I t 
the  iuteiests  of  other  users,  and  (dl  the  interests  ol  the 
transferring  putty  flrese  are  adveise  iuteiests.  It  is  t he 
duty  ol  the  Board  ol  Coutiol  to  pioteet  them  both  lo 
protect  these  interests,  it  is.  ot  ionise,  necessary  to  lust 
determine  their  extent 

Hie  other  users  most  likely  to  he  .illcilid  by  a eb.mgi 
ate  the  |tmioi  appiopiiators  from  the  same  sotricc  It 
must  be  remembeied  that. 

"An  appiopnatoi  ol  watei  obtains  by  his  nppi" 
ptiation  that  only  ol  which  he  makes  a hcuelnul 
use.  . . and  ...  as  against  a subsequent  appiopnatoi 
a senior  appiopnatoi  cannot  give  the  watei  he  does 
not  use  toanotlrei  loi  a cerium  period  w ho  olherw  isc 
would  have  no  right  lo  use  it  . 

"His  appropriation,  and  theieloie  his  watei  tight 
dependent  thereon,  is  at  all  times  limited,  within  ill, 
maximum  of  Ins  appropriation,  to  the  quantity  ea 
pubic  ol  beneliei.il  use  and  actually  so  used.  It  dm  mg 
any  period  he  does  not  lequire  the  use  ot  the  walet  tt 
kills  dm  mg  that  peiiod  to  the  subsequent  appiopn- 
alot  who  does  need  the  same  and  can  benetic tally 
n In  other  words,  the  burden  upon  the  use  must 
not  be  enlarged  bey  ond  that  which  rested  upon  it 
under  the  original  appropriation  and  while  m the 
hands  of  the  original  appropnaloi  as  he  was  entitled 
to  and  did  use  it.  ,s 

In  making  a change  ol  a diiccl  llow  litigation  light  n 
industrial  use  oi  to  othei  use.  the  leitirn  llow  must  K 
consideted.  Ihe  iniltislit.il  usei  is  only  entitled  to  Ill- 
same  eoiistimplrve  use  that  was  made  ttttdci  the  old  right 
lie  is  not  neeessai tly  entitled  to  divett  the  s.mte  amount 
as  the  iiitgaloi  Ihe  same  amount  ot  watei.  both  m 
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quantity  and  quality,  must  be  available  tu  other  users  as 
was  under  the  previous  use.  lints  the  return  (low  troin 
both  uses  must  he  determined  and  the  industrial  tight 
must  be  adjusted  accordingly,  litis,  of  course,  varies 
from  case  to  case,  and  the  burden  is  upon  the  tiansteror 
to  show  to  the  satisfaction  ol  the  Board  ol  Control  that 
no  other  users  will  be  injured.  In  one  instance,  when  the 
cits  of  Laramie  obtained  a direct  How  irrigation  right 
and  changed  its  use  and  its  point  ot  diversion,  the  cits 
was  allowed  to  continue  diverting  the  same  amount  be- 
cause reputable  engineering  reports  showed  that  under 
the  original  use.  return  llosvs  averaged  only  nineteen  per- 
cent. and  the  average  return  floss  front  the  city's  use 
would  be  approximately  sixty  percent. 74  Laclt  transfer 
must  stand  upon  its  own  merits. 

Storage  rights  and  underground  svater  rights  are  more 
flexible  than  surface  water  rights.  Osvners  of  storage 
rights  are  not  limited  in  lime  of  use  and  need  not  account 
for  return  (lose.  If  the  reservoir  has  a secondary  permit,  a 
proportionate  share  ol  the  storage  capacity  attaches  to 
those  lands,  and  the  transferor  of  the  svater  right  must 
have  the  consent  ot  the  landholders.  However,  once  such 
a consent  is  obtained,  it  is  a simple  matter  to  petition  the 
State  Board  of  Control  to  detach  the  secondary  permits 
from  those  lands  and  change  it  to  another  use.  I sen 
though  other  users  may  have  been  taking;  advantage  ot 
the  return  How  from  application  of  stored  svater.  they 
have  no  right  toils  continuance.  The  owner  of  the  stored 
water  need  not  irrigate.  It  he  does  not  irrigate,  the  svater 
remains  in  the  reservoir,  not  in  the  stream,  and  other 
iiscis  cannot  force  its  gratuitous  release.1 

(.round  svater  resources  in  Wyoming  are  largely  un- 
developed. However,  if  a preferred  uset  desired  to  obtain 
an  existing  ss  ell  for  another  use  and  conveil  it  to  the  pre- 
ferred use.  the  industry  svotild  be  subject  to  the  same 
limitation  as  upon  an  appropriation  svhicli  diverts  svater 
from  outside  the  basin  ot  use.  Therefore,  while  the  trans- 
feror would  not  have  to  account  tor  the  return  (loss 
(unless  il  could  be  shown  that  someol  the  water  returned 
to  the  original  aquifer!  he  would  be  limited  as  to  the 
historical  time  ot  use. 

In  attempting  to  state  a single  overriding  principle 
common  to  all  changes  ol  use.  it  is  necessary  to  return 
to  the  river  and  examine  the  various  types  of  uses  and 
the  effects  ol  each  use  upon  the  river  \ direct  How  ap- 
propriator  diverts  from  the  river  when  he  needs  watei 
■n. I when  it  ic  available  to  him  in  priority.  Ills  right  is 
limited  I"  beneficial  use  So  long  as  he  can  beneficially 
use  (hat  amount  upon  lands  described  in  Ins  permit,  he 
can  continue  his  diveiston  until  the  supply  in  the  rivet  is 
inadequate  to  furnish  all  earlier  apprnpi  lations.  I rogation 
elliciencv  hem;  what  it  is.  there  will  probably  be  return 
(low  II  the  etticiencv  is  increased,  since  no  more  land 
can  be  added  to  the  pci  mil . less  water  will  be  dtveited. 
and  more  will  remain  in  the  stream,  available  to  tuiiiot 
appropnalors 


The  same  is  not  true  of  the  other  types  ot  appropria- 
tions. The  transbasm  diverter  brings  a new  source  ol 
water  into  the  river.  Any  addition  to  the  basin  of  use  is 
an  addition  to  the  natural  supply . and  beyond  the  entitle- 
ment of  other  users  in  the  basin.  The  storage  ol  water 
affects  the  natural  river  at  the  time  of  storage.  Senioi 
appropnalors  are  not  affected  because  storage  m the 
junior  reservoir  can  only  be  made  after  the  senior  s rights 
are  tilled.  Junior  appropnalors  are  only  entitled  to  the 
natural  supply  available  alter  the  senior  reservoirs  are 
filled,  file  owner  of  the  storage  water  right,  within  the 
terms  of  the  permit,  has  the  right  to  use  the  stored  water 
at  the  time  and  place  of  his  own  choosing.  1. veil  though 
a part  of  the  stored  water  may  become  available  to  other 
users  through  return  flow,  such  availability  is  a gratuity 
to  them,  and  does  not  create  an  enforceable  right  in  its 
continued  availability. 

ABANDONMENT  OF  A WATER  RIGHT 

In  I XXX.  the  Territorial  Legislature  passed  an  irrigation- 
appropriation  statute  that  included  a provision  that  any 
water  user  who  tailed  to  use  water  under  an  appropria- 
tion for  two  successive  years  would  be  considered  as 
having  abandoned  that  appropriation  si  In  IWx.  the 
non-use  period  was  extended  to  five  years.  **“  Much  ol 
the  I ‘>05  language  has  been  retained  m the  present  aban- 
donment statute. 

That  statute  provides  that  it  any  water  user 
"shall  fail  to  use  the  water  therefrom  for  irrigation  or 
other  beneficial  purposes  during  any  five  successive 
years,  they  shall  be  considered  as  having  abandoned 
the  same,  and  shall  forfeit  all  water  rights.  and  the 
water  formerly  appropriated  by  them  may  be  again 
appropriated  for  irrigation  and  other  beneficial  ptn- 
poses.  the  same  as  it  such  ditch,  canal  or  reservoir  had 
never  been  constructed  . . . ."8;> 

The  statute  is  not  self-executing,  and  a water  light  is 
not  considered  abandoned  until  the  proper  authority, 
either  the  Board  of  Control  or  the  District  Court,  issues 
an  order  of  abandonment 

The  statutes  provide  that  am  watei  user  who  might 
be  affected  by  the  abandonment  may  petition  the  Stale 
Board  of  Control  to  abandon  another  usei  s watei 
rights. ,s4  If  the  Board  feels  a pinna  facie  case  is  present, 
a hearing  is  held  before  a Division  Superintendent s>  who 
then  reports  to  the  Board  It  the  Boatd  I eels  that  nghts 
have  been  abandoned,  an  order  is  issued  8b  This  order  is 
appealable  to  the  District  Court  and  the  Wyoming  Su- 
preme Court. 1,7 

Mthough  theie  is  a stalutoiy  proceduic.  this  is  not  an 
exclusive  proceduie.  and  it  has  been  held  that  abandon- 
ment of  a water  light  upon  which  miunctivc  i el  let  is  de- 
pendent s.m  be  propeily  interposed  in  an  action  for 
injunction. 


\hutidonnicnts  and  toiteiturcs  are  not  lavored. s ’ and 
cannot  result  i!  die  non-use  o!  water  was  caused  by  tacts 
not  uiulei  the  apprrrpfiaior's  conuol. 1,11  However. 

"nonavailability . as  well  as  olliei  (actors,  not  under 
tlie  appropriator's  control,  is  properly  a matter  ot  de- 
t'ense.  and  contestants  are  noi  obligated  to  show 
availability  over  the  period  ol  non-use. 

\s  a general  principle,  forfeitures  must  he  promptly 
asserted  and.  it  not  so  asserted,  they  are  waived.  A wait 
ot  sixteen  or  seventeen  y ears  before  bringing  an  action 
for  abandonment,  during  which  time  the  reservoir  in 
controversy  was  twice  repaired  and  use  ol  water  recom- 
menced. was  held  to  be  an  unreasonable  delay  in  bring- 
ing an  abandonment  action.  ' 

Initially,  proof  of  abandonment  was  ditticult  because 
of  the  unavailability  ol  discovery  procedures  to  gain  ac- 
cess to  the  lands  However,  the  Wyoming  Administrative 
Procedures  \ct.  which  gives  parties  the  same  discovery 
powers  as  were  available  under  the  Wyoming  Rules  ot 
Civil  Procedures. 1 has  cured  this  apparent  detect. 

WATER  QUALITY 

The  Wy  oming  Department  ot  Health  has  broad  cover- 
age and  responsibilities  in  the  fields  of  waste  disposal, 
water  supply  and  water  quality. 

Under  .>5-25.  Powers  and  Duties.  The  Division  of  Ad- 
ministration. through  the  Director  ot  Health,  is  given 
specific  powers.  Subsection  (hi  outlines  the  powers  m 
reuard  to  water  supply  and  waste  disposal. 

"(h)  Sanitary  Standards  generally . To  enforce  such 
sanitary  standards  for  the  protection  ol  public  health 
as  to  the  quality  of  water  supplied  to  the  public  and 
as  to  the  quality  of  the  effluent  of  serverage  systems 
and  trade  wastes  discharged  upon  the  land  or  into  the 
surface  or  ground  waters  ol  the  state,  as  are  oi  may 
be  established  by  law.  and  to  advise  with  municipal- 
ities. utilities,  institutions,  organizations  and  individ- 
uals. concerning  the  methods  or  processes  believed  by 
hint  best  suited  to  provide  the  protection  oi  purifica- 
tion of  water  and  the  treatment  ol  sewage  and  trade 
wastes  to  meet  such  minimum  standards.” 

Sections  35-IK4  thru  35-|l>b  are  entitled  "Piotection 
of  Public  Water-Supply"  However,  they  primarily  per- 
tain to  the  disposal  ol  wastes  lor  the  protecting  ot  public 
waters  and  water  supply. 

liv  definition  any  pollution  adversely  .meeting  live- 
stock. agriculture,  wild  life.  Iish  or  aquatic  life  is  deemed 
to  affect  public  health. 

\ vvalei  pollution  control  advisory  council  is  estab- 
lished to  guide  the  pollution  abatement  program  Hie 
Depat  Imeiil  ot  Health  is  designated  as  the  agency  to  co- 
ordinate the  activities  of  all  stale  agencies  in  regard  to 
water  quality. 

I lie  laws  are  specific  m regard  to  submission  ol  plans 
tm  industrial  waste  treatment  facilities,  municipal  waste 


systems  and  disposal  and  water  supply  systems.  Approval 
of  plans  is  required  prior  to  construction. 

Generally,  permits  are  not  used  or  required  tor  waste 
disposal.  Tlie  exception  is  when  a portion  ol  a natural 
stream  or  drainage  area  is  to  he  used  for  tailing  ponds, 
etc.  In  this  case  a portion  ot  such  areas  may  he  utili/ed 
when  approved  by  the  Director  oi  Public  Health,  the 
State  Game  & Pish  Commissioner,  and  the  State  engi- 
neer. If  review  and  approval  of  the  area  and  plans  tor 
protection  of  down  stream  areas  are  satisfactory  a permit 
for  such  use  can  be  issued. 

Water  Quality  Standards  for  interstate  waters  were 
adopted  as  required  by  the  Water  Quality  Act  ot  ll>65 
These  Standards  were  approved,  without  exception,  by 
the  Department  of  the  Interior  in  November  H>68. 

Section  35-197  thru  35-200  established  quality  stand- 
ards for  public  water  supplies. 

Sections  35-462  thru  35-466  cover  a broad  area  re- 
garding the  disposal  of  such  items  as  garbage,  rubbish, 
dead  animals,  offal,  offensive  matter,  etc.  These  sections 
generally  prohibit  disposal  ol  such  matter  in  waterways, 
creeks,  streams,  ponds,  etc.  and  public  right-of-ways, 
public  grounds,  or  within  one-half  mile  ol  an  inhabited 
dwelling  or  within  one-half  mile  of  a public  roadway 

INTERSTATE  WATERS 

Although  the  appropriate  theory  has  been  accept- 
able to  the  Western  States  on  an  intrastate  basis.  94  States 
near  the  headwaters,  which  are  higher  in  altitude  and 
colder  in  climate,  have  a shorter  growing  season,  and 
whose  population  expands  more  slowly,  have  not  been 
willing  to  apply  this  same  theory  on  an  interstate  basis. 
In  instances  where  rivets  flow  across  State  lines  and  each 
Stale  has  developed  a dependency  upon  the  continued 
availability  of  that  water  for  present  or  future  develop- 
ment. controversies  have  been  settled  either  by  inter- 
state litigation  under  the  original  jutsidielion  ot  the 
United  Stales  Supreme  Court  ot  by  interstate  compacts, 
negotiated  and  ratified  by  the  individual  States  and  ap- 
proved by  Congress  1,5  In  the  Missouri  Rivet  Basin,  the 
State  of  Wyoming  is  presently  subject  to  two  (2)  decrees 
of  the  l tilted  Slates  Supreme  Court,  and  is  a party  to 
three  (3i  interstate  compacts. 

Court  Decrees 

1.  Laramie  River  "’ 

The  I aramie  Rivet  begins  in  Colorado  in  the 
Medicine  How  National  lores!,  southeast  ol  I ata- 
mie  It  flows  tit  a northeast  direction  west  ol 
I aramie  where  n is  joined  by  the  little  Laramie 
River  It  then  continues  down  thiough  the  moun- 
tains and  eventually  joins  the  North  Platte  Rivet 
below  Guernsey.  In  I'M  I the  State  ol  Wyoming 
hi  ought  suit  m the  I lilted  States  Supteme  Court 
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against  tin.'  Slate  ot  Colorado  and  two  ( oloiado 
corporations  to  prevent  a proposed  diversnm  liotn 
the  natural  basin  ot  tire  waters  ol  the  I aratnie 
River.  Hie  original  decree  was  entered  in  I ‘02. 
Ihat  decree  was  an  injunction  limiting  a specific 
trans-mountain  diversion  ol  watei.  without  preju- 
dice to  certain  other  trans-mountain  diversions  in 
Colorado  01  to  certain  diversions  lor  the  irrigation 
ot  the  meadow  land  within  the  Laramie  Rivet  liasm 
m Cr'loi  ado  Hie  deci  ee  was  amended  and  modi  I led 
m I *02.  m I ‘02.  in  I •>.><> . and  m I'MO.  I lie  modi 
tied  decree  allows  diversions  m Colorado  m the 
aggregate  ol  .'‘*.750  acre-feet.  Wyoming  receives 
the  remaining  llow  ol  the  l aiaune  River  and  its 
Colorado  tributaries.  1 he  decree  excludes  Sand 
Creek,  which  is  only  nominally  a tributary  ol  the 
Laramie  Rivet.  liy  l‘>57.  ol  the  .l‘>.75(>  acre-leel 
allocated  to  Colorado.  I‘>.N75  acre-leel  were  being 
diverted  out  ot'  (he  basin.  I hc  remaining  uses  were 
within  the  basin  on  meadowlunds  m Colorado. 

In  the  I '00  s Colorado  tell  that  they  were  en- 
titled to  divert  more  ol  this  remaining  l'i.X75  acre- 
leel  of  the  basin  loruses  in  olhet  parts  of  Colorado 
Wyoming  contended  that  under  the  law  ot  prioi 
appropriation,  the  place  ol  use  ol  water  could  not 
be  changed  to  the  detriment  of  other  appropriates 
from  the  stream,  and  that  in  excess  ol  I (>.000  acre- 
feel  of  the  l‘>.X75  acre-feet  annually  diverted  to 
the  meadowlands  in  Colorado  returned  to  the 
stream  and  Rowed  on  to  Wyoming.  This  water  was 
then  available  for  the  use  of  Wyoming  appropi  la- 
tors.  and  that  to  allow  any  additional  out  ol  basin 
diversion  in  Colorado  would  it  reparably  bairn  those 
m Wyoming  who  had  developed  a dependency 
upon  the  return  Hows  of  this  meadow  land  irriga- 
tion. When  suit  was  tlueatened.  the  Slates  ol  Colo- 
rado and  Wyoming  met  and  agieed  to  tile  a joint 
motion  with  the  l tilled  States  Supreme  Court.  ie- 
questing  the  Court  to  approve  a stipulation  vacating 
the  previous  decrees  and  to  substitute  a new  decree 
which  provided  that  uscis  in  Colorado  be  limited 
to  annual  diversions  ol  4CJ,.!75  acre-leel  Itom  the 
I aratnie  Rivet.  Csers  in  Wyoming  would  then  be 
entitled  to  divert  the  remaining  llow  ot  the  Lai  a- 
line  River  and  ils  tributaries  Coloiado  was  also 
enjoined  from  diverting  more  Ilian  l'*.X75  acte- 
Ivcl  of  this  4‘>.. 175  acre-leel  Irom  the  basin  lot  use 
lit  other  parts  ol  Colorado.  Lite  remaining  2‘>.5(X) 
acre-leel  ol  watei  allocated  to  Coloiado  was  to  be 
used  within  the  basin,  and  not  more  than  I s .( it )( • 
acre-feet  was  to  be  diverted  in  am  yeai  alter 
.Inly  41st 

2.  North  Platte  Decree  ‘ 

Hie  Soi th  I’lalle  River  begins  in  Coloiado 
crosses  into  Wv online  neai  Saialoga.  Wvoining. 


llovvs  north  to  Caspei.  bends  east  past  (dcin-.k 
and  Douglas,  tutus  southeast  past  I rriiugnm  and 
then  llovvs  into  Weslein  Nebraska  In  the  c.nlv 
20  s.  Nebraska,  feailul  that  the  advent  ol  ledei.il 
leclamaliou  pmiects  m Wyoming  would  dmunish 
the  historical  watei  supplv  available  to  useis  III 
Nebraska,  brought  suit  ill  the  I lilted  Stales  Su 
pieme  Court  to  detei  mine  the  rights  ol  there  pc. 
live  States  to  the  Use  ol  the  waters  ol  the  N.  ith 
Platte  Kivci  Hie  Stale  ol  ( ol.nado  was  |omed  a-  a 
paily.  and  the  I tilled  Stales,  who  owns  ma|or 
dams  on  the  Noilll  Platte  Rivei  mleivcncd  lln 
case  was  Imally  determined  by  the  Supieme  ( ouit 
ol  tin  l niled  Stales  in  l‘>45.  and  an  oulei  was 
issued  vvliiih  piovided  that  the  Slat.  4 ( oloiad, 
be  enjoined  Itom  duelling  watei  I torn  th.  Noith 
Platte  and  Us  tnbulaiies  foi  the  litigation  ol  moie 
than  a total  of  1.15.0(10  acies  ot  laud  m Jackson 
( oiinl  v . ( oloiado.  during  any  one  tri Igalion  seas, ,u 
1 1 lev  were  luithei  enjoined  Irom  stoiing  mote  than 
1 7.0(H)  acie-feet  annually  belween  October  1st  ,i 
any  eiven  veai  and  September  Hilli  ol  the  lollovv 
mg  veai  Out  ol  basin  diversions  vveie  limited  l,,  no 
mote  than  (>0.000  ucic-tcc!  in  any  peitod  ol  ten 
consecutive  years. 

I wlusive  ol  the  kendiick  Piotect  and  the  Sent 
iiioc  Reservoii  W v oiiimg  was  entomed  liomdiveit 
me  watei  above  the  (.iuernsev  Reseivou  >>i  tiom 
the  tilbulaties  ol  the  Noith  Platte  above  the  Path 
tindei  Dam  loi  the  uiigation  ot  mote  Ilian  a total 
ol  Ins  000  acres  ol  land  m Wyoming  during  any 
one  irrigation  season  Ihcy  vveie  also  cn)oiucd 
from  slot  mg  mine  than  IN.000  acte-leel  annually 
lot  use  above  Pathfuidei  Reservoii  In  the  aiea 
between  (iuernsev  and  the  1 1;  State  Dam  section 
between  Mav  1st  and  September  Kith  ol  any  yc.u 
the  uatuial  llow  ol  the  N. >i  tli  Plane  Rivet  wasdt 
vuled  between  Wyoming  and  Nebraska  >>n  the  basis 
ol  2^  peicent  lo  Wyoming  and  ^5  peiceut  to  N, 
biaska  W’atei  ston’d  in  tedeial  icseivons  was  ma 
affected  by  the  decree,  but  is  coutioilcd  bv  con 
Iracls  o|  the  Noith  Platte  Pto|ect  and  W.uicn 
Contracts 

In  I '*52.  when  the  ( ilendo  Pioiec  i vv  as  I omul  l>, 
be  feasible,  the  patties  Iclt  il  necessary  to  amend 
the  device  Ihe  device  was  amended  in  l‘>5  1 bv 
stipulation  to  piov  ide  that  Coloiado  might  itw  ic.is 
its  use  In >m  I 15.000  aci es  i >1  land  lo  1-4 5.000  .u  i 
of  laud  Si,  i age  i iglils  ml  ilendo  vveie  lo  be  I inn  led 
to  40.000  acie-leet  annually,  and  including  .any 
ovei  storage,  would  uevci  esseeil  100. 000  a.  ie 
feel  Urn  watei  was  to  be  distributed  accoidmg  n 
contracts  with  the  Sectetaiy  ol  Inleitoi  and  divid 
ed  among  the  stales  w , tl i I s .000  acre-leel  available 
lot  use  m W volume  below  (meinsey  Dan  and 
dvOOll  .1,  1,-1  V-C-I  available  toi  use  in  Nebiaska 
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Interstate  Compacts 

1.  Yellowstone  River  Compact 

llu-  Yellowstone  Kivcr  Compusl.  dividing  the 
vvateis  ot  the  tributaries  ((  luiks  hoik.  Hie  llotti. 
Tongue  and  Powder  ot  the  Yellowstone)  between 
the  States  ot  Wvoming.  Montana  and  Ninth  Dako 
ta.  was  negotiated  in  l‘J50.  and  ratified  by  the 
three  States  and  the  Eedeial  Government  in  l‘>5l. 

I  his  ( ompaet  ineluded  the  follow  mg  provisions  loi 
all  tour  ot  the  tributaries  100 

tal  I stsiing  lights  as  ol  January  I.  I‘)50.  main- 
tain their  status  quo.  Supplemental  supplies 
tor  the  existing  rights  aie  exetnnted  Irom 
allocation 

tbi  I xisting  and  future  domestic  and  stock  water 
uses  including  stock  water  reservoirs  up  to  a 
capacity  ol  20  acie-leel  are  exempted  troin 
the  provisions  ot  the  Compact 
Is  I Deuces  and  facilities  for  the  control  and  reg 
illation  ol  surface  water  aie  exempted  Irotn 
the  provisions  of  the  ( ompaet 

Die  unappropriated  oi  unused  total  divertible 
llow  ot  each  tributary,  alter  need' lor  supplemen- 
tal supply  loi  existing  rights  are  met.  is  allocated  to 
Wy  online  and  Montana  as  I of  low  - 

tal  ( larks  I ork  of  ilk  'I  ellowstone  Kivcr 
Wvoming  t'lf 

Montana  4 O' 

(hi  Big  Horn  Kr  er  (exclusive  ot  I title  Big  Horn 
River  I 

Wyoming  HO 

Montana  20 

Is ) Tongue  Rivet 

Wyoming  40 

Montana  ('O 

Idl  Powder  River  (including  the  little  Powder 
River) 

Wyoming  42 

Montana  58' 

lands  m Montana  and  North  Dakota  below  In 
lake.  Montana  are  entitled  to  beneficial  use  ol  the 
flow  ol  the  Yellowstone  River  on  a proportionate 
basis  ot  acreage  irrigated  l0* 


2 Upper  Niobrara  Compact 

Ihe  I ppei  Niobi.ua  Rivsi  t impact  sonceti1- 
Ihc  states  .'I  Wvonnng  ansi  Nebiaska  and  was  rail- 
tied  bv  ( ougiexs  m DX,‘t  I ' a the  puiposes  ot  the 
(ompaet.  ills'  I ppei  Niobi.ua  River  include'  ills' 
Niobium  Ricci  and  its  Iribulaiies  III  Nebiaska  .nisi 
Wvouung  west  ot  lluiiison  Nebiaska  1 

Wyoming  direci  flow  rights  prior  to  \ugu  i I 
|0s7.  are  excluded  t it  mi  contiol  ol  the  ( ■ o 1 1 pas  t 
but  except  loi  additional  i igjits  on  14  < as  ies  pilot 
to  July  I l’«,|.  du ect  llow  nehts  with  priority 
dates  aftei  August  i 1 1 '' ' ot  tin  main  stem  be 

low  Us  iiiiisiuic  svilh  Nile  s'  i Npimgs  ( leek  and  on 
\ an  I as  set  I ( lack  I'  Mil  1 till  ' ill  "I 

the  town  "I  Van  fusscll  shall  be  tcgululcd  iti  pilot 
ilv  with  lights  west  ot  | l.i i t is  n.  Nebiaska 

Ills'  ( ompaet  limits  domcslis  and  stuck  resei 
voirs  constructed  alter  \ugusl  I I **57.  to  a 20 
asie  toot  cupusily  Mamsiem  'I  rage  ie'crv"iis  in 
Wvoming  with  piionty  dates  allei  \ugusi  I l‘<' 
are  limited  to  an  annual  total  ol  5(|(|  acre-feet 
Stoiaee  m all  i eser coirs  shall  be  mads  only  bet  w e i 
Os' lobe  t 1st  and  June  1st  or. duimg  the  lest  ol  the 
veai  when  available  allei  full illing  othei  ducct 
llow  appropriations  in  Wyoming  "i  Nebraska 
These  reservoirs  shall  be  entitled  to  one  till  pei 
yeai  only  ,0J 

Ihe  ( ompaet  also  provided  that  data  would  be 
gathered  upon  the  groundwatei  supplies  ol  the 
Niobraia  Rivet  Basin  in  coopeiation  with  the  Geo 
logical  Nuivev  Vtlei  making  such  a study  the 
slates  may  then  enter  into  negotiations  to  appor- 
tion the  groundwater  between  the  two  states 

3 Belle  Fourche  River  Compact 1 " 

I In'  ( . inpas  i between  W v oinmg  and  South  I )u 
kola  for  the  division  ol  the  waters  of  the  Belle 
lourche  Rivei  and  its  iribulaiies  originating  in 
Wvoming  was  negotiated  and  latilied  bv  the  lev.' 
states  in  I ‘>43  and  the  I ederal  Gov eminent  in 
I ‘>44  Hi  is  Compact  lecogm/es  all  existing  lights 
III  Wyoming,  as  Ol  ills'  slats'  ol  tils'  Compact,  .nisi 
allows  Wyoming  t s • deplete  the  llow  anasldition.il 
Hi  pciscnt  It  also  permits  Wyoming  unlimited  use 
lor  stock  walet  reseivoirs  with  capacities  up  to  20 
acre-feet  Reservoirs  for  use  ol  watei  only  in  Wvo- 
ming are  limited  to  a total  capacity  ot  1.000  acts 
feet  each 
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CHAPTER  3 


FEDERAL  WATER  LAWS  AND  POLICIES 


Ilk-  fallowing  brief  summntv  of  federal  laws  ami 
policies  ami  I licit  relation  to  the  10  Stales  ol  the  basin 
was  prepared  by  a special  task  force  designated  by  the 
Standing  Cointnittee  lot  Comprehensive  I’lanning  Its 
itteinbers  repiesented  the  three  federal  Depaitments 
most  heaviK  involved  in  the  planning  and  development 
ol  water  and  related  land  resources,  and  w ith  the  admin- 
istration ol  I edeial  lands  I hese  members  dievv  upon  the 
agencies  of  other  Departments  in  the  field  lot  mateiial 
on  basic  and  general  author  i/a  lions  covering  then  assign- 
ed functions. 1 

In  this  chapter  attention  is  called  first  to  the  high 
lights  of  the  historical  background  and  I edeial  constitu- 
tional provisions  affecting  vvatei  tesouree  development 
Complementing  this,  there  follows  a Intel  resume  ol  the 
geneial.  basic,  and  special  authorizations  fm  the  federal 
agencies  that  govern  their  participation  in  water  and 
related  land  resource  planning,  development,  and  opera 
turns  m the  Slissoun  River  Basin 

With  a few  exceptions,  covetage  is  foi  the  I edeial 
laws  onlv  through  the  I'hiS  session  id  Congiess  How 
ever.  subsev|uenl  to  the  composition  ol  the  body  ol  this 
chapter,  the  1’iesident  submitted  to  Congiess  on  .lulv  ‘f 
l')7().  Reorgani/alion  Plans  No's.  ! and  4 which  altect 
primarily  the  adminisiraiion  and  programs  ol  the  I evl 
eral  Walet  Quality  \dnnnistialion  t Depai iment  ol  the 
Interior  land  I nvnonmeiital  Science  Services  Admimstia 
turn  (Department  of  Commeice)  as  discussed  herein 
Cndei  the  reorganization  this  established  the  I nitron- 
mental  Piotevlion  Agency  (I  I’A)  as  a new  independent 
agenev  within  the  I scculivc  Biaucli.  and  the  National 
Oceanic  and  Atmospheric  Administration  (NO  \AI  m the 
Department  ol  Commerce 

I oi  I PA  the  purpose  is  to  establish  a iimloim  mission 
and  organize  against  environmental  pollution  on  an  in 
legrated  basis  where  management  was  scattered  among 
SO-odd  federal  agencies.  I'ndet  I PA  is  assembled  vvatei 
pollution  control,  an  pollution  control,  and  contiol  ol 
solid  wastes,  pesticides,  and  radiation  hazards  l his 


Members  of  the  special  task  Inree  inclmleil  V t trielelelil 
(ehairman).  Pepiirtmenl  of  the  Interior.  ( II  t'enstone  amt 
I V llioleru.  Ileparlmenl  of  Viniculture,  amt  tl  II.  Weber 
amt  tt.  VI.  Voiirlit.  Pcparlmeut  of  tlu-  Vrmv 


should  have  the  effect  ot  mtegialing  lesponsibihtics  and 
upgrading  environmental  mullets  vv  itlim  the  I edeial  (mv 
eminent,  and  also  assist  the  States  and  local  communities 
in  then  piogramsol  qualilv  control 

I oi  Nt ) \ \ the  purpose  is  to  make  possible  a consult 
dated  ptogiam  lot  acliiev  mg  a moie  comprehensive  inidci 
standing  of  oceanic  and  at mosphei ic  phenomena,  and  to 
facilitate  cooperation  between  public  and  pi iv ate  inter- 
ests  that  can  best  seive  the  mteiests  ot  all  In  exercising 
leadeiship  in  this  field  lot  piogianis  ol  icseaich  and  de- 
velopment Nt)\\  will  cooiduiale  its  own  scieutllic  and 
technical  result  tees  with  the  technical  and  opeiation.il 
capabilities  of  otliei  goveinmental  agencies  and  pi  iv  ate 
institutions.  I ndei  NOVA  aie  assembled  the  linn  lions 
for  the  I tiv nonmental  Science  Semces  Vdnumsliatiou 
(Commeicc  1 )epai  tment  I and  the  Bui  can  ol  Commeicial 
I ishertes  ( I liter  rot  Department  I as  desenbed  herein  lot 
walei-ielated  activities,  togelhei  with  seveial  oihet  set- 
vice  agencies  whose  functions  are  not  of  particular  con 
cent  to  oi  documented  in  this  chaptei 

HISTORICAL  BACKGROUND 

I lie  Missotiti  Rivet  Basin  was  the  pilucipal  part  ol  the 
I outsiaita  Puich.ise  ot  I Slid  I he  basins  potential  Insi 
was  sniveled  In  the  I evv  is  and  Cl.uk  I \pedition  in  IMM 
and  IMIS  \i  that  lime,  waicis  ol  the  Missouri  Rivet 
Basin  were  considered  to  be  useful  primarily  lot  naviga 
lion.  I lie  onlv  e.ulv  legislation  lelalmg  to  water  was  the 
\ct  ol  Man'll  C I Si  I ( A Slat  no.'.  o(<t>l  which  declau-vl 
nav igable  vvatei s ol  the  I ouisiatia  lerrtlorv  lobe  public 
highway  s loi  all  time 

I mil  a fte t the  ( is il  Wai  t ougiessnmal  legislation  loi 
the  Missouri  Rivet  Basin  emphasized  communications. 
Indian  pacification,  and  settlement.  I he  onlv  basin  re 
sources  consideied  m legislation  were  the  naked  land, 
lead  and  salt.1  iron  and  coal."  timber. '*  and  gold,  silver, 
cmnabai . and  coppei 

With  the  close  of  the  Civil  W.n  and  the  renewed  suigc 
ol  peoples  to  the  Wesl.  ( ongiession.il  enactments  altect 
me.  the  Missoni  t Rivet  Basin  and  the  semiand  sections  ol 
the  West  began  mcicasitiglv  to  recognize  that  the  ct  eat  ion 
ol  national  wealth  and  ol  citizen  opportunity  depended 

:i‘» 


laigclv  oil  the  development  ol  waiei  resouiccs  ' lliisuu 
ogniiion  was  spum'd  bv  the  Hayden.  I’> *v\ ell . and  lenny 
NlltXeVs  which  ( 'ongiess  .Itltllol  IZCll  III  I IN  Hill 

1n"i<  II  io  recognition  ol  water  importance  came  lusi  in 
ininot  matters.  prinoip.i  1 1\  relating  lo  1 it’ll  I s-«  >1  way  loi 
canals  .uul  resets  oils."  bill  l ho  scope  ol  Congressional 
.let ion  was  progressively  enlaiged 

In  I S7"  l ongtess  passed  llio  Dew 1 1 land  \ct.  which 
pi  ox  idod  dial  a settler  who  waswilling  to  develop  imga 
i ion  w on lil  be  entitled  i o aei|iin e n40  aeies  o I die  pnblie 
land  Mtei  I sou  , >n | \ ,!2lt  aeies  eould  be  so  aeipmed 
Hie  V i piovided  loi  die  use  ol  waiei  on  nonnpaiian 
lands  Ibis  pel  mil  led  die  lull  development  ol  the  doc  - 
nine  of  appropriation  and  ol  the  surface  water  lise 
principle  ol  "Hi st  in  nine,  first  in  tight  " Wiihoui  this 
doeinne.  irrigation  and  other  uses  trom  suitaee  waters 
would  have  been  confined  lo  die  riparian  owneis.  sinee 
i mis  dies  eould  then  llav e legally  used  the  waiei.  In  In  ' 
Congress  authotized  Yellowstone  National  Park,  the 
Nation’s  i'ii si  sued  paik.  and  thereby  set  a new  policy  loi 
the  management  and  use  ol  pnblie  lands.' 

Dm  ana  ibis  same  period  C’ongiess  began  to  appropriate 
monies  tor  surveys.  sued  as  those  ol  Powell  anil  llayden. 

who  e\ploied  and  expounded  die  potential  ol  developed 
0 

waiei  lesourees 

Slrona  (’ongiessional  support  loi  large-seale  water  re 
souree  development  was  thereallei  expressed  in  die  Joint 
Kesoluiion  oiMareh  20.  Inns  (25  Sun.  o IN.  o I'M  Ibis 
lesolulion  direeted  the  Secretary  ol  die  Intenoi  “to  in 
vest  mate  the  practicability  of  eonsluieling  reservous  loi 
die  stoiage  of  waiei  in  die  and  region  ol  the  l lined 
Slates.”  Ihe  Congress  emphasized  die  laei  dial. 

a large  portion  of  the  unoceupied  pnblie 
lands  of  die  Hinted  Slates  is  located  within  what  is 
known  as  the  and  legion  and  now  utilized  only  loi 
aia/ing  purposes,  but  mueh  ol  which.  by  means  ol 
urigaliou.  max  be  rendered  as  leilile  and  produetive 
as  any  land  in  die  world,  capable  of  supporting  a large 
population  iherebv  adding  lo  die  national  wealth  and 
prosperity 

One  hundred  thousand  dollars  was  initially  appro 
priated  for  the  Secretary's  investigation.  0 \t  die  same 
nine.  Congress  withdrew  from  sale  or  cutiv  all  lands 
needed  loi  irngalion  vvoiks  or  “susceptible  i'l  litiga- 
tion."11 Hus  xvithdiavv.il  was  prompted  by  die  ton 
giession.il  concern  that  “continued  disposal  ol  lands  in 
that  region  under  die  land  laws  might  render  it  ditlienlt 
and  cosily  to  obtain  necessaiy  rights-ot -wax  toi  canals 
and  ditches  "i:  An  outcry  trom  piospeclivc  sellleis. 
Iiowever.  iei|uued  a modification  ol  die  vvillulravv.il  ac- 
liiiii  and.  in  IN'H).  ( ongress  stipulated  dial  lands  west  ol 
the  ItUtlli  Meiidian  eould  be  entered  oi  sold  il  they  vveie 
made  subject  to  a right-of-way  for  ditches  oi  canals  con- 
structed bv  authority  ol  the  Hinted  Stales  11 

In  the  (ieneial  Allotment  \ci  ot  INN7.  Congress  gave 
further  emphasis  lo  water  resource  development  when  il 


duecled  the  Secietaiy  ol  die  Interior  to  .mange  lor  the 
"|iisi  and  equal  distribution  ot  water"  among  Indian 
alloticcs  14  Succeeding  agreements  vv  uh  the  Indian  lubes 
made  addilion.il  and  specific  piovisioils  lor  the  constrtu 
lion  ol  in igal ion  I ac iluies  1 ' 

Increased  slate  p.u ticipation  in  waiei  icsnurce  dcvcl- 
opnienl  was  sought  llliough  die  t aiey  \cl  ol  |N'M 
l rider  dial  act  the  C ongress  provided  dial  each  stale 
could  icceive  up  lo  a million  aeies  ol  public  land  without 
cliaige  il  die  slate  would  .mange  loi  die  reclamation 
and  settlement  ol  such  land  in  loO-acte  Itacts 

Congiessiou.il  enactments  and  grants  ot  public  lands 
and  lights  ot-w. iv  now  lurthei  emphasized  the  national 
interest  in  watei  resouice  development  I hesc  new  laws 
coveied  municipal  water  lacihties.  17  development  ol 
powei . ,s  waiei  lianspoiialion.  and  the  development  ol 
hy  dioelecti  ii  powei  "as  siibsidiaiy  to  the  maul  pm  pose 
ot  irrigation.  1 1 stock  lesei coirs.*0  and  fishways.*1 
Provision  was  also  made  loi  the  dissemination  ol  <>.000 
copies  of  a bulle  I in  on  "Ihe  Csc  ol  \\  a lei  in  Ii  t igation 
\i  the  same  lime,  appropnations  loi  waiei  survevs 
continued.*' 

Ihe  Reclamation  \s  l ol  June  17.  I»l)2  1 '2  Slat  'NN| 
was  die  culmination  ol  the  many  studies,  sinveys.  and 
heat  unis  which  Congi  ess  had  lliei  etotoie  directed  * 1 I Ins 
\ct  piovided  that  a Reclamation  I mid  should  be  accu- 
mulated from  the  sale  oi  disposal  ol  public  lands  m die 
West  and  dial  die  Secietaiy  should  use  suchtuud  lot  die 
sin  v ey . const  ruction,  and  maintenance  ol  it  iigat  ion  w oiks 
in  die  West  I mm  the  dale  ol  die  Reclamation  \ci  lo 
the  piesenl.  no  session  ol  ( ongiess  has  tailed  lo  lake  nil 
poll  an  I action  on  waiei  icsouice  development  m die 
West,  and  in  the  Missouri  Rivei  Basin  in  par t iciiI.ii 

In  I '>()('  (ongiess  i ecognized  dial  tec  lama  lion  develop 
incut  should  completion!  not  onlv  litigation  bin  hydro- 
electric powei  geneialion  and  die  development  ot  mum 
opal  water  supplies*7  Ihe  sale  ol  siiipltis waiei  tor  laud' 
alreadv  litigated  was  authorized  in  die  Warren  \s  l ol 
I'M  | *"  \|so.  ( ongiess  repeatedly  ic. illumed  its  uiieiesi 
in  die  family-sized  laims  which  the  1 ‘*0 2 \ct  was  de 
signed  lo  pi  ovule  * In  l'*2d  (ongiess  piovided  loi  the 
furnishing  ol  waiei  loi  miscellaneous  puiposes.  which 
opened  die  wav  to  industrial  use  of  reclamation  water 

Ihe  concept  ol  the  multipurpose  protect  which  came 
lo  full  fruition  in  the  Missouri  Rivei  Basin,  was  piesenled 
Inst  in  the  Bouldei  ( anyon  Pioiect  \it  ol  I 7 n - ' Din- 
ing the  bittei  thirties,  the  concept  ol  miegialed  lesoutce 
developmenl  was  applied  on  a huge  scale  in  lire  I enuessee 
Valley  *°  in  die  Columbia  Basin."  and  in  California's 
Central  Valley  '* 

In  the  Missouri  Rivei  Basin,  the  Kendiiek  1’ioiect  m 
Wyoming  was  the  tusi  lo  .nlapt  the  integialeil  tesouKe 
plan  as  pa  1 1 of  its  basic  H».'S  aulhorizalion  " Ihe  powei 
function  was  heie  assigned  lesponsibihly  lot  paying  oil 
n i io.it i> <n  iosis  which  Ihe  larmeis  could  not  cam  14  I his 


um.'  ol  powei  levenues  lo  assist  m 1 1 ic  lepay  ment  ol  ptoj- 
ect  construction  costs  winch  llic  tanners  could  not  cans 
lud  been  suggested  by  I he  ai  i angement  ol  the  Shoshone 
Piojecl  iii  Wyoming.  where  power  levenues  weie  assigned 
to  pas  oil  the  cost  ol  mulli-puiposc  buffalo  bill  Dam 
and  Reseivou  4>  III  is  use  ot  revenues  earned  In  one 
function  ol  a project  lo  help  pas  costs  required  I’m 
anolhei  function  ol  the  piojecl  was  then  confirmed  by 
the  llayden-O'Mahoney  ainendinent  lo  the  Interior  De- 
partment's Appropriation  Act  ol  I'kto  ’ 

I’lte  Reclamation  Project  \ct  ol  I'l.fo  I’m  titer  en- 
doised  the  piuiciple  ol  integrated  resource  development 
and  established  the  proposition  that  the  watei  users’ ob- 
ligation to  icpas  project  construction  costs  should  he 
measured  In  the  water  users'  repayment  ability 

Meanwhile,  in  the  Missomi  Riser  basin.  Congiess  got 
undei  way  two  gieal  projects  which  were  lo  al'leci  the 
future  design  of  basin  development.  I he  I n si  ol  these 
was  the  I on  Peck  Proicci  in  Montana,  authorized  in 
I st.'S.  which  presaged  and  was  the  loieiunnei  of  full- 
scale  basin  resource  devehrpmeni  s the  lort  Peck 
Piojecl  was  conceived  to  serve  primal  tly  navigation,  tlood 
conttol.  and  power  generation.  Responsibility  for  the 
piojecl  fell  jointly  on  the  Cm  ps  of  I ngineeis  as  the  con- 
stiuctton  agency  and  the  bureau  of  Reclamation  as  distri- 
butm  and  marketing  agent  loi  us  clectiic.il  energy 
Congiess  marked  the  project's  admuusiiaiion  as  "provi- 
sional pending  the  establishment  ol  a permanent  admin- 
istration I’m  I oil  Peck  and  othet  projects  in  the  Missouri 
Kivei  basin.  I he  cl le  thus  was  cast  for  a multipurpose 
protect  with  multiagency  participation. 

I he  Watei  Conseivation  and  l tili/ation  \ci  ol  RksO 
was  anolhei  authoii/ation  for  large-scale  watei  resource 
development  which  Congress  provided  as  it  affected  the 
Missouri  River  basin.’40  I'nder  Us  piovisions  Congress 
paired  the  Departments  ol  the  Interior  and  Agriculture 
m a plan  lot  relieving  the  effects  of  drought  on  the  Great 
Plains,  and  I’m  "providing  opportunities  loi  permanent 
settlement  of  farm  families."41  Interior  was  the  con- 
structing and  operating  agency  and  Agriculture  was  the 
settlement  agency  In  pursuing  the  multipurpose  project, 
the  Secietary  of  the  Inlet  lor  was  authorized  to  secure  the 
help  of  the  othei  I edeial  and  Stale  agencies.4*  Also,  the 
principle  was  announced  that  construction  costs  should 

he  repaid  "within  the  him t ol  the  watei  users' ability  to 
•a.r 

repay 

With  the  stage  thus  set  for  a full-scale  development  of 
the  Missouri  River  basin,  both  the  Bureau  of  Reclamation 
and  the  Corps  ol  1 ngineeis  began  planning  for  such  de- 
velopment. Ihe  Bureau  plan  was  incorporated  in  S I) 
H>l  (7Slh  Cong  . Jd  Sess.l  and  understandably  placed 
emphasis  on  irrigation  development44  Ihe  Corps’  plan 
was  mcorpoi.iled  m II  I)  475  (7Sth  Cong  . Jd  Sess  I and 
understandably  placed  emphasis  on  Hood  conttol  and 
navigation 4<  both  plans  contemplated  multipurpose 
development  with  p.u licipation  bv  all  mteiested  federal 


and  Stale  agencies  in  ihe  Missouri  Kivei  basin.  Ml  i long 
and  frequently  heated  hearings,  the  ( ongiess  directed  a 
consolidation  of  the  two  plans.  Ibis  was  effected  in  a 
joint  agieement  between  the  buieau  and  the  Corps  ol 
I ngineeis  which  was  set  out  m SI).  747  ( 7Sth  ( oiig  , 2d 
Sess.l.41’  Ciidei  this  plan,  the  (Dips  was  to  build  the 
downstteam  and  mainstem  reservoirs  whose  functions 
were  primarily  navigation  and  Rood  control.  Mid  the 
Bureau  was  to  build  the  upstream  leservoiis  and  the 
facilities  whose  functions  were  primarily  loi  imgalion 
and  other  consumptive-use  purposes.  Also,  ihe  bureau 
was  lo  market  the  electrical  energy  and  water  produced 
I lie  plan,  commonly  referred  lo  as  the  "lVk-Sloan  Plan.' 
was  then  authorized  by  Congress  as  a part  ot  the  l‘>44 
F lood  Control  Act 

F rom  the  standpoint  of  water  resource  development, 
the  Missouri  River  basin  program  was  the  most  compre- 
hensive that  Congress  had  envisaged  up  to  that  lime.  Ii 
proposed  the  enlistment  of  the  States  and  federal  agen- 
cies concerned.  Ii  covered  works  tor  the  development  ot 
irrigation,  power.  Rood  control,  navigation,  silt  control, 
domestic,  municipal  and  industrial  water  supplies,  fish 
and  wildlife,  recreation,  pollution  abatement,  and  hy- 
drology research.47 

Also,  the  program  confirmed  the  now  long-standing 
Congressional  principle  that  water  resource  development 
was  an  essential  element  t’oi  the  economic  and  social 
growth  of  the  Missouri  River  basin. 

On  December  lb.  I‘>4b.  the  Secietary  ol  War  and  the 
Secretary  of  Agriculture  entered  into  an  agreement  to 
establish  principles  and  policies  to  govern  the  planning, 
development,  and  management  of  water  and  land  le 
sources  associated  with  water  resource  development  prot- 
ects constructed  or  to  be  constructed  by  the  Corps  of 
1 ngineeis  and  associated  with  units  ol  the  National 
Forest  system.  This  agieement  was  fmthei  implemented 
by  the  Memoiandum  of  I nderstanding  ol  August  15. 
ll*o4.  between  the  Secietary  ol  the  Aitny  and  ihe  Secie- 
tary of  Agriculture. 

On  January  2o.  Il)4s.  the  Bureau  ot  Reclamation. 
Department  of  Interior,  and  the  forest  Service.  Depail 
ttient  of  Agriculture,  entered  into  an  agieement  pertain- 
ing to  the  development  and  administration  of  recieation.il 
facilities  at  buieau  ol  Reclamation  Reseivous  that  ate 
wholly  or  substantially  vv  ithin  the  boundaiies  ot  National 
Forests. 

In  Il>4S  I edeial  legislation  was  enacted  aimed  at 
water  pollution  control,  but  it  piovided  only  lot  an  c\ 
pciimental  water  pollution  contiol  piogiam  Ihe  I edeial 
Government  enteied  the  pollution  conttol  aiea  contem- 
plating State  and  1 edeial  coopeiation  through  hioadened 
programs  ol  rcseaich.  training,  planning,  abatemem 
elloiis.and  financial  assistance  In  l‘*5t>  peimanem  waic 
pollution  control  legislation  was  enacted  Flic  b.isu  lego 
latn'ii  was  broadened  m the  I'h'O’s  to  strengthen  the 


;'t 


piogiam  suhsi.mtiallv  . .mil  1 1 1 1''  legislative  trend  is  I' Hi- 
ll nil  1 1 1 L'  III  ills'  I '>7(fs.  I llO  stieilgtlieiied  legislation  Is  II* >1 
mc.inl  lo  o\i-ii uU-  llic  Si. iio  agencies'  responsibility  to 
enfoiee  pollution  control  1 1'iiiiLi l u »ns  such  .is  ilio  W.iioi 
Qualm  Si.niil.il iK  wills'll  .in'  federally  appioved;  uilii'i. 
ills'  li'iiisl.ii  1011  is  mii'iuli'il  lo  provide  a backstop  lo  ills' 
Mali's'  authorities.  I he  Federal  (ioveriiineut  w ill  continue 
lo  einoutage  ilu  Siales  lo  earn  mil  then  responsihilities 
by  providing  llieui  with  heller  financial  and  livhitiv.il 
assisiaiiiv.  in  addition  to  the  promise  ot  Federal  involve- 
meiii  should  they  tail  lo  avl  on  matters  ot  interstate 
eoiis-ern. 

Wlnle  earlier  legislation  and  aetion  programs  were  re- 
lleeted  in  mans  speeilic  reereation  and  lisli  and  wildlife 
deselopments  and  operations  in  the  basin  and  nationally, 
the  middle  I ‘Kill's  marked  the  passage  of  unusually  signil- 
ivanl  legislation  and  a new  impetus  in  these  lields.  Iispe- 
eially  important  was  Public  law  S‘>-7d  (Act  ot  .lull  ‘>. 

1 ‘><s 5 1.  I Ins  provided  uniform  policies  with  respect  to 
reereation  and  fish  and  wildlife  benefits  and  costs  ot 
Federal  multiple-purpose  water  resource  projects,  and 
for  other  purposes,  hven  before  tins  dale,  but  especially 
with  the  changes,  the  Federal  and  State  agencies  began 
increasingly  to  plan  and  develop  outdoor  recreation  op- 
portunities in  the  expanse  of  water  area  and  shoreline 
created  by  the  Federal  impoundments.  So  extensive  are 
recreation  and  fish  and  wildlife  developments  today  that 
tliei  are  prune  factors  in  the  economic  justification  loi 
llic  construction  of  multiple-purpose  dams  and  reservoirs. 

Finally,  the  outdoor  environment  now  is  recognized 
as  among  the  important  considerations  in  all  water  and 
related  land  resource  planning  and  development  el  torts, 
with  current  emphasis  on  water  pollution,  air  pollution, 
solid  wastes  disposal,  and  other  environmental  improve 
incuts  4N  An  analysis  of  the  impact  on  environmental 
qualitv  is  a requirement  ol  all  Federal  water  investigation 
repoits  in  cooperation  with  the  Slates,  and  consideration 
will  continue  tluough  all  phases  ol  planning  into  the 
actual  development,  operation,  and  management  ol  the 
projects 

While  a matter  more  ol  policy  than  law.  earlier  efforts 
leading  up  to  and  the  provisions  ol  Senate  Document 
No  ‘>7  of  May  d‘>.  I ‘Kid.  establishing  "Policies.  Standards 
and  Procedures  m the  Formulation.  I -valuation,  and  Re- 
view of  Plans  loi  Vise  and  Development  of  Water  and 
Related  Kesnuices"  are  highly  important,  and  require 
continued  eflori  for  implementation  and  improvement 


THE  FEDERAL  CONSTITUTION  AND 
WATER  RESOURCE  DEVELOPMENT 

I he  ( oii'litnnon  ol  the  I lilted  Stales  provides  the 

| edeial  (loveinmeui  with  a spectrum  of  .itithoiilies 
icIaUne  in  water  resource  development 


The  Commerce  Clause 

Ihe  Commerce  Clause  vests  in  the  Federal  ( i ingress 
die  preeminent  right  to  control  navigable  waters  in  the 
in  lei  esl  of  commerce  Ihe  clause  provides  that  the 
Congress  "shall  have  povvei  to  regulate  commerce  mill 
foreign  nations  and  among  the  several  states  and  null  the 
Indian  lubes."4'1  Commerce  control  of  waters  includes 
not  only  control  for  navigation,  but  also  control  lor  llood 
pioteelion.  waleished  development,  and  reeoveiy  of  the 

cost  of  improvements  through  the  production  and  sale  ot 

ii  so 

water-generated  electric  power. 

When  waters  are  navigable,  the  ordinal y citizen  mai 
float  Ins  boat  and  limit  and  lisli  on  them,  without  Inn 
di.tnce  by  the  riparian  owner  51  But.  the  operation  ol 
boats  will  be  subject  to  the  admiralty  and  maritime  itiles 
of  navigation,  and  to  special  rules  that  1 1\  the  measure  ol 
liability  for  accidents  A 

Hie  first  cases  arising  over  application  ol  the  naviga 
lion  servitude  started  with  ellorts  by  the  I edei.il  Oov 
eminent  to  compel  removal  ol  structures  or  other 
obstructions  which  were  interfering  with  navigation  In 
the  earlv  dais,  these  obstructions  were  usually  budges, 
wharves,  or  similar  structures.  Ii  is  now  well  established 
that  navigable  wateis  may  not  he  bridged,  or  com  lolled 
except  by  Federal  authority  A4  and  the  liparian  ossnci 
mas  be  denied  compensation  when  he  is  damaged  by 
I edeial  commerce  projects  which  change  the  legunen  oi 
level  ol  the  navigable  waterway  oi  deny  him  access 
thereto54  Also,  when  the  llovs  of  nonnavigable  slieams 
is  required  to  maintain  the  capacity  of  a nas  igable  stream 
Ihe  obstruction  or  limitation  on  such  llous  may  be  pie 
vented  by  Federal  action.55 

Waterwavs  which  have  been  judicially  held  to  be 
navigable  m the  Missouri  Rivei  Basin  include  the  loiloss 
mg  ( I I Missouri  Rivet  from  lluec  Forks.  Mont  to  I oil 
Benton.  Mont..5"  (dl  Missotui  River  in  Nl  ( Italics 
(on  nt  v . Mo.57  (at  Big  Horn  River  in  Mon  I.  and  W so  >s 
(4 1 Kansas  Rivet.  Kails.51  A.  (51  Fake  ot  the  Ozark'. 
Mo.""  \lso.  two  vvateivvavs  have  been  adimnistiatuely 
held  to  be  nav  igable  so  as  to  be  subject  lo  Coast  (maul 
regulations,  including  III  Ml  ot  the  Missoni i Rivei  tioni 
its  mouth  near  Si  I ouis.  Mo.,  it'  a point  do.'  miles  up- 
river from  I t'll  Benton.  Mont  A'1  and  (dl  Osage  Rivei, 
Mo"’ 

The  Property  Clause 

Ihe  I’ropettv  ( laiisc  piov  ules  that  "ihe  ( oilgiess  shall 
have  povvei  lo  dispose  ol  and  make  all  needful  tides  and 
i egulat ions  respecting  the  Icmtoiy  ot  olhet  piopeity  he 
longing  to  the  (anted  States"'  Hits  giant  ot  powei 
permits  the  l mled  states  to  icsene  vvatei.  lot  piesem 
and  lutiue  use.  m iionuavigable<  and  navigable'  vvatei 
wavs  which  cross  ot  abut  laud  .lie. is  icsciivd  toi  f cdciul 


purpose;.  I ho  quantities  of  w ater  wliielr  can  he  so  ie- 
verveil  are  those  requited  to  cam  out  the  pm  pose  lot 
which  the  Fcdctal  lands  were  reserved.6* 

the  I’toperlv  Clause  lias  been  used  to  at 1 1 1 in  I edetal 
authoiitv  to  build  imitation  projects  sets  hit:  federal 
lands67 

The  General  Welfare  Clause 

I he  General  Welfare  Clause  authoii/es  l ongtess  to 
use  federal  levenues  to  pi  ovule  lot  the  genetal  wellate 
of  the  l iiited  States.6*4  I bis  giant  ot  powei  permits  the 
t ongtess  "to  pionrote  the  general  wellaie  thiough  huge 
scale  protects  lot  reclamation,  iriigalion.  01  olhei  inlet 
nal  iniproveinenis  6 1 


The  Treaty  Clause 

Die  licatv  Clause  aulhotizes  the  I’residenl  to  make 
treaties  with  the  advice  and  consent  ol  the  Senate  11 
I he  tieatv  powei  is  unlimited  except  b\  those  restiainis 
lomid  in  the  Constitution  itsell  and  those  arising  horn 
the  nature  ot  the  State  and  federal  Governments  A 
treats  could  not  authoii/e  what  the  Constitution  loibtds 
nor  could  it  change  the  character  ol  I edetal  oi  State 
Goveinment.  nor  could  it  impose  a cession  ol  state  lent 
ton  without  consent  ol  the  State  1 In  the  Missouri 
Rive i Basin,  an  apportionment  ol  the  waters  ol  the  St 
Man  and  Milk  livers  between  the  l imed  States  and 
Canada  was  agieed  upon  h\  the  I lean  with  (neat 
Britain  proclaimed  Mav  Id.  I 1 0 7 * 

treaties  creating  Indian  reservations  in  the  Missouri 
River  Basin7  ’ also  have  been  held  to  have  implied l\  re- 
svned  waici  toi  the  niigatiou  ol  the  icsenation  lands 
However,  the  authoitlv  ol  the  I ederal  (lovernmenl  to 


icseive  watei  foi  Indian  lands  isconsuleied  to  be  lounded 
on  the  1’iopeitv  Clause  ol  the  federal  ( onstiiution 


The  War  Power 

t oneiess  is  empovveied  b\  the  ( onstitut ion  to  levv 
taxes  and  to  appropriate  funds  to  provide  lor  national 
defense  fills  power  was  used  to  suppoit  dam  construc- 
tion b\  the  lennessec  Valles  \uthoiitv  ( 1 lin  author  in 
eoukl  conceivablv  be  used  lot  like  purposes  m the 
Missouri  Rivet  Basin. m 1 

The  Supreme  Court 

! uder  its  constitutional  powers  the  Supreme  ( unit  ol 
the  l uited  States  mav  adjudicate  water  rights  as  between 
states  In  such  cases  the  doctiine  ol  equitable  apportion- 
ment mav  be  applied  lhisdoctrinenieansth.it  the  state 
which  has  first  used  the  available  inteistate  vvatci  mav  be 
allowed  a continuing  piiot in  m its  use. 

FEDERAL  WATER  RESOURCE  STATUTES 
AND  THE  AGENCIES  PRINCIPALLY 
RESPONSIBLE  FOR  THEIR  EXECUTION 

From  the  standpoint  ol  vvatci  and  t elated  land  tc- 
sotirce  development  there  are  titativ  I edetal  laws,  some 
dating  back  to  the  e.ulv  ISOO’s.  'hat  beat  heavtlv  on 
Missouri  Rivei  Basin  resouice  development  lliesv  in 
elude  several  majoi  laws  and  mativ  lessei  acts  in  addi- 
tion to  the  specific  project  authorizations  It  is  within 
the  coniplenienl.il v pattern  ol  these  laws  and  those  ol 
the  atfected  stales  that  fedeiallv  assisted  watei  and  tv 
lated  land  resouice  development  has  piocceded 


THE  CORPS  Or  ENGINEERS  DEPARTMENT  OF  THE  ARMY 

Flood  Control  and  Water  for  Navigation  and  Power 


GENERAL 


BASIC  AUTHORIZATIONS 


I lie  t oi  ps  ol  I ne meets  has  i espruisibihiv  loi  planning 
constructing  ami  improving  h.uhors.  dtcdgmg  navigable 
slieatlis.  and  inumtatmug  navigable  channels,  planning 
and  constructing  flood  control  and  mttllipiitposc  pto| 
eels,  controlling  hvdr.ttilic  mining  debus,  .nlinmisteimg 

laws  perlatnmg  to  the  protection  and  pteservaiion  ol 
ii.iv it’.tble  vvatets.  liehltng  llonds  and  making  etneigeucv 
i epaiis.  and  making  investigations  and  englneei  mg  tepot is 
on  si i earn  basins.  harbots.  and  shorelines 


Navigation 

rhe  V.  i ol  Mai.li  v 1811  " provided  that  all  navi 
ruble  ttvets  and  waters  ol  the  I ouisiana  l\tt  chase  shall 
he  and  I’oievet  letnain  pnhlte  highwavs  I he  Vet  ot 
\pr  tl  10  I 824  7 tii-t  vested  tire  Corps  o I Fit 
with  tespoiisihtlitv  lot  nnpioving  vv ateivv av - tor  naviga- 
tion Beginning  vv  tilt  the  V. tot  Mav  .'Liv'd  invcsti 
gallons  and  nnptovemenis  lot  navigation  and  iclat.  d 


purposes  have  been  authoii/ed  by  a senes  nl  nveis  and 
harbors  aets,  from  which  baste  poltetes  and  proeedures 
have  been  established  The  I ‘>20  Rivers  and  Harbors 
\cl  74  expanded  the  1 edeial  policy  icgatding  navigation 
improvements  and  established  general  requirements  lor 
loeal  cooperation  vvlieie  ihe  benefits  bom  sueli  impiove- 
ments  aie  mainly  loeal  in  nature  Subser|iient  aets  have 
further  e lari  1'ied  and  expanded  the  federal  policy  and 
have  authorized  main  specific  navigation  piojeets. 

Flood  Control 

In  the  IS.KO's  the  Corps  ol  I ngineeis  Was  uitlioii/ed 
to  eonstruet  flood  eonliol  levees  alone  the  Mississippi 
River,  and  in  l'>|7  u was  assigned  the  lespoiisibihlv  tm 
ilood  eontrol  work  on  the  Saeramento  Knei  Ihe  I lood 
Control  \et  of  I 'C'O80  then  vested  the  Coips  ol  I ngi 
neers  with  lull  responsibility  I'm  proseeuting  Ilood 
eontrol  studies  and  improvemenls.  Ill  is  \et  slated  that 
"Ilood  control  on  navigable  waters  or  their  tributaries  is 
a proper  activity  of  the  bedei aKioveiiiment  in  coopeia- 
lion  vviili  states,  llieit  political  subdivisions,  and  localities 
thereof 

Recreation 

The  geneial  poliev  followed  in  the  past,  with  respect 
to  the  installation  of  recreation  facilities,  has  been  that 
the  Federal  Government  supplies  the  baste  requirements 
for  public  health  and  safety  . such  as  access  roads,  paiking 
areas,  water  wells,  sanitate  facilities,  boat-launching 
lamps,  camping  areas,  and  picnicking  facilities,  \s  a co- 
operative venture,  many  of  the  states,  counties,  cities, 
and  communities  actively  participate  in  the  lundmg.  con- 
struction. and  maintenance  of  public  use  facilities  at 
Corps  projects. 

I'mform  policies,  with  respect  to  recieation  and  I ish 
and  wildlife  benefits,  and  costs  of  I ederal  nniltipuipose 
water  resource  projects,  have  been  set  out  in  the  ll,o5 
Federal  VVatei  Piojeet  Recreation  \ct81  to  guide  the 
cost  sharing  of  recreation  facilities,  thus  encouraging 
greater  non-Federal  participation  Ihe  non-Federal  inter- 
ests have  been  further  encouraged  by  the  I and  and  W.itei 
Conservation  Fund  Act  ol  l‘hos-  which  established  a 
land  and  vvatet  conservation  bind  to  assist  the  States  and 
Federal  agencies  in  meeting  the  outdoor  recreation 
demand 

Multipurpose  Projects 

Ihe  Flood  Control  Act  ol  l*M4x''  preset ibed  the  lol- 
lowmg  foi  Federal  water  lesouice  development 

(It  Cnmpiehensive  and  coordinated  development 
of  the  Nation's  water  resources  was  declared  to 
be  the  national  policy 

::a 


( 2)  Federal  developments  would  be  advanced  m co- 
operation w ith  State  and  local  agencies.  Cnder 
Sections  l(al  and  Itch  State  and  local  agencies 
were  to  be  kept  abreast  of  all  planning. 

('I  "The  use  for  navigation.  . . ol  Waters  ausing  in 
Slates  lying  wholly  or  partly  west  of  the  bStli 
Meudian  shall  only  be  such  use  as  does  not  con- 
llict  with  any  beneficial  consumptive  use.  pre- 
sent oi  tuiiiie.  m States  ly  ing  wholly  or  partly 
west  ot  the  bSlh  Meridian,  of  such  waters  foi 
domestic,  municipal,  stock  water,  irrigation, 
mining,  or  industrial  purposes.” 

(4l  In  the  Missouri  River  Basin,  comprehensive 
water  development  would  proceed  pursuant  to 
a cooperative  undertaking  in  which  the  Corps 
would  be  responsible  lor  Ilood  control  and  navi- 
gation developments,  and  the  Bureau  of  Rec- 
lamation would  be  responsible  for  reclamation 
developments.  F.ach  agency  would  be  responsi- 
ble for  power  installations  at  the  projects  which 
it  constructs,  file  electric  power  and  energy 
generation  at  Corps'  projects  in  excess  of  pioj- 
Cct  requirements  would  be  delivered  to  the 
Secretaiy  ot  the  Interior  lor  marketing 
The  Water  Supply  \cl  of  05, x84  provided  that  the 
(Hips  could,  upon  receiving  adequate  local  assurances  as 
to  need  and  likelihood  ot  repay  merit  thereof,  include 
storage  space  in  its  reservoirs  to  take  care  of  future  do- 
mestic. municipal,  and  industrial  needs  Subsection  2(bl 
ot  the  Federal  VV'atei  Puliation  ( 'ontrol  Act.  as  added  by 
the  Act  of  July  20.  Ob  I directed  consideration  of  the 
inclusion  of  storage  for  regulation  of  sireamllow  for  the 
purpose  ot  water  quality  control  by  the  Corps  and  othet 
Federal  agencies  in  the  survey  oi  planning  of  any 
reservoir. 84:1 

SPECIAL  AUTHORIZATIONS 

Small  Navigation  Projects 

Cnder  Section  107  of  the  OM)  Rivets  and  Harbors 
\ei.KS  the  Corps  max  construct  small  navigation  |no| 
vets,  each  not  exceeding  S500.000  in  Government  cost, 
without  specific  au  I hot i/at  ion  by  the  Congress.  I lovvev  ei . 
leaxibilitv  reqimeinetits  are  the  same  as  lot  othet  navi- 
gation projects,  and  total  expenditures  loi  the  small 
navigation  protects  may  not  exceed  S|0  million  m any 
one  yea  i 

Small  Flood  Control  Projects 

Cndei  Section  205  ol  the  I'MX  Flood  Cotlbol  \ct.M' 
the  Corps  may  construct  small  flood  control  piojeets 
each  not  exceeding  s|  million  in  Government  cost,  with 
out  specific  .uilhori/.iltou  bv  Congress,  howevci . total 


expendttuies  lot  i lie  small  flood  control  projects  may 
not  exceed  X25  million  in  any  one  y cm 


will  take  place  a certification  that  applicable  watei 
quality  standards  will  not  be  violated.  II  the  state  ictuses 
to  issue  the  certification,  the  permit  may  not  be  gtanted 


Emergency  Work 

l. mergence  bank  protection  work  to  prevent  Hood 
damage  to  highways  and  bridge  approaches  and  public 
winks  winch  does  not  involve  expenditures  ot  over 
ssO.OllO  for  airs  one  locality  in  am  one  Itscal  veat  mas 
be  performed  In  the  (Dtps  undei  Section  14  ot  the  I lood 
Connol  \ct  of  1‘>40.K  Emergency  dealing  of  snags  and 
debris  which  does  not  involve  expenditures  ot  over 
x 100.000  for  am  single  tributary  in  any  one  fiscal  year 
nrav  be  performed  by  the  Corps  nuclei  the  flood  Con- 
trol \clol  1454.'ss  I niergencv  flood  lighting  and  repaii 
and  rescue  work  may  be  performed  by  the  Corps  with 
available  funds  undei  the  \ct  ot  blue  2.  1955.  I mer- 
cency  repair  work  to  public  lacilities  damaged  by  tloods 
mav  be  performed  by  the  Corps,  where  directed  by  the 
Office  of  1 mergence  Planning,  under  Public  1 aw  s7s.  ’ 
Removal  of  wrecks  and  obstruction:  may  be  effected 
under  Section  I'*  of  the  Rivers  and  Harbors  Act  ot 
I 


Deposits  or  Discharges  Into  Navigable  Waters 

I In  Refuse  Act.  Section  14  ot  the  )XlW  Rivers  and 
Harbors  Act."  declared  it  unlawful  for  anyone  to  dts- 
chaige  or  deposit  into  any  navigable  watei  ot  the  United 
Stales,  or  into  any  tributary  of  such  navigable  waters, 
anv  refuse  matter,  except  liquids  flowing  from  streets  or 
sewers  in  a liquid  state,  in  the  absence  of  a permit  issued 
In  the  Secretary  of  the  Army.  Section  21(b)  ol  the 
Watei  Qtiahlv  Improvement  Act  of  1070  (PI  1 M 2 4 ) in 
part  provided  that  anyone  seeking  a Depaitment  ol  the 
\rnty  permit  tor  the  discharge  or  deposit  ot  reluse  matter 
must  t n si  secure  from  the  stale  tit  which  the  discharge 


Structures  and  Fills  in  Navigable  Waters 

Section  10  ot  the  I sou  Rivers  and  Harbors  \ct  pro- 
vided. in  the  absence  ol  t ongressional  authorization, 
that  it  is  unlawful  lot  anyone  to  undertake  any  work 
which  icsults  m an  obstruction  to  the  navigable  capacity 
ot  any  waters  ot  the  United  States  Hie  Section  lunhei 
provided  that  it  is  unlawful  to  place  any  structure  in  any 
navigable  waters  ot  the  l nited  States  without  tiist  sum 
tug  a permit  authorized  by  the  Secretary  ot  the  Army 

Flood  Plain  Studies 

F lood  plant  studies  may  be  made  by  the  Corps  undei 
Section  200  of  the  |9oO  Flood  Control  \cl.  " wliete  ic 
quested  bv  a state  or  governmental  agency  to  determine 
the  use  and  best  protection  of  flood  plains 

Undei  provisions  ot  the  |000  I lood  Conliol  Vet.  as 
amended,  and  directed  by  I xecutive  Ordei  ot  August  It). 
1900.  the  Corps  of  Engineers  furnishes  flood  hazard  in- 
formation. and  advice  lor  use  in  planning  to  amelioiule 
the  flood  hazard,  to  local  governmental  entities  and  to 
Federal  agencies  Flood  plain  information  reports  arc 
prepared  upon  request  ol  the  State  and  loeal  govern- 
mental agencies  to  delineate  flood  problems. 

Comprehensive  Framework  Studies 

Comprehensive  river  basin  studies  are  conducted  oi 
participated  in  Ivy  the  Corps  for  the  purpose  of  defining 
the  compass,  use.  and  limitations  on  water  and  totaled 
land  resources  and  of  developing  piojeeiions  for  the  use 
ol  and  needs  lot  such  resomees.  Ibis  is  piusuant  to  the 
Water  Resources  Planning  Act  1 ' 


i 


It 
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GENERAL 


Federal  reclamation  activities  began  lit  l‘  >2  mdci  tlu 
leadership  ol  President  I Iteodoie  Roosevelt  Ittst  these 
activities  involved  principally  the  planning  and  construe 
lion  of  works  to  impound  and  divot  I watei  lot  the  imo.i 
lion  of  public  and  piivalc  lands  in  the  1“  western  st.it  w 
Seven  of  these  Stales  he  wholly  ot  partly  within  the 
Missouri  Rivet  llastn.  loilav  these  ledci.il  i l.imation 


activities  include  the  planning  and  construction  ot  wotks 
lot  impounding  and  dwelling  water  lot  in igalion.  pow et 
eencratton.  iimmcip.il  anil  mduslttal  uses,  rccicatton.  It'll 
and  wildlife  eiiliancemcnt.  si  team  regulation  and  pollu- 
tion conliol.  and.  where  appiovedhy  the  Cotps  ol  I ngt 
neet  s.  toi  navigation  and  flood  coni  ioI  I edetal  tec  lama 
iron  activities  vvete  initially  the  tcspousibilrly  ol  the 
G<  cal  Survey  ami  the  Reclamation  Service  ol  lh< 
Geological  Suivcv  In  ll|24  these  activities  became  the 
lespoitstbihlv  ol  the  Hut  can  ol  Reclamation 


BASIC  AUTHORIZATIONS 


Irrigation 


Ilk'  Reclamation  Act  ol  June  17.  I‘H)2/4  authorized 
the  Secretary  of  the  Inlerioi  to  build  water  diversion  and 
impoundment  t acilit ies  to  provide  irrigation  water  lot 
public  and  private  lands  The  costs  ol  constructing,  oper- 
ating. and  maintaining  such  works  were  to  be  repaid  by 
the  water  users  pursuant  to  water-right  applications  and 
repavment  contracts  which  provide  loi  a hen  on  the 
benefited  land  In  accordance  with  the  one-to-a-customer 
precedent  set  up  in  the  Preemption  and  Homestead 
Laws. 1,5  water  from  Reclamation  projects  was  not  to  be 
made  available  to  .my  acieage  in  excess  ot  ltd)  irrigable 
acres  pei  single  ownership,  or  m excess  ot  odd  urigable 
acies  jointly  owned  by  husband  and  wile  this  rule  was 
somewhat  relaxed  by  Section  4b  ol  the  Adjustment  Ad 
ol  l‘>2b.'”'  which  now  permits  project  watei  to  be  de- 
livered to  lands  in  excess  ol  1 60  irrigable  acres  pei  single 
ownership  if  the  excess  landownei  agrees  to  dispose  ol 
his  excess  land  within  a reasonable  lime  at  a dry -land 
price.  I he  reason  for  requiring  the  sale  ol  excess  land  at 
a dry-land  price  is  to  avoid  the  purchasers  paying  twice 
lor  Ins  irrigation  watei  right.  It  he  paid  an  irrigable-land 
puce  foi  land  on  which  construction  charges  vveie  owing 
to  the  Tinted  States,  he  would  he  pay  ing  tw  ice  lor  his 
water  right:  l ust  to  the  sellei  ol  the  excess  land,  and 
second  to  the  l ililed  States. 

The  Warren  Act  ofl  ehruary  21.  I ' * 1 I . ’ permits  the 
Secretarv  to  sell  Reclamation  project  watei  to  nonproject 
water  useis  and  to  permit  such  water  users  to  carry  or 
store  watei  m project  works  il  there  is  capacity  surplus 
to  the  needs  of  the  Reclamation  Project.  Several  such 
contracts  are  in  operation  in  the  Missouri  Rivei  H.ixm 

Lnder  the  I xtension  Net  ol  August  Id.  I ' > 1 4 . the 
water  users  are  permitted  to  assume  responsibility  foi 
the  operation  and  maintenance  of  Reclamation  projects 
through  water  users  organizations  Ihe  Act  ol  May  15. 

I '»22 2 provides  that  where  an  irrigation  district  accepts 
a general  obligation  to  pay  construction,  operation,  and 
maintenance  costs  on  account  ot  reclamation  works, 
individual  water-right  applications  with  then  attendant 
liens  nn  the  benefited  lands  may  be  cancelled  Subsequent 
Visol  ( ongtess  have  provided  extensions  ol  tune  on  Ihe 
pa\ incut  ot  i cs lama t ion  construction  costs  (Section  4b 

I the  Omnibus  Adjustment  Act  ol  May  25.  P>2t< 

made  joint-liability  contiacts  with  irrigation  distncts 
mandatory  foi  icclamutton  projects  thereat tei  construe 
tv  .I  i Ihe  I act  I Millers  Ad  ol  I ‘>24  and  the  Reclamation 
Proieel  Act  ol  I'M*)  11,1  also  now  permit  the  icpavmenl 
ol  icclainalioti  construction  costs  to  be  geared  to  Ihe 
puvmcnl  capacity  ol  the  water  useis  bused  on  the  pu> 
ductivilx  ol  the  lands  benefited  Ihe  llaydcn-O  Mahoney 
amendment  m the  Ail  ot  Mav  I'l.Ls  aulhonzes 
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the  use  of  powei  and  other  project  revenues  to  assist  in 
the  payment  of  project  construction  costs  allocated  to 
irrigation 

Power 

Section  5 ot  the  Act  of  April  16.  I 906, ' authorized 
the  Secretary  of  the  Interior  to  develop  and  sell  electric 
eneigv  in  connection  with  Reclamation  projects  Surplus 
powei  or  powei  privileges  could  be  sold  or  leased  lor  10 
years,  with  purchasers  for  municipal  use  getting  a prefer- 
ence Section  0(c)  ol  the  Reclamation  Project  \.i  ol 
|0.s0104  permits  sales  ot  powei  or  leases  ol  power  privi- 
leges for  periods  not  exceeding  40  years,  w ith  preteien.c 
m purchasing  oi  leasing  going  to  municipalities  oi  oilier 
public  corporations  or  agencies,  and  to  co  >p  1 it  and 
other  nonprofit  organizations  hav  ing  R I V t malic  u . 

Municipal  and  Industrial  Water  Use 

Section  4 of  the  Act  of  April  i 6 1906,  l®*permits  the 
Secretary  of  the  Inlerioi  to  provide  and  conduct  for 
water  for  municipal  purposes  The  Act  ol  I ehruaty  25. 
1020. 106  permits  the  Secretary  to  contract  for  the  -all 
ot  Reclamation  project  watei  tor  miscellaneous  puipov 
Section  l»(c)  of  the  Reclamation  Project  Ad  ot  into1" 
permits  the  Secretary  to  furnish  Reclamation  project 
vvaler  for  municipal  water  supply  oi  foi  miscellaneous 
purposes  under  forty-year  contracts  lire  Water  Supply 
Act  oi  July  3.  1958. 108  provided  that  the  Secreta  - 
could,  upon  receiving  adequate  local  assurance  as  to  the 
need  and  likelihood  ofiepaymenl  therefor.  include  slot- 
age  space  in  any  reseivoir  constructed  In  the  Bureau  ol 
Reclamation  to  take  care  of  present  and  futme  municipal 
and  industrial  needs. 

Multipurpose  Use 

Section  9 of  the  Reclamation  Project  Act  ol  Id.to 
.iiitliorizes  the  Secietaiy  ot  the  Intel  tot  to  mideiluke 
multipurpose  projects  in  which  costs  and  benefits  may 
be  assigned  to  irrigation,  powei.  municipal  watei  supply 
and  other  miscellaneous  purposes,  navigation,  and  llood 
control  Ihe  I lood  ( onirol  Acl  ot  1 1 *4 4 11(1  provides 
dial  on  multipuiposc  piojccts  coustiuclcd  by  the  ( oips 
id  I ngmeers.  the  Secretary  ol  the  Intouor  was  to  be 
responsible  loi  the  sale  ol  powei  and  use  ol  irrigation 
watei  I lie  A.  i ol  August  14  l‘Mi>  111  and  the  I tsh  and 
Wildlife  (ooidmalion  Act  ol  August  12.  1'iss1 '-  au 
llioiize  t lie  Secietaiy  to  piovide  lot  fish  and  vvildhlc 
needs  m reclamation  progiams  Ihe  I edeial  AAatet  Pioi 
eel  Reeiealion  Act  ol  lulv  11  1 11  1 implements  die 
I .is  i (Wo  A.  Is  hy  piov  idlllg  loi  loc  al  p.n  Ikip.ilion  ami  loi 

the  development  ol  other  iecrcatton.il  tacihties  Sub 
cv  lion  .'(blot  the  I dciul  AA.tivi  Pollution  ( no  I A.  I 


as  added  b\  the  Act  of  July  20.  I%l."5  authorized  the 
Secretary  to  include  storage  capacity  lot  water  quality 
control  in  any  future  reservoir  project,  rite  I’aik.  I’aik- 
way  and  Recreational  Area  Study  Act  ol  June  22. 
l‘)'On4  authori/ed  the  National  Park  Service  to  furnish 
assistance  to  olhei  I ederal  agencies,  and  by  an  April  5. 
loss  Memorandum  of  Understanding  with  the  Bureau  ol 
Reclamation  and  subsequent  understandings  with  the 
Bureau  of  Guidon  Recreation,  the  National  Park  Ser- 
vice provides  post-authorization  recreation  planning 
assistance. 

Financing  Water  Users 

The  Rehabilitation  and  Betterment  Act  ol  October  7. 
|04>).l,<‘  authorizes  the  Secretary  ol  the  Interim  to  con- 
tract for  the  financing  of  rehabilitation  and  betterment 
work  on  existing  reclamation  projects.  The  water  users 
repax tnenl  of  Federal  expenditures  is  to  be  without  in- 
terest  and  in  accordance  with  the  water  users'  repayment 
abililx . The  water  users  themselves  are  permitted  to  pet- 
form  the  necessary  work.  Hie  \ct  ol  July  4.  I'iss,11 
provides  for  federal  loans  to  permit  the  water  users  them- 
selves to  construct  irrigation  distribution  systems  on  rec- 
lamation projects.  The  Small  Reclamation  Projects  Act 
of  I ‘ISO  lls  authorizes  the  Secretary  to  loan  money  for 
the  cotKtmciiim  of  small  reclamation  projects.  Loans 
must  be  in  amounts  not  exceeding  Sh. 500,000  and  tor 
ptojecls  not  exceeding  S 1 0.000.000  in  total  costs.  I he 
water  users'  repayment  ol  the  Government  loan  may  be 
scheduled  over  a period  not  to  exceed  tiny  years  and  is 
without  interest  except  toi  costs  allocable  to  lands  in 
excess  of  lot)  irrigable  acres  pet  single  ownership 


Flood  Aid 

Undei  Public  I axx  N7s  (X|si  ( ong..  2d  Sess.  I 11  the 
Bureau  "I  Reclamation  was  authorized  to  restore  public 
facilities  damaged  by  flood  when  directed  by  the  Oil  ice 
ol  I mergence  Planning 


SPECIAL  AUTHORIZATIONS 

The  Fort  Peck  Project  Act 

fhe  Fort  Peck  Project  Act  of  May  Ik.  I ‘OK.1-'"  au- 
thori/ed the  Secretary  of  the  Interior  to  market  and  to 
build  the  necessary  facilities  to  transmit  energy  geneiated 
at  the  Fort  Peck  Dam  which  xxas  constructed  by  the 
Corps  ol  Engineers  in  Montana 

The  Water  Conse.  vation  and  Utilization 
Act  of  1939  121 

This  Act  paired  the  Department  of  the  Interior  and 
Department  of  Agriculture  in  a plan  lor  relieving  the 
effects  of  drouth  m the  Great  Plains  by  the  construction 
of  reclamation  projects.  Interior  was  the  constructing 
and  operating  agency  and  Agriculture  was  the  settlement 
agcncx . Provision  was  made  for  participation  by  othei 
I ederal  and  State  agencies.  The  water  useis'  repayment 
of  project  construction  costs  xxas  to  be  geared  to  their 
repayment  ability 

Section  9 of  the  Flood  Control  Act  of 
December  22,  1944  122 

I his  approved  a general  comprehensive  plan  lot  devel- 
opment of  the  water  resources  ol  the  Missouri  Kivei  Basin 
and  authorized  the  initial  stages  ol  this  plan  Undei  the 
plan.  I he  Corps  ol  Engineers  xxas  lo  build  the  maitisletn 
reservoirs  on  the  Missouri  Rivet,  where  navigation  and 
flood  control  weie  principal  functions.  The  Buieati  id 
Reclamation  was  to  build  the  upstream  icservous  and 
distribution  facilities  where  the  principal  functions  weie 
making  watei  available  foi  irrigation,  othei  consumptive 
uses,  and  power  generation.  The  Corps  was  to  have  the 
basic  responsibility  for  navigation  and  flood  control  oper- 
ations. and  lire  Department  ol  the  Interioi  was  to  have 
the  basic  responsibility  loi  the  marketing  and  distribu- 
tion ol  power  produced  at  all  I edeial  hydioeh\lik 
developments  in  the  basin  and  loi  irrigation  opctalions 


SOIL  CONSERVATION  SERVICE  DEPARTMENT  OF  AGRICULTURE 

Water  Conservation 


GENERAL 


nanci.il  U'Sislancc  for  planning  and  cany  mg  out  programs 
to  piolecl  and  improve  watei  and  related  land  resources 
ii  small  watei  shells  I he  Nei  v ice  xx  as  established  lit  l'1'^ 
It  was  pi  needed  b\  the  Noil  I iosioii  Sen  ice  which  had 
been  established  in  I » ' 


the  Noil  ( onset  cation  Serv  ice  is  the  lech  meal  soil  and 
v,  i n i , ousel  vat  loi  i agent  \ ol  l he  I fepai  tmeii  I ol  \gi  it  i il 
line  Ii  administers  activities  involving  technical  and  Ii 


BASIC  AUTHORIZATIONS 


Erosion  Control 

Hie  Act  of  April  27,  I1) .VS. 121  directed  the  Secretary 
id  Agriculture  to  establish  the  Soil  C onservation  Service 
to  demonstrate,  carry  out.  and  cooperate  in  measures  to 
conserve  soil  and  moisture. 

Waterflow  Retardation 

Section  2 of  the  Hood  Control  Act  ol  June  22. 
Hop.1 24  authorizes  the  Secretary  of  Agriculture  to 
make  preliminary  examinations  and  surveys  foi  ruiioft 
and  water-flow  retardation  and  soil  erosion  prevention  in 
watersheds  Special  projects  for  water-flow  retardation 
work  are  authorized  by  Section  Id  of  the  Hood  Control 
Act  of  December  22.  Il>44  l2''  Section  15  of  the  same 
Act  authorized  the  Secretary  of  Agriculture  to  perform 
emergency  water-flow  retardation  work. 

Watershed  Protection 

The  Watershed  Protection  and  1 loud  Prevention  Act 
ol  August  4.  1454  (P. I 566). 12,1  as  amended,  authorizes 
the  Secretary  of  Agriculture  to  plan  for  and  assist  in  the 
financing  of  projects  for  the  control  and  use  of  water  in 
sub-watersheds  not  exceeding  25(1.000  acres  in  area 
Water  impoundments  may  not  exceed  25.000  act  e-feet 
in  capacity,  with  not  more  than  12.500  acre-feel  toi 
flood  prevention.  Project  purposes  may  include  flood 
prevention  measures,  diainage.  irrigation,  si  team  flow 
regulation,  wildlife,  recreation  facilities,  and  municipal 
and  industrial  water  supplies  including  storage  ol  watei 
for  future  municipal  and  industrial  uses  Section  4 of  the 


Act  authorizes  the  Secretary  to  make  long-term  loans  to 
finance  the  increased  cost  of  a structural  measure  when  it 
is  enlarged  to  include  municipal  and  industrial  water 
supplies. 

Great  Plains  Conservation  Program 

Section  loth)  of  the  Soil  Conservation  and  Domestic 
Allotment  Act  ol  ll>56.  as  amended. 1 *7  authorizes  the 
Secretary  of  Agriculture  to  enter  into  soil  and  water  con- 
servation contracts  tor  periods  not  exceeding  10  years 
with  farmers  and  ranchers  in  the  Great  Plains  area  ol 
Colorado.  Kansas.  Montana.  Nebraska.  North  Dakota. 
South  Dakota.  Wyoming,  and  certain  southwestern  States 
l udei  these  contracts  the  Government  shares  the  cost  ol 
developing  conservation  practices  designed  particularly 
for  the  soil  types,  terrain,  and  climatic  conditions  ol  the 
Great  Plains  I lie  technical  services  of  the  Soil  Conserva- 
tion Service  are  utilized  in  planning  find  conversions  and 
such  practices  as  terraces,  dams,  and  other  measures  de- 
signed to  piotect  the  land  from  wind  and  watei  erosion 

SPECIAL  AUTHORIZATIONS 

Cnder  the  Water  ( onservation  and  Utilization  Act  ol 
I'l.V).1-  1 the  Secretaiy  ol  Agricultuie  and  the  Seciet.irv 
of  the  Interioi  were  authorized  tocoopciate  m develop 
mg  irngation  protects  in  the  Gieal  Plains  Die  Sccietuty 
of  the  Intel n >i  was  icsponsihle  lot  building  and  operating 
the  projects  and  the  Secretary  ol  Agriculture  was  ie 
sponsible  for  then  settlement  and  agiicnliii'al  develop 
ment.  Provision  was  made  for  participation  by  oihct 
federal  and  State  agencies  ,md  the  iepu\ incut  ot  . ,.i 
structlon  costs  was  to  be  geared  to  the  water  users  ahiluv 
to  pay 


AGRICULTURAL  STABILIZATION  AND  CONSERVATION  SERVICE 
DEPARTMENT  OF  AGRICULTURE 

Grants  in  Aid 


GENERAL 

I lie  Agricultural  Stabilization  and  Conservation  Set 
vice  ( A SI  S)  administers  cropland  adjustment  and  con- 
version piograms  and  conservation  programs  involving 
federal  payments  and  cost  shares 

BASIC  AUTHORIZATIONS 

Agricultural  Conservation  Program 

flic  AS(  S piovulcs  fedeial  cost  share  payments  lot 
the  performance  ot  certain  approved  conservation  prac- 


tices including  the  construction  ol  tarm  ponds,  gtassed 
waterwavs.  chock  dams,  let  races,  channel  improvements 
and  other  ptaclices  all  designed  to  .nnsciw  soil,  watei 
and  wildlife  Hie  program  is  earned  out  pin sn.i ill  to  the 
x.  ul  ( ' uis.iv  at  ion  and  Domes!  it  A,;  in  A • 

|0.'s(v.'  - s as  amended  Kvhnu.il  assistance  with  icspcii 
to  ceit.im  practises  is  pi. wide, I by  tin  X"il  t onsci\.iii*'ii 
Xci'  n e and  the  I . nest  Xciv  n . 
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FOREST  SERVICE  - DEPARTMENT  OF  AGRICULTURE 

Forest  Watersheds 


GENERAL 

Since  earls  times  Congress  has  concerned  iisell  with 
the  preservation  of  forests  as  watersheds  and  as  essential 
natural  resources  Federal  regulation  ot  the  use  and  oc- 
cupancy of  the  national  forests  was  tirst  directed  by  the 
Act  of  June  4.  IX47.1 24  Hits  Act  provided  lor  the  estab- 
lishing of  a National  Forest  Service,  lor  a regulated  use  ot 
the  forest  resources,  and  for  the  protection  of  such  re- 
sources against  fire  and  depredation.  Initially . the  ad- 
ministration ot  the  national  forests  w as  the  responsibility 
ot  the  Secretary  of  the  Interior.1’1’  This  responsibility 
was  transferred  to  the  Secretary  ot  Agriculture  by  the 
Act  of  February  I . 1 90s  .1 31 

BASIC  AUTHORIZATIONS 

Reserving  and  Acquiring  Forest  Lands  and  Water 

Section  24  of  the  Act  of  March  4.  1X91 . 132  authorized 
the  President  of  the  United  States  to  set  apart  and  reserve 
public  lands  covered  with  trees  or  undergrowth.  The  re- 
servation of  lands  served  to  reserve  water  sufficient  to 
effectuate  the  purpose  for  which  the  land  reservation 
was  made.1’'’  although  this  is  a matter  not  endorsed  by 
some  of  the  affected  States. 

The  Weeks  Act  of  March  I.  llM  I.134  authorized  the 
Federal  acquisition,  by  purchase  or  exchange  of  for- 
ested. cutover  or  denuded  lands  within  the  watersheds 
of  navigable  streams  and  provided  for  their  inclusion  in 
the  national  forest;  however,  the  States  were  to  retain 
civil  and  criminal  jursidiction  in  the  national  forests  and 
were  to  be  paid  a percentage  of  the  lores!  revenues.  State 
and  Federal  cooperative  agreements  for  forest  fire  protec- 
tion were  authorized.  Interstate  compacts  to  protect 
forests  and  water  resources  also  were  authorized. 

The  Act  ol  March  20.  I ‘>22. 1 3 5 further  provided  for 
the  consolidation  of  national  forest  lands  by  the  ex- 
change of  public  lands  for  private  lands.  Many  other 
land  exchanges  in  specific  national  forests  have  also  been 
permitted  by  Congress.1 3,1 

Protecting  Watersheds 

The  Act  of  June  4.  1X97. 137  stated  that  a principal 
purpose  lor  acquiring,  improving,  and  protecting  lands 
for  national  lorests  was  to  secure  "favorable  conditions 
ol  water  flows,"  Protection  of  the  watersheds  has.  there- 
loie.  been  a basic  obligation  ol  the  olticcrs  administering 
the  national  lorests  Flic  Hankhead-Jones  Farm  Fenaiii 
\cl  of  July  22.  I'f!?.  as  amended.1”'  provided  lot  the 
prevention  ol  soil  erosion,  measures  lot  reforestation. 


the  mitigation  ot  flood',  and  the  protection  ol  water- 
sheds Section  7 ui  the  Flood  Control  \ct  ol  June  2X. 
I94X.134  further  authorized  the  Secretary  of  Agricul- 
ture to  undertake  any  emergency  measures  required  for 
runoff  retardation  and  soil  erosion  prevention. 

The  Act  ol  Mas  2X.  I‘>4<l.  14,1  authorized  the  Secre- 
tary of  Agriculture  to  contract  with  a municipality  for 
the  withdrawal  from  enity.  location,  appropriation,  or 
conflicting  use  ot  any  national  forest  lands  which  provide 
the  watershed  for  the  municipality's  water  supply . 

Reforestation 

The  Clark-McNury  \ct  of  June  7.  1924. 141  authorized 
the  .Secretary  of  Agriculture  to  cooperate  with  State  and 
local  agencies  in  reforestation  activities,  in  tire  protection 
for  forested  lands,  and  in  other  activities  designed  to  per- 
petuate the  forests.  Also  the  Act  authorized  the  Secretary 
to  determine  and  report  to  the  National  Forest  Reserva- 
tion Commission  142  the  location  ol  public  lands  chiefly 
valuable  for  streamflow  protection  in  the  interest  ot 
navigation  or  irrigation.  I he  Commission  then  determined 
whether  Congressional  authority  for  including  the  lands 
in  the  national  forests  should  be  asked. 

The  Act  of  March  4.  1425. 143  as  amended  in  1950. 
expanded  the  reforestation  authorities  of  the  Secretary 
of  Agriculture  and  authorized  him  to  cooperate  with 
State  and  private  agencies  in  the  teforestation  ot  State 
and  private  lands. 

Multiple  Use  of  Forests 

The  Act  of  June  12.  I *-)  (g  1 144  declared  the  Congres- 
sional police  that  the  National  I orests  are  established 
and  shall  be  administered  for  outdoor  recreation,  range, 
timber,  watershed,  and  wildlife  and  fish  purposes  The 
Act  authorized  and  directed  the  Secretaiy  to  develop 
and  administer  the  renewable  surface  resoutces  ot  the 
National  Forests  foi  multiple  use  and  sustained  y ield  ol 
the  several  products  and  services  obtained  therefrom.  In 
the  effectuation  of  the  Act  the  Secietaiy  was  authotized 
to  cooperate  with  interested  Slate  and  local  govern 
mental  agencies  and  ollieis  m development  and  manage 
ment  of  the  National  Forests. 

Section  4 (til  (4)  of  the  Wilderness  \ct  ol  Septem- 
ber 4.  I ‘><>4 . 1 4 5 provides  that  the  l’i evident  mav  authoi 
ize  prospecting  tor  watei  resoutces.  the  establishment 
and  maintenance  ol  leservous.  water  conseiv.it ion  woiks. 
povvei  pio|ects.  and  transmission  lines,  it  he  detei mines 
that  such  uses  m the  specific  area  will  bet l ei  sene  the 
interests  ol  the  l titled  Slates  and  the  people  theteot 
than  vv  ill  its  denial 


1 


FARMERS  HOME  ADMINISTRATION  - DEPARTMENT  OF  AGRICULTURE 

Land  and  Grants  in  Aid 


k 


GENERAL 

The  Farmers  Home  Administration  provides  financial 
assistance  to  farmers  and  local  organizations  for  the  de- 
velopment of  irrigation  and  drainage  systems,  watershed 
protection  and  Hood  prevention  projects,  community 
water  and  waste  disposal  systems,  and  similar  projects. 


BASIC  AUTHORIZATIONS 
Watershed  Protection 

Ihe  Secretary  has  assigned  to  the  Farmers  Home 
Administration  responsibility  for  administering  the  loan 
and  advance  provisions  ol  the  Watershed  Protection  and 


Flood  Prevention  Act. l4Sa  Total  loans  outstanding  on 
any  one  project  may  not  exceed  S5  million. 

Water,  Waste  Disposal,  and  Similar 
Developments 

The  Consolidated  F.II.A.  Act  of  1 1 . ,4<’  as  amended, 

authorizes  long-term  direct  and  insured  loans  as  well  as 
grants  of  up  to  50  percent  of  construction  costs  to 
public  and  nonprofit  associations  for  the  development 
of  community  water  and  waste-disposal  systems  in  rural 
areas,  including  rural  municipalities  of  not  more  than 
5.500  population.  Planning  grants  also  may  be  made  for 
the  development  of  official  comprehensive  area  watei 
and  sewer  plans.  Loans  to  groups  and  individuals  are 
made  for  the  development  of  soil  conservation,  ii  ligation, 
drainage,  grazing,  forestry  , and  recreation  projects 


ECONOMIC  RESEARCH  SERVICE  - DEPARTMENT  OF  AGRICULTURE 

Study  of  Water  Needs  in  Resource  Development 

GENERAL  tural  economic  base  of  river  basin  and  water  resource 

region  studies,  including  an  appraisal  of  trends  in  land 
In  keeping  with  its  assignments  within  the  Depart-  and  water  use.  It  develops  projections  ot  agiieultm.il 

ment  of  Agriculture,  the  Economic  Research  Service  production,  employment,  income,  rural  population,  and 

conducts  studies  and  investigations  to  provide  economic  land  use  lor  the  economic  analy  sis  ol  agricultuial  watei 

information  about  the  short-term  and  long-range  agrieul-  management  needs  and  potentials 

tural  demands  for  land  and  water  resources,  and  the 

economic  el  tee t ot  alternat  ive  potentials  lor  development  BASIC  AUTHOR  I Z ATI  ON 
of  such  resources  on  the  agricultural  and  related  sectors 

of  the  economy . Section  b of  the  Act  of  August  4.  1 1>54.  (PI  5ooi147 

/'he  Economic  Research  Service  lias  general  respon-  authorized  the  Secrelaiy  ol  Agriculture  to  eoopeiate 
sihil tt\  for  basinwide  economic  aspects  and  elements  with  othet  Federal.  State,  and  local  agencies  in  conduct- 

within  the  Department  of  Agriculture  for  comprehensive  mg  watershed  studies  in  connection  with  coordinated 

river  basin  planning.  It  develops  and  analyzes  the  agrieul-  programs  for  resource  development 

GEOLOGICAL  SURVEY  - DEPARTMENT  OF  THE  INTERIOR 

Water  Surveys 

GENERAL  tarnation,  but  it  continued  to  be  the  leading  agency  in  the 

survey  and  measurement  ol  the  Nation's  watei  resouiees 

BASIC  AUTHORIZATIONS 

Land  and  Mineral  Surveys 

The  Act  ol  March  v IN7l>.  ,JX  established  the  Geo 
logical  Surrey  to  classify  the  public  lands,  and  to  ex.mniu 
the  geological  structure,  mineral  resources,  and  products 
of  the  national  domain 

;.l(l 


Since  |K7't  the  Geological  Survey  has  been  engaged 
in  mapping  and  cataloging  natural  resources.  I he  Survey 's 
interest  in  the  location  and  character  of  water  resources 
and  of  irrigable  land  caused  it  to  be  the  agency  through 
which  the  Federal  reclamation  program  was  initiated  in 
the  West  It  was  relieved  ot  reclamation  construction  re 
sporisibihties  In  the  formation  ot  the  Bureau  ot  Rec 


Water  Surveys 


»i 


» 


.iikl  watei  jik!  p» »\v c i icnouu'ov  iii'v-1  cngiik’Cimi!  mi|km 
mmoii  i > > powci  permit's  and  I eiieial  l^'wei  ( oinnusM‘»n 
llK.  ^c,  u(  \UgU&I  |s  iso)  >4*  was  iii.  ma  to  licenses  and  to  "publish  ami  disseminate  data  relative 

allow  funds  to  the  (icologic.il  Server  lot  the  puiposc  ol  to  the  loiegotng  ;n  milk' 

"eaugmg  the  streams  and  determining  the  water  supply 
,il  the  l nited  Slates,  including  the  invest  mat  ton  ot  nndei 

aioimd  eutients  and  aitesian  wells  m arid  and  sennaitd  Water  Developed  by  Oil  and  Gas  Operations 
see  l tons.” 

Current  appropriation  acts  1M>  anthori/e  the  tie  < I he  A.  • ol  June  He  l‘F'4.  1 ptovtdes  that  whets 

loeteal  Strives  "to  perform  survevs.  investigations,  and  oil  and  gas  piospeelors  01  lessees  strike  water  ot  usable 

research  covering  topography . geologs . and  the  mineral  quality  and  quantity  while  drilling  lor  v.il  and  gas.  the 

and  water  resources  ol  the  l imed  Stales,  its  temtories.  Secretary  ol  the  Interim  mas  purchase  the  well  easing 

and  possessions,  as  authorized  hy  lass  (7:  Slat  X.17  and  and  operate  the  well  Idle  usability  and  value  ol  the  water 

7(,  stat.  477); 151  class  its  lauds  as  to  mtneia)  eharailet  is  determined  h>  the  Geological  Smses  '' 

FEDERAL  POWER  COMMISSION 

Regulating  Water  Power  Projects 


GENERAL 

Basie  authority  ot  the  Federal  Posset  Commission  lot 
its  ss ater  resources  aetisities  is  lire  Federal  Posser  Act . as 
amended. 154  Ibis  Act  was  adopted  In  DU  5 by  including 
as  Part  I the  Federal  Watei  Posser  \ct  ol  I ‘>20  relating  to 
the  licensing  ol  non  I ederal  hydroeleetne  projects,  and 
hs  adding  Parts  II  and  III  vesting  the  Commission  with 
jurisdiction  over  the  transmission  and  sale  at  wholesale 
ol  electric  energy  ttt  interstate  commerce  and  over  public 
utilities  engaged  theiem.  1 he  Act  authorizes  the  Com- 
mission to  make  investigations  and  to  collect  and  record 
data  concerning  the  ulili/ation  ol' water  power  resources 
m anv  leeion  to  he  developed:  lo  eorrperate  with  other 
agencies  ot  state  or  national  governments  in  water  re- 
sources investigations:  to  review  and  evaluate  the  water 
power  Features  ot'  Federal  multipurpose  river  basin  plan- 
ning studies,  and.  subject  to  provisions  contained  in  the 
Act.  to  issue  licenses  lor  periods  not  in  excess  of  50  years 
to  non-F  ederal  entities  tor  the  purpose  of  constructing, 
operating,  and  maintaining  dams,  water  conduits,  and 
reservoirs,  or  other  lacilities  lor  the  development  ot 
hydroelectric  power  m or  affecting  navigable  waters  or 
on  anv  stream  ovei  which  Congress  has  jurisdiction  where 
the  project  affects  interstate  commerce,  or  on  Govern- 
ment lands,  or  utilizing  surplus  water  Horn  Government 
dams  n»e  projects  to  he  licensed  must  in  the  judgment 
ot  the  Commission  he  best  adapted  to  a comprehensive 
hasin  plan  Ini  various  beneficial  purposes,  including  r ce- 
real n >n:  and  the  ( i nmnisston  super  vises  and  inspects  such 
projects  to  assure  continuing  compliance  with  these 
public  interest  standards,  lire  Ac  I provides  that  the 
l tilled  Stales  shall  have  the  right,  upon  two  veals'  will 
ten  notice  by  the  Commission,  lo  take  ovei  projects 
licensed  id  non-public  entities  upon  the  expnation  ot  the 
licenses  \lso.  the  \ct  directs  the  Commission  to  detet 
mine  the  chaiges  to  he  paid  by  a licensee  or  the  non 


I ederal  owner  ol  an  unlicensed  project  lor  benetits  pro- 
vided b\  headwaiet  improvements  ol  another  licensee  or 
ot  the  l titled  States.  Fnrtliei . the  Commission  determines 
the  effect  on  power  site  values  ol  proposed  entries,  loca- 
tions oi  selections  ol  public  lands  reserved  lot  power 
sites,  and  acts  upon  applications  for  right-of-way.  use 
penults,  and  leases  allectmg  such  sites. 

OTHER  AUTHORIZATIONS 

The  Flood  Control  Act  ol  1 ‘> A s . 1 ' ^ and  subsequent 
Flood  Control  and  Rivets  and  Harbors  Acts  authorized 
the  Commission  to  investigate  the  power  potentialities  at 
projects  to  he  constructed  by  the  Department  ot  the 
At niv . and  charges  the  Commission  with  the  tesponsi 
bilitv  ol  making  recommendations  to  the  Secretary  ol 
the  \rtnv  with  icgaul  to  the  installation  ol  penstocks  or 
similar  facilities  adapted  to  possible  future  use  m the 
development  ot  hydroelectric  power  at  such  projects 

Section  5 ol  the  I lood  Control  Act  ol  DI44.1  ic- 
qujics  prior  approval  b\  the  I edetal  Power  l ommissiou. 
except  m lire  Missouri  Rivet  Basin,  ol  rate  schedules  tot 
the  sale  by  the  Secretary  ol  the  Intenoi  ol  electitc  powei 
and  enerev  eeuerated  at  reservoit  proiects  rmdet  the  con 

I I ol  of  the  Department  of  the  Army.  and.  m the  opinion 
of  tire  .Sect clary  ol  the  At  my . not  teqnued  in  the  opeia 
non  of  the  ptojects 

I he  Watei  Resouiees  I’lanmng  Acl  ol  RX'5  cicaled 
a nve-memhei  Watei  Resrunces  Council  consisting  ol  ihc 
Seetelaites  ot  Vgnctilttire.  the  Aimv.  the  Intenoi  and 
Health.  I dueation  and  Welfare,  and  theChanman  ol  the 
Federal  I’owet  Commissiou.  I lie  Seeretaty  ot  I tanspoi 
tatton  was  added  as  a meinhet  m D*Mv  I he  Council  is 
assumed  hroarl  powers  to  eorrulmate  water  resources 
planning,  and  the  responsihihly  lot  adnnmstenng  a pro 
mam  ot  grants  to  the  Stales  lot  watei  iesom.es  planning 
pm  poses  Duties  .lie  administered  tlnotigh  icgional 
offices  lluoiighout  the  eountiy 

FM 


COAST  GUARD  - DEPARTMENT  OF  TRANSPORTATION 

Marine  Law  Enforcement  and  Marine  Safety 


GENERAL 

On  inland  navigable  waters  the  water  resources  func- 
tions of  the  Department  ol  Transportation's  Coast  Guard 
are  to  facilitate  and  make  safe  the  movement  ol  water- 
borne traffic,  to  provide  flood  relief  assistance,  and  to 
enforce  marine  laws.  The  Coast  Guard  is  charged  with 
marine  search  and  rescue,  enforcement  of  navigation, 
pollution,  vessel  inspection,  and  motorboat  equipment 
laws:  the  installation  and  maintenance  of  navigation  aids: 
the  approval  ol  bridge  clearances  and  operating  regula- 
tions. flood  relief:  the  protection  and  security  of  vessels, 
harbors,  and  waterfront  facilities:  and  the  supervision  of 
loading  dangerous  cargo. 

BASIC  AUTHORIZATIONS 

Organization 

The  Act  ol  August  4.  1444, 158  codified  the  laws  rela- 
tive to  organization  of  the  Coast  Guard  and  the  vesting 
of  responsibility  for  law  enforcement,  protection  of  life 
and  property  . and  establishment  of  aids  to  maritime  navi- 
gation. including  the  marking  of  wrecks  ( 14  CSC  HP),  on 
and  over  waters  subject  to  the  jurisdiction  of  the  United 
States  and  for  the  control  of  waterborne  traffic.  The 
Coast  Guard  was  transferred  to  the  Department  of  I rans- 
portation  by  the  Department  of  Transportation  Act  of 
October  15.  I%6.  ,5‘' 

Boating 

rhe  Motorboat  Act  of  April  25.  1440.  1611  prescribed 
standards  for  motorboat  lights,  signals,  life  preservers, 
lire  extinguishers,  and  engine  facilities;  provided  for  the 
licensing  ol  operators  ol’  certain  commercial  boats:  pro- 
hibited reckless  or  negligent  operation  of  motorboats: 
and  lived  penalties  for  the  violation  of  standards  or 
licensing  laws, 

I lie  Federal  Boating  Act  ol  September  2.  |45<X, ,h* 
required  the  numbering  ol  vessels  propelled  by  machin- 
ery ol  more  than  It)  li  p.:  provided  for  Coast  Guard 
examination  ot  these  vessels:  and  required  reports  ol 
accidents  and  transfers  of  vessels. 

Marine  Inspection 

Under  the  Shipping  laws."’*  the  Coast  Guard  is  re- 
sponsible lor  the  administration  of  the  merchant  marine 


satety  laws  passed  by  Congress.  Based  upon  these  laws, 
regulations  require  the  inspection  ot  most  commercial 
vessels  while  under  construction  and  periodically  theic- 
at ter.  I he  personnel  that  operate  these  vessels  are  re- 
quired (with  certain  exceptions)  to  have  licenses,  for 
which  the  Coast  Guard  makes  certain  requirements  le- 
gal ding  experience  and  professional  knowledge  1‘asxengei 
vessels,  and  vessels  carry  ing  combustible,  flammable  ot 
hazardous  caigo  are  given  special  attention.  When  mai  me 
casualties  occur,  the  Coast  Guard  investigates  and  makes 
recommendations  looking  lovvaid  future  prevention 

Bridges 

I lie  Sec i e l ary  of  I ranspoi talion  has  the  responsibility 
tor  approval  ol  bridge  construction,  administration  o! 
the  alteration  of  obstructive  bridges,  and  the  regulation 
of  drawbridge  operations.16  ' 

Navigation 

Ihe  Act  ol  April  24.  ItxM."’4  and  regulations  there- 
under. prescribed  rules  concerning  lights,  sound  signals 
lor  tog.  etc.,  tor  steering  and  sailing,  and  tor  the  manner 
in  which  orders  were  to  be  given  to  helmsmen  in  all  navi- 
gable waters  and  their  tributaries  which  emptv  into  the 
Gulf  of  Mexico. 

Pollution 

The  Refuse  Act  of  March  5.  1X44. 165  and  the  Oil 
Pollution  Act  ot  June  7.  1424. 166  genet  ally  prohibit  the 
polluting  of  navigable  waters  with  oil  or  other  leluse 
Die  Coast  Guard  is  charged  with  enforcement  of  these 

acts. 

Flood  Relief 

Ihe  Act  ot  August  4.  1 444  167  provides  dial  the 
Coast  Guard  Is  icspoiisible  toi  saving  I it  e and  pioieciina 
property  , particulaily  dining  tune  ol  llood 

Port  Security 

Die  Act  ol  June  15  |*)|"  and  legul.iltons  ilteie- 

nuclei . piovide  that  the  t oast  Guaul  has  wspousi 

hilt  tv  to  protect  ports  and  harbors  from  sabotage  .1, . 1 

dents,  and  othci  causes 


NATIONAL  PARK  SERVICE  - DEPARTMENT  OF  THE  INTERIOR 

Water  for  Parks 


GENERAL 


Tlu-  Nalion.il  I’aiF  Service  was  established  In  llie  Ac  I 
of  August  25.  I*) l(i.  ,<’1'  winch  slats's  ills'  policy  ot  Con- 
gress for  ills'  management  and  use  ol  nalional  parks  Ills' 
fundamental  pm  pose  of  ills'  p.uks.  monuments,  and  rev 
ervations  is  10  conserve  the  scenery  and  the  luicuialand 
liistoi is  objects  and  the  wildlife  therein,  and  to  provide 
for  die  enjoyment  of  same  in  such  manner  and  In  such 
means  .n  will  leave  them  unimpaired  foi  ills-  enjov  ment 
of  I'll  » hie  iiciioui ions. 

Tire  Service  administers  natural  parks,  monuments, 
historic  siles.  and  recreation  areas  Where  public  lands 
are  reserved  foi  national  parks,  monuments,  and  rec- 


reation areas,  there  also  is  reserved  sulticreni  walei 
lo  cans  out  the  purpose  lor  which  the  lands  weie  re- 
served. 170  although  this  is  a mailer  not  endorsed  In 
some  ol  llie  atleeled  Slates. 


SPECIAL  AUTHORIZATIONS  IN  THE 
MISSOURI  RIVER  BASIN 

Special  aiithori/alions have  been  adopted  by  < ongress 
ovei  the  period  1X72  lo  I lKil>  for  four  nalional  parks, 
nine  nalional  monuments,  one  nalional  memorial,  one 
nalional  memorial  paik.  two  nalional  historic  sites,  and 
one  nalional  recreation  area. 


BUREAU  OF  OUTDOOR  RECREATION  - DEPARTMENT  OF  THE  INTERIOR 

Water  for  Recreation 


GENERAL 

The  Bureau  ol  Outdoor  Recreation  was  created  oil 
April  2.  I‘>fi2.  bv  administrative  order  ol  the  Secreiatv 
of  the  Interior.  171  The  Bureau's  primary  function  was 
to  be  the  coordination  and  development  ol  Federal  and 
Stale  programs  for  outdoor  recreation  Since  streams, 
lakes,  and  reservoirs  are  essential  lo  many  lornisol  out- 
door recreation,  the  Bureau  has  a vital  interest  in  walei 


BASIC  AUTHORIZATIONS 


Planning 


| he  Net  of  Mav  2S.  Il>(i.i.l7~  authorized  the  Secre- 
tary of  the  Interior  to  accomplish  an  inventory  ofcom- 
piehensive  recreation  resources  and  to  classify  them;  to 
formulate  a nationwide  ouidooi  recreation  plan,  lo  pro- 
vide technical  assistance  to  Federal  anil  non-l  ederal 
agencies  in  ills'  development  ol  outdoor  recreation  re- 
sources and  lo  encourage  interstate  and  regional  coop- 
eration in  such  development:  to  advance  leseatch  and 
education  in  outdoor  recreation:  and  to  accept  donations 
lor  advancing  the  pm  poses  ol  the  Act. 


Financing  Recreation  Planning  and  Development 

llie  land  and  Water  Conservation  Fund  Acl  ot 
September  ,i.  |0|>4.17'*  provided  that  Federal  tuuds 
accruing  ( 1 1 from  enttance  and  users  fees  at  lecreational 
areas.  (2)  from  disposal  ol  I ederal  surplus  pioperty  . .nisi 
(si  from  the  motorboat  fuels  lav.  should  be  placed  in 
a land  and  walei  conservation  fund  in  llie  Nalional 
Ireasurv  Such  funds  were  lo  be  usesl  to  linance  one 
half  ills'  cost  ol  Stale  planning  foi  and  development  ot 
outdoor  recreation  resources:  .nisi  tor  llie  I esleial  acsjuisi- 
lion  of  lands  aiisl  waters  neeslesl  tor  outslooi  recrealisin 
in  nalional  p.uks.  forests,  and  refuges.  Ills'  Bureau  ol 
Outsloor  Recreation  is  principally  responsible  lot  llie 
administration  ol  this  Act. 

Recreation  in  Multipurpose  Projects 

llie  I esleial  Water  Priiject  Recrealion  Act  ol  July  *>, 
l‘)05  m provided  foi  lecieaiiou  planning  and  sievelop 
incut  at  multipurpose  ptojects  constructed  or  aiiihon/ed 
foi  consiiuclion  by  Federal  agencies  llie  Act  contem- 
plated that  as  a condition  to  Fedot al  pai ticipalion.  one 
hall  of  the  separable  construction  costs  and  all  ol  the 
operation  and  maintenance  costs  ol  pisuect  Icatuios 
sps'cil  is  alls  res|iured  for  recreation  would  be  financed  bv 
Slate  oi  local  mleiesls.  or  bolli  Ills  Biueau  ot  Ouidooi 
Recrealion  has  responsibility  loi  appuning  recieaiioi 
plans  developed  undei  ibis  legislation 


BUREAU  OF  INDIAN  AFFAIRS  DEPARTMENT  OF  THE  INTERIOR 

Water  for  Indian  Lands 


GENERAL 

The  Bureau  nl  Indian  \l  inn s is  responsible  lot  l lie  ad- 
ministration of  Indian  lands  and  water  on  2.'  Indian 
reservations  wholly  01  paitially  within  the  Missoni i Rivei 
Basin  177  The  Indians  on  each  ol  these  reservations  have 
some  elaim  to  the  use  of  the  waters  which  are  located  on. 
oi  which  flow  through  or  along  lire  boundaries  ol  the 
Indian  reservation  |7|> 


watei  light  i'  a light  to  use  the  available  reservation 
waters  tot  anv  beneficial  use  While  opposed  In  the 
Indian  tubes,  several  State  W ater  Administrators  continue 
to  urge  that  the  Indians  should  be  entitled  only  to  that 
watei  I’m  which  piopei  application  undei  State  proce- 
dures has  been  made. 

Irrigation  of  Indian  Lands 


BASIC  AUTHORIZATIONS 
Indian  Water  Rights 

Indian  watei  lights  are  read  from  the  treaties  and 
agreements  between  Indian  tribes  and  the  United  States 
which  have  been  approved  by  acts  ol  Congress  or  torma- 
li/ed  by  executive  Orders  177  Indian  water  lights  noi- 
mallv  have  a priority  as  of  the  date  on  which  the  Indian 
reservation  was  established,  and  maintain  their  validity 
even  though  unexercised  1 77  Such  rights  can  be  quanti- 
fied bv  fixing  the  amount  of  water  needed  to  serve  the 
purposes  for  which  the  Indian  reservation  was  established 
Finis,  if  the  purpose  of  the  reservation  was  to  promote 
an  agricultural  economy . as  generally  lias  been  the  ease, 
the  quantity  of  water  reserved  would  be  the  amount 
needed  to  save  the  practically  irrigable  acreage  on  the 
Indian  reservation.  1 7,1  It  also  has  been  urged  on  behalf 
of  the  Indians  that  since  the  purpose  of  the  Indian  Resei- 
vation  is  to  provide  an  economic  base  for  the  Indian 
people  residing  thereon,  it  must  follow  that  the  Indian 


flic  Irrigation  of  Indian  lands  was  authorized  by  the 
General  Allotment  Act  of  February  S.  IS87.I!'°  which 
provided  also  that  the  Secretary  of  the  Inteiioi  should 
make  a just  and  equal  distribution  of  the  available  water 
among  the  Indians. 

I ater  the  Act  of  April  4.  ll>IO.IHI  made  specific  pio- 
vision  foi  irrigation  developments  on  Indian  reservations 
and  authorized  the  employment  of  a superintendent  of 
iriigaliou.  Special  authorizations  have  been  provided  by 
Congress  for  many  projects  in  the  Missouri  Rivei  Basin 


Use  of  Indian  Water  Rights  for  Non-Irrigation 
Purposes 

The  use  ot  Indian  watei  rights  lot  non-irrigation 
purposes  has  not  been  judicially  questioned  oi  i tiled 
upon.  In  Arizona  v.  California  the  Special  Mastei 
Simon  II.  Rithind.  emphasized  that  in  fixing  the  measure 
of  the  Indians'  water  right  he  did  not  mle  on  whethei 
such  rights  might  be  used  foi  otliei  than  irrigation 
purposes.  IS~ 


BUREAU  OF  LAND  MANAGEMENT  - DEPARTMENT  OF  THE  INTERIOR 

Water  on  Public  Lands 


GENERAL 

Ihe  Bateau  of  land  Management  was  cieated  on 
July  lo.  Il>4b.  through  the  consolidation  ot  the  General 
land  Office,  established  in  INId.  and  the  Gia/ing 
Setvice.  established  in  I ‘>44.  The  consolidation  was 
pursuant  to  Sections  402  and  404  ol  the  President  s Re 
organization  Plan  of  l‘*4o  IS1 

Ihe  Bureau  of  land  Management  is  responsible  foi 
the  administration  of  public  lands  and  the  watei  rights 
appurtenant  to  them.  Since  watei  conservation  is  ci  meal 
on  the  publk  lands  which  are  located  principally  ill 
the  arid  and  scmiand  portions  ot  the  Alissouri  Rivei 
Basin,  the  ( ongress  and  the  Secteiaiy  ol  the  Interim 


have  taken  steps  to  advance  watei  conservation  wherevet 
pi  acticahle 

BASIC  AUTHORIZATIONS 

Encouraging  Private  Irrigation  Development 

Flic  Deceit  land  Act  ol  Match  4.  is?'.1'1  provided 
that  a settle!  who  was  willing  to  develop  u ligation  would 
be  entitled  to  acquire  320  acres  of  the  public  land  Also 
the  Act  legally  separated  the  watei  I tom  the  land  so  that 
the  watei  could  be  transposed  whetevei  it  could  best  be 
used  l!',;  I his  permitted  the  full  development  ot  the 


:u 


Joanne  ol  appropriation  and  ol  the  water-use  principle 
of.  "first  in  time,  first  in  right.’’  Without  this  doetime, 
irrigation  would  have  been  confined  to  the  river  bottoms, 
since  only  riparian  owners  could  then  have  legally  used 
the  water. 

Ihe  Cares  Act  ol  August  IS.  ISl>4.ls<>  provided  that 
each  of  the  public  land  Stales  could  receive  up  to  a 
million  acres  of  public  land  without  charge,  if  the  Slate 
would  arrange  for  the  reclamation  and  settlement  ol  such 
laud  m I b()-acre  tracts. 

Rights  of-Way  Over  the  Public  Lands  for 
Water  Facilities 

Ihe  A*  t ol  .luls  do.  |son.ls7  provided  lor  tree  riglits- 
ot- was  over  the  public  lands  tor  canals  and  ditches.  Ihe 
Act  ol  Jul\  l>,  1870. ISK  leguired  that  patents  to  public 
lands  contain  a reservation  ol  rights-of-way  tor  ditches 
and  reservoirs  acquired  by  priority  ol  possession. 

I he  Act  ol  August  SO.  I81H).  Is'  provided  that  public 
lands  west  of  the  1 00th  Meridian  could  only  be  entered 
or  sold  if  they  were  made  subject  to  a light-of-way  for 


ditches  or  canals  constructed  In  authority  ol  the  United 
States.  Under  recent  amendments  to  ihe  Act . compensa- 
tion may  be  paid  to  the  landowner  when  the  right-of-way 
is  exercised. 

Rights-of-way  over  the  public  lands  were  also  author- 
ized for  municipal  water  facilities.1  1,1  the  development 
of  power.1*'1  water  transportation  and  the  development 
of  power  as  subsidiary  to  the  main  purpose  id  irriga- 
tion.19* stock  reservoirs.1  and  fishways.1 14 

Withdrawal  of  Public  Lands  for  Public 
Water  Reserves 

The  Act  of  June  25.  I‘>l0.195  authorized  the  Presi- 
dent of  the  United  States  to  withdraw  public  lands  for 
water  power  sites  and  irrigation.  Section  10  of  the  Act 
of  December  2‘k  |*M6.  19,1  also  authorized  the  with- 
drawal for  public  use  of  public  lands  having  springs  and 
waterlroles.  lire  Act  ol  June  Itu  Il).t4. 197  permitted 
the  Secretary  of  the  Interior  to  acquire  as  a w ater  source, 
if  needed  or  desirable,  any  drilled  oil  or  gas  well  which 
produced  only  water. 


BUREAU  OF  SPORT  FISHERIES  AND  WILDLIFE  - DEPARTMENT  OF  THE  INTERIOR 

Water  for  Fish  and  Wildlife 


GENERAL 

The  Fish  and  Wildlife  Service  was  reorganized  in 
l')snl9S  to  include  the  Bureau  of  Sport  Fisheries  and 
Wildlife  and  the  Bureau  of  Commercial  Fisheries.*  The 
former  uaenev  is  the  most  active  in  ihe  Missouri  Rivet 
Basin,  although  the  latter  operates  modest  research  and 
Federal  aid  programs  as  well  as  coordinating  with  the 
Bureau  of  Sport  Fisheries  and  Wildlife  in  rivet  basin 
studies  I he  Bureau  of  Sport  Fisheries  and  Wildlife  assists 
the  States  m the  development  of  projects  for  the  restoia- 
tion  and  management  of  fish  and  wildlife  resources.  In 
the  Alissouri  River  Basin,  the  Bureau  operates  bird  and 
name  refuges.  lire  Bureau  also  has  responsibility  for 
planning  and  approving  programs  for  the  maintenance  or 
improvement  of  fish  and  wildlife  resources  on  all  multi- 
purpose water  projects  undertaken  by  other  public  or 
private  agencies. 


•Ni.w  m V niini.it  Oceanic  .mil  Mmnsphcrii  Vdniinislralnm.  In 
llie  r (immerse  Department,  under  renre.ini/.itinn  nt  Jut\  (r. 
I *170  See  inlrinluelum  In  till'  chapter. 


BASIC  AUTHORIZATIONS 
Aid  to  States 

The  Federal  Aid  in  Wildlife  Restoration  tl’itinan- 
Robertson)  Act  of  September  2.  In.*',1  11  and  the  Fed- 
eral Aid  in  Fish  Restoration  ( Dingell-Johnson I Act  of 
August  <).  I ‘>50.  21,0  authorized  the  Secretary  of  the 
Interim  to  assist  the  States  m the  development  of  prot- 
ects to  restore  and  manage  fish  and  wildlife  populations 
and  to  preserve  and  improve  sport  fishing,  hunting,  and 
related  activities 

Investigations  and  Planning  for  Fish  and 
Wildlife  Purposes 

The  Fish  and  Wildlife  Coordination  Act  of  Match  10. 
I iH4  -m  as  amended  b\  the  Acts  of  August  14.  I ‘Mb,-11* 
and  of  August  12.  |0s.s.-”'  charged  the  1 ish  and  AA||J. 
life  Service  with  the  duly  of  investigating  the  possible 
damage  to  lish  and  wildlife  resources  caused  by  water 
protects,  and  ol  recommending  means  and  measures  ( 1 1 
to  reduce  such  damages,  and  ( 2 I to  improve  and  develop 


fish  and  wildlife  resources  Modification  of  existing  water 
projects  for  fish  and  wildlife  advantage  also  was  author- 
ized Hie  Act  of  August  Id.  D>58  also  amended  the 
Watershed  Protection  and  t lood  Prevention  Act  ot 
August  4.  1 054. -04  to  extend  the  Service's  fish  and 
wildlife  investigation  responsibilities  in  connection  with 
projects  authorized  by  that  Act 

Local  Cost  Sharing  in  Fish  and  Wildlife 
Facilities 

The  Federal  Water  Project  Recreation  Act  ot  July  '). 
!%5.:os  provided  that  the  cost  of  mitigating  the  damage 
to  fish  and  w ildlife  resources  caused  by  the  development 
of  a Federal  water  project  should  be  a part  ol  the  total 
project  costs.  I his  Act  also  provided  that  the  construction 
of  facilities  that  enhanced  Itsh  and  wildlite  resources  was 
authorized  where  State  or  local  interests  agreed  to  pay 
one-halt  of  the  separable  costs  tor  those  facilities  and 
agreed  to  operate  and  maintain  them.  The  other  half  ot 


the  separable  costs,  and  all  costs  ot  "|Oint  facilities 
which  served  functions  additional  to  the  fish  and  wild 
life  function,  would  be  paid  by  the  Federal  Government 
on  a nonreimbursable  basis 

Refuges 

I he  Endangered  Species  Preservation  Act  ol  I'too-"’ 
vests  the  Bureau  with  responsibilities  tor  the  National 
W ildlile  Rctuge  System.  I he  Bureau  also  has  respoiot 
bilities  lor  enforcement  of  the  Migratoiv  Bud  I re.uv 
\ct and  the  Migrators  Bird  Conservation  Act*tlspin 
sides  the  Bureau  with  authority  for  refuge  acquisitions 
requiring  water  supply.  Other  authorities  toi  1 ev etui  - 
and  land  acquisition  for  fish  and  wildlife  conservation 
purposes  are  included  in  the  Migratory  Bird  Hunting 
Stamp  Act  of  March  lb.  !').J4.  the  Acquisition  Act  ot 
August  I.  I')5X.  and  the  Shared  Revenue  Act  ol 
August  50.  I'ttiJ  The  Wetlands  loan  Act  ofOctohei  4. 
Il)bl  and  I'l(s7  amendment  provide  a 15-year  land  ac- 
quisition program  for  waterfowl. 


FEDERAL  WATER  QUALITY  ADMINISTRATION  1 - DEPARTMENT  OF  THE  INTERIOR 

Water  Quality 


GENERAL 

I he  ( ongress  initiated  pollution  control  bills  as  early 
a'  Iso’  Hie  Refuse  Act.  Section  Idol  the  IS')1)  Rivers 
and  Harbors  Act.'11  declared  it  unlawful  lot  anyone  to 
discharge  or  deposit  into  any  navigable  waters  of  the 
1 lined  States,  or  into  any  tributary  of  such  navigable 
waters,  any  refuse  matter,  except  liquids  (lowing  from 
stieets  or  sewers  in  a liquid  state,  in  the  absence  of  a 
permit  issued  by  the  Secretary  of  the  Army  In  1948 
federal  legislation  *<w  was  enacted  aimed  specifically  at 
blonder  water  pollution  control,  and  peiillanenl  legisla- 
tion calling  tor  cooperative  Federal-State  programs  was 
enacted  in  !')5b  and  amended  in  l'*bl , 

I Aider  the  Water  Duality  Act  of  1 ‘><>5 . Public  law 
so  y 54.  the  Federal  Water  Pollution  Control  Adminis- 
tration was  established  in  the  Department  ol  Health. 
Education,  and  Welfare.  Ihe  Administration,  as  well  as 
most  functions  of  the  Secretary  ot  Health.  Education, 
and  Welfare  authorized  by  the  Federal  Water  Pollution 
Control  Act.  as  amended,  was  transferred  to  Ihe  Secretary 
oi  the  interior  and  his  Department  by  Reorganization 
Plan  No  which  became  effective  May  10.  I960 

On  November  .'.  I‘)hb.  the  ( lean  Water  Restoration  Act 


1 


became  law  . This  landmark  legislation,  together  w ith  the 
Water  Quality  Act  of  I‘*b5.  signaled  a new  era  for  watet 
pollution  control  in  the  l Tilted  States.  The  name  ol  the 
Federal  Water  Pollution  Control  Administration  was 
changed  to  the  Federal  Watei  Quality  Administiation  by 
the  National  Water  Quality  Improvement  Act  ol  l')70. 
Public  I aw  >t|-::4.  Sec  1 1 Ota  I.2" 

Ihe  Federal  Water  Pollution  Control  Act  sets  forth 
the  objective  of  the  Fedeial  program  I o piov  ide  .1  supply 
ol  water  of  adequate  quality  for  all  beneficial  purposes 
including  public  water  supply,  propagation  ol  tish  and 
aquatic  life  and  wildlife,  recreational  pm p*  ses.  and  agn- 
cultural  and  other  legitimate  industrial  uses  I he  ohicctive 
is  a broad  one  and  requires  a dretse  effort  to  reach  it 
The  many  tools  available  are  being  utilized  thiough  an 
approach  designed  to  clean  up  pollution  in  entile  uvei 
basins.  Hus  effort  brings  togethei  the  establishment  "t 
standards  tor  interstate  streams,  construction  ot  waste 
treatment  facilities  on  a high  pnotny  hast',  icscauli  .0 
demonstration  protects,  and  support  lor  met  husu 
organizations  and  their  programs 

BASIC  AUTHORIZATIONS 

Supplementing  the  Rclusi  A. tot  I sou  11  tin  I q.-ial 

AA.itei  Pollution  ( ontrol  A.  I t 1948  w.i-  1 
the  A.  is  of  July  o 1 os,,  • 1 ■ f J 1 

and  by  the  Water  Quality  Act  of  Octobet  ’ h ■ 3 


Now  m I n\  1mnmcnt.1l  Protection  Xgency.  in  the  I \ecuti\e 
Hr. inch,  under  reorganization  ot  July  ‘).  1070  See  intro- 
duction t"  tins  i hapter 


and  the  (.'lean  Watet  Restoration  A el  ol  I'lnn.'1'  and 
b\  1 \ecun\ e Ordei  1 1 . • 1 0 establishing  the  policy 

that  the  heads  ot  the  departments,  ageneies.  and  estab- 
lishments ol  the  Executive  Branch  ol  the  Cioveinment 
shall  provide  leadership  in  the  nationwide  effort  to  im- 
prove water  quality  through  pievention.  eontrol.  and 
abatement  of  water  pollution  from  I ederal  activities  in 
the  l lined  States  The  baste  legislation  and  the  Lseeutive 
Order  establish  the  following  activities 

a Water  Quality  Standards  for  all  interstate  streams 
b.  Federal  grants  are  authorized  as  follows:  (I)  to 
States  and  to  interstate  water  pollution  eontrol 
programs.  (2  I to  States,  municipalities  and  inter- 
state and  mternuinieipal  ageneies  to  support  the 
construction  of  waste  treatment  facilities  tor  storm- 
water and  sewage  separation  and  for  advanced 
waste  treatment  demonstration  projects:  (3)  to 
persons  and  agencies  for  research  training  and  dem- 
onstration relating  to  water  pollution  control:  and 
(4)  to  planning  agencies  for  basin-wide  water 
quality  control  and  abatement  planning 
c Research  and  demonstration  m water  pollution 
control. 

d.  Technical  assistance  to  public  and  private  agencies 
for  water  pollution  control 


e.  Development  of  comprehensive  programs  a wau 

pollution  control 

I Collection,  evaluation,  and  dissemination  ot  data 

on  water  pollution  problems  and  then  solution 
g.  Training  of  pollution  conttol  pet  sound 
h Public  information  on  watet  quality  and  walei 
pollution  control  to  be  disseminated 
i.  Field  and  research  laboratories  t develop  u\l 
tuques  and  to  train  personnel  m water  qualilv 
control. 

I Abatement  of  water  pollution  tin  o ugh  s out ei  cm  a 
public  hearings,  and  court  enfoicement 
k.  Development,  review,  and  enforcement  ‘ mu 
state  water  quality  standards 
I Control  ot  watet  pollution  liom  Fedeial  installa- 
tions 

in  Oil  pollution  of  navigable  waters  to  be  controlled 
by  the  Secretary  ot  the  Intertoi  with  the  coopera- 
tion of  the  Coast  Ciiiaid  and  the  ( orps  ot  Fngmeers 
n Special  studies  on  the  sources  prevention,  and 
control  costs  of  pollution. 

o Water  Pollution  Control  Advisors  Board  appointed 
bv  the  President  tot  I I consult  with  and  advise  the 
Secretary  of  the  Interior  on  policy  mutters  relating 
to  pollution  control  activities,  and  121  to  hold  pub- 
lic hearings  where  appropriate 


OFFICE  OF  SALINE  WATER  - DEPARTMENT  OF  THE  INTERIOR 

Saline  Water  Conversion 


GENERAL 


Ihe  Office  of  Saline  Water  has  responsibility  for  re- 
search and  development  of  practical  means  for  the  eco- 
nomical production,  from  sea  or  other  saline  water,  of 
watei  suitable  for  agricultural,  industrial,  municipal,  and 
other  beneficial  consumptive  uses 

This  program  is  conducted  by  means  ol  research 
grants  to.  and  contracts  are  made  with  chemists,  phy  si- 
cists. engineers,  educational  institutions,  scientific  organi- 
zations. or  industrial  or  engineering  firms,  to  conduct 
research  and  technical  development  work 

The  Office  of  Saline  Water  is  engaged  in  an  accelerated 
and  intensified  effort  to  find  economical  and  feasible 
means  of  converting  saline  wateis  to  tresh  watet 


BASIC  AUTHORIZATION 


The  Act  of  July  3.  Il,52.:i  provides  basic  authority 
for  the  functions  of  the  Office  of  Saline  Water  Ihe  Sa 
line  Water  Demonstration  Act  of  Scptembei  2.  Dbv  ■ ls 
authorized  the  construction  and  operation  ot  saline 
water  conversion  demonstration  plants  in  various  parts 
of  the  country  . as  at  Webster.  S Dak  An  amendment  to 
the  basic  Saline  Water  Act  ol  l‘>52,  approved  on  June  24 
I v)(i7.  changed  these  demonstration  plants  into  research 
and  development  test  beds  This  made  them  a part  ol  the 
basic  research  and  development  program  wliete  expen- 
tnental  hardware  can  be  introduced  into  the  saline  watet 
conversion  process  employed  by  the  specific  plant  in 
order  to  obtain  performance  data 


J 


PUBLIC  HEALTH  SERVICE  - DEPARTMENT  OF  HEALTH,  EDUCATION,  AND  WELFARE 

Water  and  Health 


GENERAL 

[lie  Sin  1:0011  General  and  the  Pnhlie  Health  Service 
have  continuing  responsibilities  111  connection  with  publie 
health  aspects  of  water  resources  use  and  development 

BASIC  AUTHORIZATIONS 
Research  and  Investigation 

Section  TO  I of  the  Publie  Health  Service  Act.*1'* 
authorizes  the  Surgeon  General  to  conduct  research  and 
investigation  on  disease  prevention  including  water  puri- 
fication. sewage  treatment,  and  pollution  control.  Grants- 
in-aid  for  comprehensive  health  planning,  involving  water 
quality  . also  were  authorized  by  the  I960  amendment. 

Regulation  of  Drinking  Water 

Section  Tol(a)  of  the  Public  Health  Service  Act  au- 
thorizes the  Surgeon  General  to  control  the  transmission 
of  communicable  diseases  by  regulating  drinking  and 
culinary  water  which  is  provided  for  public  use  by  inter- 
state carriers. 

Water  Quality  Control 

1'nder  Sections  lie)  and  1 ( f I of  Reorganization  Plan 
No.  2."°  the  Secretary  of  Health.  Education,  and  Wei- 


tare  was  assigned  the  responsibility  vested  111  the  Suigeon 
General  by  the  Writer  Quality  Act  ot  Octobei  2.  |9o5.*21 
to  consult  with  and  advise  I edeial  agencies  on  health 
questions  involved  in  determining  the  need  for  and  value 
ot  watei  storage  for  quality  control:  as  well  as  otliet 
health  aspects  of  pollution  control.  This  was  further 
specified  in  an  Intei-departinenta!  Agreement  between 
the  Secretary  ot  Interior  and  the  Secretary  of  Health. 
Education,  and  Welfare  dated  September  2.  1906. 

Emergency  Water  Supplies 

Under  Executive  Order  No.  I 1001.'"  the  Secretary 
of  Health.  Education,  and  Welfare  has  responsibility  for 
preparing  plans  to  assure  provision  of  usable  public  water 
supplies  for  essential  community  uses  in  an  emergency. 
Fltis  was  further  specified  in  the  Interdepartmental  Agree- 
ment between  the  Secretary  of  Interior  and  the  Secretary 
of  Health.  I ducation.  and  Welfare  dated  September  2. 
1 96(i. 


Solid  Waste  Disposal 

Under  the  Solid  Waste  Disposal  Act  of  September  20. 
1 965.  the  Secretary  of  Health.  Education,  and  W el  I a re 
is  authorized  to  conduct,  stimulate,  and  provide  granis- 
in-aid  for  studies  and  work  on  solid  waste  disposal 


THE  ENVIRONMENTAL  SCIENCE  SERVICES  ADMINISTRATION  1 
DEPARTMENT  OF  COMMERCE 
Technical  Services  and  Research 


GENERAL 

The  Environmental  Science  Services  Administration 
(I  SS.Al  was  established  .Inly  IT.  1965.  through  consoli- 
dation of  the  Coast  and  Geodetic  Survey  attd  the  Weather 
Bureau.*’4  The  mission  ot  ESS  A is  to  describe,  under- 
stand. and  predict  the  state  ol  the  oceans,  and  the  state 
of  the  lower  and  upper  atmosphere  in  ordei  to  further 
the  safety  and  welfare  of  the  public,  and  thus  enhance 
attd  improve  the  Nation's  economy  Functions  related  to 
development  of  land  attd  water  resources  are  performed 
primarily  by  the  Weather  Bureau.  I nvironnient.il  Data 


Nmv  in  National  Oceanic  anil  Atmospheric  Administration, 
m the  Commcrci’  Department.  under  reorganization  of  July  *>. 
1 1>70  See  introduction  to  this  chapter 
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Service,  .ind  (\usi  and  Geodetic  Surve\.  as  described 
individual!) 


ESSA  Weather  Bureau 

Weather  and  Flood  Forecasting 

file  Weather  Btneau  provides  the  National  Wealhei 
Seivice  It  observes  and  ropoiis  the  weather  ol  the 
I nited  States  and  its  possessions  and  develops  and  dis- 
tributes  forecasts  of  weather  conditions  and  sevete 
storms.  Hoods,  and  other  adveise  wealhei  associated 
conditions.  Its  official  operation  began  thiough  a Joint 
Congressional  Resolution,  passed  February  °.  1870  "5 
The  “Organic  Act"  of  October  I.  1890  assigned  the 
Weather  Bureau  to  the  Department  of  Agriculture 


ESSA  Coast  and  Geodetic  Survey 

Charts,  Maps,  and  Geodetic  Controls 


Effective  lune  40.  PMO,  it  was  transferred  In  Kcoigam- 
■ Plan  l\  from  Agriculture  to  Commerce  * riic 
Vi  ot  June  '5.  l'MS"*  expressed  the  C ougressioual 
purpose  that  lire  Weathei  Bureau  " shall  havechaigc 
nl  forecasting  the  weather,  the  issue  ol  storm  warnings, 
the  display  of  w eathei  and  flood  signals. 

ESSA  Environmental  Data  Service 

Processing  and  Publication  of  Data 

[his  agenev  functions  under  the  same  basic  "Organic 
\ct”  of  October  1.  I 890.  as  the  Weathei  Bureau."'1 * * * * *  It 
operates  data  centers,  such  as  the  National  Weather 
Records  Center  at  \sheville.  N C lor  the  storage, 
retrieval,  compilation,  publication,  and  dissemination  ot 
environmental  data  for  use  by  commerce,  industry,  the 
scientific  and  engineering  community . and  the  general 
public.  It  conducts  research  to  improve  the  quality  and 
availab lift x of  environmental  data,  to  insure  its  widest 
and  best  use;  and  it  coordinates  climatological  and  geo- 
phvsical  data  matters  with  world  scientific  organizations. 


1 he  principal  products  ol  the  present-day  ( msi  and 
Geodetic  Survey  are  nautical  and  aeionautic.il  chaiis 
which  aie  basic  tools  in  developing  and  maintaining  the 
Nation's  air.  sea.  and  land  transportation  systems  I arly 
authorizations  were  based  on  ( .mgressional  lesohuioiis 
such  as  the  I'hird  Congress  calling  i n a icpoit  on  the  sea- 
coast  from  Georgia  to  Vuginia  in  I "ns  On  Eebruary  10. 
1807.  President  Jefferson  approved  a bill  dealing  the 
"Survey  ot  the  Coast."  a new  bureau  undei  the  rrea 
Depaitment  : This  bureau  became  the  "(  oast  and 
Geodetic  Survev'  in  lx7V  when  nationwide  geodetic 
survev s became  necessary.  “!|  In  |9().>  the  C&(tS  was 
moved  front  the  Treasury  Department  to  the  l ommerve 
Department : With  the  advent  ol  the  space  age  ol  n>- 

dav . n has  become  actively  involved  through  cooperative 
agreements  with  I edcral  agencies  in  satellite  triangulat ion 
and  tracking  programs. 


ECONOMIC  DEVELOPMENT  ADMINISTRATION  - DEPARTMENT  OF  COMMERCE 

Creation  of  New  Employment  Opportunities 


I he  Economic  Development  Ndininist ra t ion  ( IDA) 
was  established  .September  I.  I bps,  by  the  .Secretary  ol 
Commerce  pursuant  u>  authority  given  in  the  Public 
Works  and  Economic  Development  Net  ol  D>fO*'‘  and 

Reorganization  Plan  \ ol  llbo,“u  Prior  to  that  time  It 

functioned  as  the  \rea  Redevelopment  Administration 

( \KA).  which  was  established  May  N.  Phi],  and  termi- 

nated \ngust  51.  Dtps,  by  the  Secretary  ot  Commerce 

pursuant  to  the  \re.i  Redevelopment  \ct  and  Re- 

organization Plan  V of  1950  Die  primary  function  now 
assigned  the  I DA  by  statute  is  the  long-range  economii 
development  and  programming  for  areas  and  regions  ol 


substantial  and  persistent  unemployment  and  low 
income,  litis  is  done  through  the  creation  ol  new  cm 
ploy  men t opportunities  and  by  developing  and  expand- 
ing existing  laeilities  and  resources  I he  Public  W oi  hs  and 
Development  Act  ol  1965  authorizes  Federal  aid  tor 
areas  designated  as  redevelopment  area'.  Ihesc  include 
public  works  grants  and  loans,  .loans  tor  industrial  and 
commercial  facilities,  leehnic.il  planning,  and  rescuch 
assistance.  1 1)  \ s area  oil  ices  and  tepi  wi  lain,  s p- . w ul. 
direct  assistance  to  State  and  local  agencies  conceit 
w nh  eci momic  dev elopment. 


CENSUS  BUREAU  - DEPARTMENT  OF  COMMERCE 

Provide  Basic  Statistics  about  People  and  the  Nation's  Economy 


[lie  Constitution  provides  that  a census  ol  population 
be  taken  every  It)  years.  The  Act  ol  Maicli  d.  I907. 
established  the  Census  Office  as  a permanent  bureau  " ' 

| he  \ct  of  l ebruarv  14.  1 ‘>0.4 . transferred  the  Census 
Office  to  the  Department  ot  Commcicc  and  l.aboi 
\l  a latci  dale  I ahor  became  a separate  department  with 
die  ( ensus  Bureau  remaining  in  Commerce  I lie  mission 
ot  the  Census  Bureau  is  to  provide  basic  statistics  about 
people  and  the  economy  ot  the  Naiion  In  order  to  assisi 
the  Congress.  Government,  and  the  public  in  planning, 
earning  out.  and  evaluating  active  programs  The  sclicil 
ule  of  major  censuses  regul.uly  taken  is  Population  and 
housing,  once  eveiv  10  years  lot  ycais  ending  in  0.  agu 
culture,  once  everv  5 y ears  lot  years  ending  in  4 and  lb 


with  drainage  and  iriigalion  toi  ycais  ending  ii  'h  gov 
ernmenis  once  everv  5 vc.us  toi  ycatscutlmg  ill  7 and 
and  manufacturers*  mineral  indusiues.  business,  and 
transportation.  generally  once  even  5 wan  (dales  haw 
varied),  scheduled  in  future  foi  yean  ending  in  7 and 
Data  v ollei  ted  at  monthly,  quarterly,  or  annual  tmervals 
provide  up-to-date  mloimalion  on  many  subiecis  coveted 
m die  m.i|oi  censuses,  on  constiuctiou  and  on  I mud 
Slates  foieign  trade  Ihe  nuinhci . hwaii  t and  pm.n  , 
and  family  chaiactci  Mies  ol  die  population  such  nag, 
sex.  i ace.  marital  status,  place  ol  built  motliet  t.  n u.  a 
the  foieign  bom.  woik  status,  occupation,  .iu.ain  ■ 
Utobilitv . and  income,  ate  included  in  tin  Jo.  iiu.iai 


census 


OFFICE  OF  BUSINESS  ECONOMICS  - DEPARTMENT  OF  COMMERCE 

Basic  Data  on  National  Economy 


Hie  Office  ol  Business  Economics  established  in 
1 l).s2  b\  Department  ol  'Commerce  Order  15  Its  assigned 
mission  is  to  provide  baste  economic  measures  ot  the 
National  economy,  current  analyses  ol  the  economic 
situation  and  business  outlook,  the  l lilted  Stales  balance 
of  international  payments,  measurement  and  aiialvsisot 
the  factors  affecting  regional  economic  development,  and 
economic  research  on  the  functioning  of  the  economy 


I flectivc  I ebitiaiv  I 1 1 « >4 . its  haste  authorization  was 

amended  In  the  establishment  ol  a Regional  I cononncs 
Division,  thus  permitting  a contractual  agreement  with 
the  Water  Resources  Council  foi  a National  Program  ol 

I conomic  \nalvsis  and  Proieetioiis.  Hits  contract  with 
the  VVatei  Resources  Council  produced  economic  data 
used  in  comprehensive  basin  planning. 


DEPARTMENT  OF  HOUSING  AND  URBAN  DEVELOPMENT 

Grants  and  Loans  for  Water  and  Sewer  Facilities  and  National  Flood  Insurance 


GENERAL 

The  Seeretarv  is  authorized  to  make  grants  and 
Public  Facility  I oatts  to  local  public  bodies  and  agencies 
to  finance  specific  projects  for  basic  public  water  facilities 
(including  works  for  the  storage,  treatment,  purification, 
distribution  of  water,  and  interest  on  bonds  tor  a 5-year 
period  for  advance  acquisition  of  land)  and  lor  basic 
public  sewer  facilities.  (Other  than  "treatment  works"  as 
defined  m the  Federal  W ater  Pollution  Control  \ct.l 

Grants  are  contingent  on  projects  being  consistent 
with  area-wide  water  and  sewer  facilities  sy  stems  as  part 
of  the  comprehensively  planned  development  of  the 
area. 

The  Seeretarv  also  is  authorized  to  make  grants  to 
local  bodies  for  comprehensive  planning,  including  that 
for  water  and  sewer  systems.  Grants  will  cover  two- 
thirds  of  the  cost  for  communities  other  than  federally 
impacted  (decrease  in  employment)  or  I DA  area  com- 
munities. These  communities  are  eligible  lor  three-fourths 
of  the  cost  of  comprehensive  planning,  including  that  for 
water  and  sower  systems. 

Public  works  planning  advances,  which  are  interest- 
free  loans  to  be  repaid  when  construction  is  started,  also 
are  available  to  local  public  bodies. 

I nder  provisions  of  Public  l aw  40-44.S.  as  amended, 
the  Secretary  of  Housing  and  Urban  Development  is 
authorized  to  establish  and  carry  out  a flood  insurance 
program  by  means  of  which  flood  insurance  can  be  made 
available  through  the  cooperative  efforts  ot  the  Federal 


Government  and  the  private  insurance  industry  . (Ire  law 
encourages  State  and  local  governments  to  make  appn'- 
priate  land  use  adjustments  to  preclude  the  development 
of  lands  susceptible  to  flooding:  to  guide  the  develop- 
ment of  future  construction  away  trom  flood  hazardous 
areas:  and  to  encourage  lending  and  credit  institutions  to 
assist  in  reaching  the  objectives  ot  the  flood  insurance 
program. 

The  National  Flood  Insurance  Program  has  two  main 
thrusts:  (a)  It  encourages  states  and  communities  wishing 
to  participate  to  make  appropriate  land  use  adjustments 
designed  to  prevent  unwise  use  of  the  flood  plain  and  re- 
duce the  amount  of  property  exposure  to  flood,  and  (hi 
through  a cooperative  effort  betw  een  the  Federal  Govern- 
ment and  the  private  property  insurance  industry,  it 
provides  insurance  protection  against  flood  losses  to 
owners  of  properties  in  flood-prone  areas  who  pteviotisly 
were  unable  to  obtain  insurance,  and  for  owners  of  prop- 
erties already  tn  the  flood  plant  the  program  provides 
Federal  assistance  to  keep  lutes  within  reasonable 
bounds  *J11 

BASIC  AUTHORIZATION 

Title  VII  of  the  Housing  and  Lilian  Development  Vt 
of  140.5.  as  amended.’40  and  See  701  and  "07  »|  the 
Housing  Act  of  1454.  as  .iiifnded.'4 1 piovide  the 
authority  for  the  cited  activities  tor  grants  and  loans 
\iitlioritv  for  flood  insurance  is  contained  in  the  National 
I lood  Insurance  Act  ol  14ox 


WATER  RESOURCES  COUNCIL 

National  Water  Resource  Studies 


GENERAL 

rile  Water  Resources  Council  is  a Cabinet-level  body 
established  by  the  Water  Resources  Planning  Act  ol 
1 4(i5.  Public  law  S4-K0  It  consists  of  the  Secietaries  ol 
Agriculture.  Army  Health  Education  and  Welfare.  Into- 

2411 


nor.  and  I ransportation.  and  the  Chairman  of  the  Fedetal 
Power  Commission  Housing  and  l ih.ui  Development, 
and  ( ommeice.  ate  associate  members,  and  Justice  and 
the  Budget  Bureau  are  ohservets.  1 he  Chaiimau  is  dcsig 
nated  by  the  President,  and  at  the  ptesent  tune  he  is  the 
Secrelaiy  of  the  Inleriot.  Hie  Council  meets  quartet ly 


Each  member  designates  a representative,  who  joins  with 
others  in  a biweekly  meeting.  The  Council  lias  a small 
stal  l headed  by  an  Executive  Director. 

The  I'n  no  lions  of  the  (onneil  are  stated  nr  the  three 
titles  of  the  Act  Idle  I directs  the  Council  generally  to 
coordinate  f ederal  activities  dealing  with  water  and 
related  land  resources:  to  adopt  principles,  standards, 
and  procedures  for  planning  Federal  water  resource 
projects;  and  to  prepare  a biennial  assessment  of  the 
Nation's  water  resources. 

Title  II  authorizes  the  Piesident.  on  the  request  of 
affected  Governors,  to  establish  joint  Federal-State  river 
basin  commissions  to  coordinate  programs  and  to  de- 
velop a comprehensive,  coordinated,  joint  plan  for  the 
conservation,  utilization,  and  development  ol  water  and 
related  land  resources  in  major  river  basins,  fo  date,  four 
Commissions  have  been  established  for  the  New  Fngkiml. 
Gic.it  lake'  Pacific  Noithwest.  and  Souiis-Ked-Ramy 


River  basins.  Ihe  chairman  of  each  ( ommissioii  is  a lull- 
lime  Federal  employee  appointed  by  the  Piesident  I lie 
Watci  Resources  Council  arranges  for  the  Federal  contri- 
bution to  the  Commission  budget,  provides  direction  to 
the  chairman  and  Federal  members  ol  the  ( ommissioii. 
and  reviews  the  comprehensive  plan  developed  by  the 
Commission. 

I dle  III  of  the  Act  authorizes  the  Council  to  admin 
ister  a program  of  matching  grants  to  States  i"  help 
finance  state  water-planning  activities. 

BASIC  AUTHORIZATION 

The  Water  Resources  Planning  Act  of  July  22. 
established  the  Council  and  prescribed  its  lunctioiis  Ihe 
Secretary  ol  Transportation  was  added  as  a membei 
pursuant  to  Section  7 (b)  of  the  Act  of  Octobet  15. 
I%6.mj* 


NATIONAL  WATER  COMMISSION 

Review  of  National  Water  Resource  Problems 

GENERAL  submit  its  final  icport  to  the  President  and  ( ungiesshy 

Septembei  2o.  Il)7.v 

In  |0(„s  Countess  established  the  National  Watei 
Commission  to  consist  ol  7 members  appointed  by  the  BASIC  AUTHORIZATION 
President  from  outside  the  Federal  Government.  Ihe 

Commission  is  to  review  national  water  resource  prob-  The  Act  ol  September  2<c  1 r"4"4  authorized  the 

terns,  consult  with  the  Water  Resources  Council,  and  establishing  ol  the  National  Water  Commission 


COUNCIL.  ON  ENVIRONMENTAL  QUALITY 


On  January  I . 1970.  the  President  signed  the  National 
I nvironmenial  Policy  Act  ol  1 which  establishes 

a national  policy  on  the  environment  Ihe  Act  I 1 1 states 
that  the  Federal  responsibility  is  in  coopeiation  with 
state  and  local  governments  and  olhei  concerned  public 
and  private  organizations  to  use  all  practicable  means 
and  measures  to  insure  a healthful  environment:  (2l  di- 
iccts  all  Federal  agencies,  to  the  fullest  extent  possible, 
to  administer  programs  in  accordance  with  the  Act  and 


to  considei  the  environmental  impact  ot  decisions,  i t| 
requires  the  President  to  submit  annually  been  t u 
Inly  I.  1 070.  at'  I nvu  nmental  Quality  Report  appi.w 
mg  status  and  progress;  and  t 4 t establishes  a Council  mi 
I nvironmenial  Quality  in  the  Executive  Office  ol  the 
Piesident.  to  assist  with  the  annual  repoit.  establish  a 
system  to  monitor  status  ol  the  enviionment.  and  i ex  tew 
I eder.il  piogrants  affecting  qualltv  ol  the  iivu.-nmciil 


OFFICE  OF  WATER  RESOURCES  RESEARCH  - DEPARTMENT  OF  THE  INTERIOR 

Research  Activities 


GENERAL 

Ihe  Office  of  Watei  Resources  Research  'ttppoits 
watei  resources  research  activity  in  the  States  comprising 
the  Missoni i River  Ifasin  through  the  AAat  R -m.es 
Research  Institutes  of  colleges  and  universities  in  th« 
basin. 


BASIC  AUTHORIZATION 

I he  \A  atei  Res< Reseat  It  Act  ol  1 ' s . i 

thoitzes  the  fin.metng  ot  watei  resources  leseateh  hv  the 
seveial  Stales  Ihe  Suppleilient.il  Appiopiialnni  A t 
l*Wi5.“  ’’  as  well  as  siibseipionl  approprtalion  acts."4 
proviil  Off  of  Water  Resources  Reseat clt  with 

trry  out  tl  h Wat  R 

ReseaiUi  Act  • 'I  I ‘h'-l 


WILD  AND  SCENIC  RIVERS  - DEPARTMENTS  Or  THE  INTERIOR  AND  AGRICULTURE 

Nature's  Own  Waters 


GENERAL 

In  I ‘>68  Congress  concluded  that  certain  rivers  m the 
l niled  Slates  possessed  outstanding  scenic,  recreational, 
geologic,  cultural,  historical,  and  like  values  so  as  to 
warrant  retention  in  their  present  environment.  These 
uveis  were  lobe  protected  from  spoliation  and  industrial 
use.  Ihe  Secretaries  of  the  Interior  and  Agriculture  were 
directed  to  initiate  a program  that  would  accomplish  this 
purpose. 


BASIC  AUTHORIZATION 

I he  \ci  of  October  2.  I (>68. -^authorized  the  Secre- 
taries oi  the  interim  and  ol  Agriculture  to  institute  a 
program  of  land  acquisition  and  controlled  use  ol  certain 
rivers  to  protect  their  wild  and  scenic  values  None  ol 
those  designated  is  within  the  Missouri  River  Basin,  but 
the  Gasconade  River  and  the  Missouri  River  front  fort 
Benton  to  Ryatl  Island  are  noted  as  potential  additions 
to  the  list  ol  waterways  to  be  studied  and  characterized 
as  wild  and  scenic  rive’s,  it  appropnale. 


INTERSTATE  WATER  COMPACT  COMMISSIONS 


GENERAL 

I he  I edeial  Constitution  provides  that  no  state  shall 
enter  into  any  agreement  or  compact  with  another  state 
without  the  consent  of  Congress  ~41)  In  the  Missouri 
River  Basin  interstate  compacts  have  been  entered  into 
to  cover  the  division  in  rights  to  the  use  of  interstate 
waters  on  several  streams 

BASIC  AUTHORIZATIONS 

a file  South  Platte  River  Compact  between  Colorado 
and  Nebraska  w as  approved  by  the  Act  ol  March  8. 
log,, -so  |j  provided  for  the  use  of  South  Platte 
River  waters  substantially  in  accordance  with  state 
priorities  and  provided  for  ndiveision  in  Coloiado 
to  serve  Nebraska  lands 

b I lie  Republican  River  Compact  among  Coloi ado 
Kansas,  and  Nebraska  was  approved  by  the  \ct  ol 
May  do,  ll)4.v:<;l  It  allocated  the  waters  ol  par 1 1 
cular  drainage  basins  ol  the  Republican  Rivet  and 
recognized  Ihe  findings  m Weiland  \ I’ioneei  Im 
gallon  Co..  25l>  I N 40! S.  Diversions  and  impound 
ments  ol  watei  in  one  compacting  stale  lor  use  in 
another  compacting  state  were  authorized. 

The  Belle  Fourche  River  Compact  between  Wyo 
tiling  and  South  Dakota  was  approved  by  the  \ct 
ol  February  2o.  1044.’*"  Under  ilns  compact 
water  light  priorities  theretofore  established  in  one 
state  were  to  be  recognized  in  the  otlict.  Of  Ihe 
remaining  unappropiialed  water.  0()  poicent  was 
to  tie  allocated  to  South  Dakota  and  10  pciccnt  to 
Wvoming  Diversions  and  impoundments  ol  walci 


m one  state  for  use  in  the  oiliei  slate  were  atrthoi- 
ized  w here  slate  appi  opi  i.itron  law  s wcie  observed 
d.  flic  Yellowstone  River  Compact  e h \\  am 
Montana,  and  North  Dakota  was  approved  by  the 
\ct  "i  Octobei  ;ii,  1951  li  divided  Yellow- 
stone Rivci  Basin  waters  ( I l in  Ihe  ( lai ks  I oi k ot) 
percent  to  Wyoming  and  40  pciccnt  t”  Montana. 
(21  m the  Big  Horn  River.  80  percent  to  Wyoming 
and  20  percent  to  Montana;  tot  in  the  longue 
River.  40  percent  in  Wvoming  and  l>0  peicent  lo 
Montana;  and  (41  m the  1’iiwdei  Rivet . 42  peiceiu 
to  Wvoming  and  58  percent  to  Montana  Dive; 
sinus  and  impoundments  in  one  stale  for  use  in 
anolhei  stale  were  authorized  wheic  stale  appio- 
priation  laws  were  observed.  Diversions  out  v't  the 
Yellowstone  Basin  required  the  unanimous  consent 
of  all  of  the  compacting  states 
File  Upper  Niobrara  River  Compact  between  Ne 
hraska  and  Wyoming  was  approved  by  the  \cl  ot 
\ugusi  4.  I'to')-*4  It  apportions  the  watei  ot  the 
river  between  the  two  states  and  provides  lot 
studies  of  ground  water  supplies  and  then  potential 
apportionment 

I fhe  Lower  Niobrara  River  and  Ponca  Creek  Coin 

pad  between  Nebraska  and  South  Dakota  cuiieul- 
Iv  .s  awaiting  Congiessional  appioval 
fhe  Big  Blue  River  Compact  between  Kansas  and 
Nebinska  aflecting  the  Big  Blue  and  little  Blue 
Rivers  is  now  utidei  negotiation 
h fhe  1 pper  Colorado  River  Compact  appiovcd 
\pnl  t>.  t'>4'>.  penults  transb.isin  diveision  into  the 
Missouri  Rivet  Basin  mulct  certain  conditions  and 
diversions  piesenlly  aie  made  mlo  the  h.i'iu  in 
( ■ ’loi.nh > and  W v online  ' " 


REFERENCES 


I Reserved  1 1 • >m  patent:  V i ot  March  *.  I Ml  (2 
Suil  440.4411.  Vc t ol  March  4.  I XI  I <2  Sun.  kd2. 
(i(i5);.md  Act  ol  Scptemhci  4.  I S4  I ( 5 Mat  4s*. 
45(i ). 

' Pcimittcd  to  Northern  I’actl  to  Kailvv  a\  ( omp.my 
mulct  land  plant'  Ad  ol  July  2.  1 X<>4  ( 1 Slat. 

. 4 f -> 5 . 5(i8). 

4 Penuitted  lo  Union  Pacific  Railroad  Company 
under  land  grant'  Act  ol  July  I.  1862  ( 1 Sun. 
484.442).  See  also  subsequent  limbei  Culture 
Aels  beginning  with  the  Act  of  March  4.  1874 
(17  Suit.  n07l  which  allowed  entries  on  a quartet 
section  ol  public  land  lor  the  purpose  ol  develop- 
ing timber  growth. 

4 Mlowed  lo  mineral  claimants  Act  ol  .1  u I \ do. 
isoo  ( 14  Sun.  251 . 254). 

5 See  1 II  Newell.  Ihsl  Chid  I ngineei  ol  the  Rec 
lanialton  Seivice.  m Ihc  First  Annual  Report  of  the 
Reclamation  Service  (Washington  (lovetnmcnl 
Printing  Office.  I ‘>0.4 ) at  pp  22-24. 

o 1 he  \ci  ol  .Ink  2o.  I S<>(>  ( 14  Sun . 25  1 1 provided 
for  free  rights-of-way  ovei  the  public  land  loi 
canals  and  ditches.  While  the  emphasis  in  this 
legislation  was  on  water  use  for  mining,  the  im- 
portance ot  water  use  for  irrigation  was  also 
recognized  II ic  Act  of  July  4.  IS70  ( )<>  Si.il  2)8) 
required  that  patents  contain  a reservation  ol 
righls-ol-w a\  lot  ditches  aiul  leservous  acipmerl  by 
priority  ol  possession. 

7 \cl  ol  Match  *.  1877  (l‘>  Soil  *77  |.  amended  by 
Section  I ol  the  \ct  of  \tigust  50.  I 84(|  ( 2o  Slal 
441  i 

s Ac l ol  March  I IS72(IM  S(  21.  17  Slat  42 1 

4 \cl  of  March  *.  1 875  I I 7 Sul  M*).  Vi  ol  July 

41.  187o  ( 1 4 sun  1201:  Act  ol  Match  4.  I'77 
(14  Sun.  448);  Majoi  lolm  Powell's  icpoil  ol 
1874  is  credited  with  sparking  and  then  snow- 
balling public  and  Congressional  inleresl  m a 
nalional  leclainalion  program.  First  Mutual  Report 
of  the  Reclamation  Service,  op.  cit  . p 18 

III  \cl  ol  Octobei  2.  1888  (25  Slal  505.  '2(0  I his 
8 Klo.ooo  appropriation  was  shortly  killowcd  by 
an  appropriation  ol  S2'().000  h>i  irrigation  inves- 
tigations. Act  oi  March  2,  1884  (25  Slut  454, 
400-90  I > 

II  \ct  of  October  2.  1888  ( 25  Slal  505.527) 

12  Idev  United  States.  2o5  l' S 447.  502  ( 1924) 

14  \cl  ot  August  *0.  1 84(1  (2(i  Slal  *4||  Selected 
lesctvon  sues,  howevei.  were  still  withheld  from 
sale  oi  eutiy 

14  Act  ol  l-'eli mar > ,s  IKK7  <24  Slat  *ss  490 » 

Set  to  example  tlu  Act  ol  Man  h * 1905  (55 
Siai  |0|0)  in  which  a piincip.il  i iinsidcialion  loi 
lit  cession  ol  land'  on  the  Wind  Rivet  Indian 


Reservation  in  Wyoming  was  the  accumulation  ot 
kinds  lot  the  construction  ol  an  irrigation  s\  stem 
See.  to  the  same  effect,  the  Crow  Indian  ( ession 
Act  ol  Maicll  4.  I84|  (2(,  Slal  1054).  and  the 
I oil  Peck  Indian  Cession  Act  ot  May  40.  1 408 
1 45  Slal  MS) 

l(  Act  ol  August  18.  1 844  ( 28  Slat.  572.  422 ) 

17  Act  ol  April  24.  |84<r  (24  Slal.  47) 

18  Act  of  June  5.  I84<.(24  Slat.  202.  252  I 

14  Act  ol  May  I I . 1848  (50  Slal.  4041 

20  Acl  ol  January  15.  1847  (24  Slat  484i 

21  Acl  of  January  14.  1401  (51  Slat.  724| 

22  Resolution  ol  l ebmaiy  15.  1401  (51  Stat  20011 

2*  \d  of  July  15.  1892  (27  Slat.  88.  |(|8|;  Acl  of 

March  2.  1 895  ( 28  Star  910.  940):  Act  of  fane  II 
|89(i  (24  Stat  415  45(i):  Act  of  June  4.  1 847  (40 
Slal  I I . 47):  Acl  of  July  I . 1898  ( *0  Slal 
(i24  i:  Aci  ol  Maich  4.  1894  (50  Sun  K)74.I044|. 
Act  oi  June  n.  1 900  (51  Stat  588,  617);  Act  ol 
June  5.  1 90 1 (52  Stat . 1155.  I loi  I.  and  Acl  ol 
June  2s.  1 4()2  ( 52  Slal.  4|4.  45'  I 

24  I he  platforms  of  i he  llnee  majoi  parlies  all 
strongly  urged  a national  reclamation  program 
first  Annual  Report  of  the  Reclamation  Service, 
op.  cit  . pp  40  4 I 

25  Act  ol  Apt  il  In.  1 4()<i  ( 54  Slat  I I (>  I 

2k  Acl  of  I ehruary  2 1 . 19 1 | ( 5o  Slal  425  l 

27  Stvlion  ' ol  Act  ol  June  I'.  1 902  (52  Slal  *88). 

Section  5 of  Act  ol  June  2 1 90b  (54  Stat  5F9) 

Seel  ion  5 ol  Acl  oi  August  4.  |9(2  (57  Slat  205  i 
Section  1 2 ol  Act  of  August  15.  1914  (58  Slat 

(18(1) 

28  Acl  ol  l ebmaiy  25.  |420  (41  Suit  4511 

24  Acl  ol  December  21.  D>28  (45  S( at  I05'l  lit 
Itouldei  Canvon  Pioiect  was  lo  serve  r he  pm  poses 
ol  rivet  regulalion.  navigation,  flood  contiol.  mi 
galioiv.  domestic  use.  and  povvei  Puuec!  levenues 
were  lo  he  placed  m a ('olouulo  Rivci  Dam  kind 
from  which  the  project  construction  costs  weic  to 
he  liquidated  While  rile  Bouldci  plan  was  unti 
and  only  lime  was  lo  prove  its  imminent  punnea 
hilitv,  Us  died  on  reclamation  planneis  was 
cleclnc  llie  kemendous  potential  ol  iniegiaied 
resource  development  had  been  lecognized  and 
act  epled 

40  Acl  ol  May  Is.  |*>55(4sSlal  58|  Ihc  IA  \ 

of  the  corpotale  form  for  its  development  agency 
was  imupie  and  was  uoi  adopted  m the  We  si 
*1  Act  ol  August  10.  1955  I I"  Slal  Ik  '8  10.49) 
Act  ot  August  20.  1 45 7 1 50  Slal  ' * I I 

42  Act  ol  August  2(>.  1 4 * 5 7 I'll  Slal  850) 

liiireau  ot  Reclamation  Projeet  Feasibilities  and 
Authorizations  (W  .isltinglon  (loveinment  I’liuom 
OllltV.  I 4s’).  pp  444  SO  4 
*J  Idem,  p 50,* 


.'5  Ac!  of  March  4.  I‘>2‘>  (45  Slat.  15(0.  I ».  \ci 
of  April  9.  1‘0'S  (52  Slat  210). 

36  Act  of  May  1958  (52  Slat  2‘»l.  4221  1 ailiei 
statutory  recognition  of  the  right  to  credit  powei 
revenues  on  project  costs  includes  Section  5 ol 
the  Act  of  April  16.  1906(54  Stat  117.451  S( 
s 522).  and  Subsection  I ol  the  I act  Finders'  \ct 
ol  December  5.  l‘>24  (45  Stal  705.  4!  I St 
§ 501  ) 

57  Act  of  August  4.  I‘>5‘>  (55  Slat  lls7l  Ihe  act 
also  improved  the  mechanics  loi  constructing,  op- 
erating. and  financing  multipurpose  projects.  I in 
titer  relief  to  distressed  watei  users  was  also  here 
authorized.  This  legislation  was  stionglv  influenced 
by  Senator  Carl  Hayden's  treatise  on  "National 
Irrigation  Policy.  Its  Development  and  Signifi- 
cance.” Senate  Document  No.  56  (76th  Cong..  1st 
Sess.l. 

58  Act  of  May  IS.  1938  (52  Slat  4051. 

5‘>  Idem.  Section  2 

40  Net  ol  August  II.  I‘)5‘)  (55  Slat.  1418  ):  amended 
by  Act  of  October  14.  I ‘>40  (50  Stal.  S6‘)|:and 
Act  of  July  16.  I ‘>45  (57  Slat.  5661 

41  Act  ol  October  14.  I ‘>40.  supra.  Section  1. 

42  Idem.  Section  2 

45  Idem.  Section  2 

44  fins  plan  was  frequently  relerted  to  as  "the  Sloan 
Plan."  since  Reclamation  Planning  I ngincei  W.  G 
Sloan  was  its  principal  author. 

45  This  plan  was  referred  to  as  "the  Pick  Plan."  since 
Brig.  Gen.  l ewis  A.  Pick  of  the  Corps  of  I ngmeeis 
was  its  principal  author. 

46  The  history  of  the  joint  plan  is  provided  in  Marian 
F.  Ridgeway’s  Tile  Missouri  Basin’s  Pick-Sloan 
Plan  ( l rbana:  University  of  Illinois  Press.  I‘>55> 

47  S D l‘»l  (78th  Cong  . 2d  Sess.lpp.  I 1-14. 

48  environmental  Policy  Act  of  l‘>6‘)(P  I ‘)|-I‘>0| 

4‘)  l S Const.  Art.  I.  Sec  8.  Cl.  5 

50  U.S.  v.  Appalachian  Electric  Power  Co..  5111  S 
377,426  ( I ‘>40). 

51  Section  12  of  the  Act  of  March  3.  18 1 I (2  Stat 
662.  666;  35  U.S.C.  § 10)  states  that  all  navigable 
waters  within  the  I ouisiana  Purchase  "shall  be  and 
forever  remain  public  highways."  Historically . all 
citizens  have  a right  to  hunt  and  fish  in  navigable 
waters  Grimes  Packing  Co.  v.  Hynes.  67  I Supp 
45  (D.(  Alaska.  I‘>46):  affirmed  165  | 2d  325 
(‘till  ( n I ‘>47 ) 

52  Loc-Wood  Boat  & Motors  \ Rockwell.  245  I 2d 
306  (8th  Cir.  I ‘>57 ) 

53  Obstructed:  Act  ol  Maicll  5.  1899(30  Slat  I I ' I . 
33  l SC.  5 405) 

Bridged:  General  Bridges  Act  ol  August  2.  I‘>46 
(60  Stat  847;  33  U.S.C.  s 525  et  seq.)  l mil  I ‘ >4 (>. 
no  compensation  was  allowed  a bridge  ownei  who 
was  obliged  to  alter  his  bridge  because  ol  naviga- 


tion improvements.  See  Union  Bridge  Co.  \ U.S.. 
204  l S 564  ( I ‘>07);  and  Louisville  Bridge  Co.  \ 
U.S. . 242  U.S.  409  < l‘M  7)  I lower  et . the  frunian- 
llobbs  Act  ot  July  24.  I‘)46  ((>0  Stat.  <>42:  55 
U.S.C.  s 7()lp)  now  authorizes  the  Chief  I nguieei 
to  include  at  Federal  expense  the  cost  ol  altering 
legally  consliucled  railroad  bridges  and  appioachcs 
where  required  in  connection  with  a Hood  control 
project 

Controlled:  Fedeial  Powei  Act  (41  Stat  1065.  lo 
l S C s 7‘>7f  See  Tatum  \ Blackstock.  5I‘>  I 2vl 
597  (5th  ( ti.  1965). 

Polluted:  United  States  v Republic  Steel  Corp 

562  U.S.  482  (I960)  held  that  the  dumping  ol 
refuse  into  a navigable  stream  so  as  to  reduce  its 
depth  constituted  an  obstruction  forbidden  by  the 
Act  ol  March  5.  1899,  supra. 

54  United  States  v Willow  River  Power  Co..  524  I S 
499  (1 945 );  United  States  v Commodore  Park. 
524  U.S.  586  (1945);  United  States  \ Rands,  '-so 
U.S  121  (1967). 

55  United  States  v.  Rio  Grande  Irr.  Co..  174  U.S  o9(l. 
708  ( 1 899):  United  States  v 531.13  Acres  of  Land. 
Etc..  5oo  I 2d  915  (4th  Cu  I ‘>66 1.  cert  denied. 
585  U.S  1025. 

56  Montana  Power  Co.  v Federal  Power  Commission. 
185  I 2d  4‘i | (DC  Cu  1950).  cert  denied.  '40 
U.S.  947  t l‘)5l  I 

57  Coates  \ United  States,  I 10  I Supp  4 ” I (ft  Cl, 
I ‘>55 1 

5 8 The  Crow  Tribe  of  Indians  \ United  States.  Civil 
No.  214.  I S Dm  Ct  Mont  ( l‘>o5 1 

59  Raw  Valley  Drainage  Dist  of  Wyandotte  Comity 
v Missouri  Pacific  R\  Co.,  99  k.m  188.  lol  P.k 
937  (1 9 1 6) 

t'0  Loc-Wood  Boat  and  Motors  Co  v Rockwell.  2 1' 
I 2d  506  (Nth  Cite  1 957 1 

(>l  53  I s ( A s 2.58-1  ( |9r>7) 

(>2  55  U.S.C. A.  § 2 47-1  s ( |9(,7) 

(>5  l I.S  Const  Ail  IA  . Sec.  5 

(>4  Federal  Power  Commission  ' Oregon,  tjo  ( s 
455  ( 1955) 

65  Arizona  \ California.  575  I 8 '4o.  odl  ( I ' >< > > l 
Ihe  Court  said  "Arizona's  contention  that  the 
I ederal  Government  had  no  powei.  altei  Anzona 
became  a Stale,  to  leserve  wateis  loi  the  use  and 
benefit  of  ledeially  reserved  lands  icsts  hugely 
upon  statements  in  (v.motis  corn  I cases!  Ilicv 
do  not  determine  the  piohlem  beloie  us  and  can 
not  be  accepted  as  limiting  the  broad  powets  ol 
the  United  States  to  tegiiiate  govemmeiit  lauds 
under  article  4.  patagiaph  5 ol  the  Constitution 
We  have  no  doubt  about  the  powei  ol  the  United 
Stales  undet  these  clauses  to  teseive  watei  lights 
lot  its  reseivaltoiis  and  itspiopetiy 


.'44 


6(>  Id  See  Also  p.  765  of  (lie  Speeial  Master’s  Report 

in  Arizona  \ California,  supra,  note  b') 

<>7  United  States  v Arizona,  7'>5  l S 174.  184-155 
( l'>55). 

ticS  l S.  ( otis,  \rt . I . See.  s. 

O')  United  States  \.  Gerlaeh  Lise  Stoek  Co.,  55')  l S 
775.  758  ( l‘»50>. 

70  l S.  Const.  Art.  II.  See.  7 

71  De  Geofroy  \ Riggs.  155  I S 75s(|X')()l 
77  stiStal  745. 

7s  Lori  Laramie  heals  eonfirnied  Apt il  7l>.  IXbS 
( 1 5 Slat.  (is5 ) Sioux  Tribe; 

Tort  Laramie  Treats  eonfirnied  Mas  7.  !SbX(l5 
Stat  (>57  I Cross  Tribe. 

Lint  Bridget  Treaty  eonfiinied  July  5.  I8b8  (15 
Stai  675  | Shoshone  Tribe;  and  see 
Aet  of  April  15.  IN74  ( IS  Slat.  7S)  Ciros  Ventre. 
I’ieean.  blood.  Blaekleet.  and  River  Cross  Indians; 
I xeeutise  Order  ol  Novembei  7b.  I S8b  - Northern 
Cheyenne  Indians; 

Aet  of  April  50.  ISSN  (75  Stat.  '*4)  Sioux  Indians 
ol  North  Dakota; 

Aet  of  May  I.  I8SS  (75  Slat.  1 I si  tiros  Ventre. 
I'tegan.  blood,  blaekleet.  and  Riser  Cross1  Indians 
(blaekleet.  hurt  Belknap,  and  Fort  Peek  Reserva- 
tions); 

•Aet  of  Mareli  7.  ISS')  (75  Stat.  SSS)  Sioux  Indians 
(Standing  Roek.  Cheyenne  Rivet.  Crow  Creek. 
I osver  Brule  and  Pine  Ridge  Reservations); 

Aet  of  September  7.  I 'Mb  (s')  Stat.  7 s') ) Chippesva 
Indians  ( Rocky  boys  Reservation). 

74  Winters  s United  States.  707  l S 5b4(l')0SI 

75  See  Referenees  bb  and  (i7  and  aeeompanymg  text, 
loo.  in  Winters  v.  United  States,  supra,  relianee 
svas  plaeed  on  principles  set  out  in  United  States  ' 
Rio  Grande  Dam  and  Irr  Co.,  174  I S h'Hl.  707 
( IS')'))  which  dealt,  in  relevant  pail,  with  Federal 
rigltts  undei  the  Property  Clause. 

75a  See  Asltw under  v.  T V A 7'»7  l S 7XS  ( 1<>5S| 

7(i  7 Stat.  bb7.  bhb;  55  U.S.(  . s 10 
77  4 Slat  77. 

7K  4 Stat  57. 

7')  41  Slat  100').  1015-1014. 

St)  Aet  ot  June  77.  l')5b  (4'J  Stat.  I 570).  amended  by 
the  Aet  ol  August  7X.  I '>57 (50  Slat . 877;  55  1 S ( 

5 70 1 c ) Hus  legislation,  required  among  otliei 
things,  that  local  agencies  contribute  the  rights-ot- 
way  needed  lor  the  Hood  control  projects;  how 
ever,  the  Flood  Control  Act  ol  June  75.  I ' > 5 S 
(57  Stat  1715)  relaxed  this  requirement  in  the 
case  of  certain  projects. 

SI  7<>  Stat  715;  lb  U.S.C  s 4(i(l(  1)17 
S7  7SSl.il  S«»7;  lb  U.S.C  s 4b(l<  I 1-4  to  s 4b(H  I F I I 
S i 5S  Slat.  887. 


54  Title  III  ot  the  Rivers  A Haibors  \ci(77Stai  7‘) 
51')).  amended  by  the  \ct  ol  July  70.  I‘<bl  ( 'x 
Stat.  704.  45  l .S.C  § 5')0b) 

S4a  75  Slat  704;  55  U.S.C.  % 4tib  la)  & (bl 
85  74  Stat.  480.  48b.  55  l .S.C.  % 577-575 
So  b7  Stat  I 17 1 . I 1 82  as  amended:  55  U.S.C  .§  701  s 
87  b()  Stal.  041 . 055.  55  U.S.C.  § 70 1 r 

55  (sS  Slat.  1745.  1 76b;  55  l S.(  § "’’dig  See  also 
Sec.  5 ol  the  l'>45  Rivers  and  Harbors  Act  is') 
Stat.  10.  75:55  U.S.C  s b05al 

S')  O')  Stat.  18b:  55  U.S.(  . § 70ln. 

')()  Act  of  September  50.  I‘)50  ((<4  Stat.  110').  47 
U.S.C.  5 1855.  et  seq.l 

'M  50  Stat.  I 171.  1 154:53  U.S.C  s4l4.etseq. 

')7  74  Stat.  480.  500  as  amended:  55  U.S.C  s 7(l')a 
05  Aet  ol  July  77.  1%5  (70  Stat.  744.  47  I S ( 

§ I'>b7.  et  seq.l 

‘)4  57  Slat.  588;45  I S.C.  s 571  et  >eq. 

')5  Pre-emption  Act  of  September  4.  1841  (s  Stat 
45');  45  l .S.C.  s7 14 );  Homestead  Act  ol  May  70 
1X07  (17  Stat.  5') 7:  45  U.S.C.  § Ibl  I. 

')b  Act  of  May  75.  l'>7b  (44  Stat.  05b.  45  1 SI 
§ 475e). 

')7  56  Stat.  '>75: 45  l .S.C.  § 575-575 
')S  38  Stat.  080:45  U.S.C  s 4')'). 

')')  47  Stat.  541:45  l S.C  s 51 1-51  7 

100  44  Stat.  b5b.  04'):  45  l.S.C  s 4‘75e 

101  Subsec.  I)  ol  Sec  4 of  the  I act  Linders  Act  ol 

December  5.  I')74  |45  Suit  707.  45  ( S.C  s 
4('7|;  Secs.  4(bl  and  '•( d I of  the  Reclamation 
Project  Act  of  I ')5'»  (55  Slat  IIS7).  as  amended 
In  the  Act  of  \ugust  s.  |')5S  (77  Stat.  547.  45 
l S ( § 5S7). 

107  57  Slat.  7') I . 45  U.S.C.  § 5»7  g. 

105  54  Stat  I lb.  amended  by  the  Act  ot  February  74. 
I'M  I (5o  Slat  ')50.45  l SA  s 5 77 1 

104  55  Stai.  I 187:45  U.S.C  s 4S5h(cl 

105  34  Stat  I lb;  45  I S.(  § 5b7. 

|0(i  4 1 Slat  451.45  1 S ( §571 

107  55  Slat.  I 187:45  l S.C  § 4X5h(cl. 

Ills  77  Stat.  7'*7.  5 1 '• . amended  by  Act  ot  July  70. 

I ')d  1 (75  Slat  704.  710:45  U.S.C  6 5'Klb) 

I O')  s5St.it  1 187:45  l S.C  §4s5(hl 
lit)  Secs  5 and  s ot  the  Act  of  Decembet  77.  1**44 
(58  Stat  887.  8W-891:  It.  I S(  s 825s  and  35 
l S C § 5‘>0I 

III  (i0St.it  1080;  lb  US. ( § bb  I.  et  seq, 

117  77  stai  5b5.lbl  S(  5 n(i I et  seq 

115  7')  Stat  71  3;  lot  SC  s 4b()(  I I- 1 7.  et  seq 

I 14  4')  Slat  IS'I4.  IbUSI  § IT 
115  75  Stat.  704:  55  l St  §§  46b  la  I.  (bl 
lib  b.3  Stat . 774.  amended  by  the  Act  ot  Match  5.  I'*mi 
(('4  Stat  1 1 ; 45  I l.S.C  § MM  l 
I 17  (i'l  Stat  744.4  i l .S.C  § 471b 
l|s  70  Slat  1 044  amended  by  the  Act  ot  Seplembei  .' 
I'lbb  (SO  Stat  57b.45  I S ( 5 4 "I 


110  Ac i of  September  30.  1050  (04  Stat.  1100.  43 
U.S.C.  § 1855.  et  seq.) 

120  52  Stat.  403;  lb  ll.S.C.  s 835. 

12!  Act  ol  August  11.  1030  (53  Slat.  1 4 1 8 ).  amended 
by  Act  of  October  14.  1040  (54  Stat.  I I 10)  and 
Act  ot  July  lb.  1045  (57  Stat.  Sbb;  16  U.S.l’.  § 
5O0y). 

122  58  Stat.  887.  80|.  l ei  tain  units  ol'  the  Missouri 
River  Basin  Project  were  specifically  authorized; 
the  Act  of  July  lb.  1054.  b8  Stat.  48b,  re- 
authorized the  Olendo  unit;  the  Act  of  August  21. 
1054.  b8  Stat.  757.  authorized  the  Ainsworth. 
I avaca  F lats.  Mirage  F lats  F-.x tension,  and  O'Neill 
Units:  the  Act  of  August  5.  |05b.  70  Stat.  075.  re- 
authorized the  Farwell  Unit;  the  Act  of  August  20. 
1058.  72  Stat.  087.  authorized  the  Uiay  Reel  Dam 
and  Reservoir.  Olendo  Unit;  the  Act  of  August  5. 
|0(>5,  70  Stat.  455.  reauthorized  the  Garrison 
Diversion  Unit:  the  Act  of  November  14.  10b7,8l 
Stat.  444.  authorized  the  Nebraska  Mid-State 
Division;  and  the  Act  of  August  5,  |0bS.  82  Stat. 
024.  authorized  the  initial  stages  of  the  Oalte  Unit. 
James  Division. 

125  40  Stat  1 03.  amended  by  the  Act  of  l ebruary  20, 
103b  (40  Stat.  1148:  10  ll.S.C.  s 500a.  et  seq.l. 

124  40  Stat.  1570.  amended  by  Section  7 of  the  Water- 
shed and  Hood  Prevention  Act  of  August  4.  1054 
((>8  Stat.  bbb ; 55  ll.S.C.  § 701  h). 

125  58  Stat.  887.005. 

1 2o  bS  Suit,  bbb,  amended  by  the  Act  of  August  7, 
1 05b  (70  Slat.  1088;  lb  U.S.l  § 1 001 . et  seq.). 

I 27  70  Slat  I I I 5.  lb  l .S.l  § 50()p(b) 

127a  See  Reference  121 

128  40  Stat  1 148:  Its  U S. I § 500g-q 

120  50  Stat.  I 1. 55:  lb  U.S.l’.  § 475. 

1 30  Idem. 

131  35  Slat.  028;  lb  l S.l  . § 472 

152  2b  Stat.  1005.  1103.  amended  by  the  Acts  of 
March  4.  |0()7  (34  Stat.  1271).  June  25.  |0K) 
(3b  Slat.  847);  August  24.  DM2  (57  Slat.  407); 
and  June  7.  1024  (45  Suit.  055:  lb  U.S.l’.  s 471  ). 

133  Arizona  v.  California.  575  U S 54b.  bOI  ( 1 0<s5 ). 

154  5b  Suit.  Obi.  amended  by  Section  b of  the  Act  ol 
June 7.  1 024  (43  Stat . b53,  b54;  1 b U S.(  §§  480. 

500.  5 13-10.  521 . 552  & 5031 

135  42  Stat.  405:  10  U.S.l’.  ss  485.48b. 

13b  See  It'  U.S.l'. A.  ss  471a  to  47 le:  48ba  to  48<n\ 
See  also  the  Act  of  July  0.  1 0f»8  (7b  Slat  140  ) 
which  permits  lands  acquired  under  Section  8 o| 
the  laylor  Grazing  Act  to  be  included  in  the 
national  forest  And  see  Section  b(uMl)  ol  the 
land  and  AA.itei  Conservation  Fund  Act  of  |o<>5 
(78  Stat . 807.  I b I S ( s 4b()(  I )-0)  which  permits 
revenues  from  the  I mid  to  be  used  m acquiring 
lands  and  water  tights  m wilderness  and  onldooi 
recieation  areas  in  the  national  forest 
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1 37  50  Stat.  I 1 . 35:  lb  U.S.l'.  s 475 

138  50  Slat.  522.  525:  7 I S ( § 1010.  et  seq 

130  52  Stat.  1215.  1225:  33  l S.l  § 70 1 Is  | 

140  54  Stat.  224:  lb  U.S.l’  § 552a 

141  45  Stat.  b53:  10  Ll.S.C.  6 5b4 

142  I his  Commission  was  established  by  Section  4 
the  Act  of  March  I.  1 0 1 1 (30  Slat  Ob  I . lb  l s ( 

§ 5 15)  and  consisted  of  the  Secretanes  ot  W i 
Agriculture,  and  Interior,  two  senalots.  and  two 
representatives  designated  by  the  I’lesident 

145  43  Stat.  1132.  amended  by  Section  5 of  the  A,  i 
of  April  24.  1050  (b4  Slat.  82;  10  U S.C  § 5721 

144  74  Stat.  215:  lb  I'.S.C'.  s 215.  et  seq. 

145  78  Stat.  800;  lb  ILS.C.  s I 13  l.et  seq. 

1 45a  b8  Stat.  bbb.  lb  ll.S.C.  s 1 00 1 . et  seq. 

1 4b  Title  111  of  the  Agricultural  Act  of  |Ob|  (75  Sun. 
204.507:7  U.S.C.  s 1021 . et  seq.l. 

147  b8  Stat.  bbb,  bOb.  amended  by  Act  of  August  7. 
1 05b  (70  Stat.  1088.  1000:  10  U.S.C.  § 1001.  et 
seq.) 

148  20  Stat.  377.  504.45  U.S.C.  § 31 
140  28  Stat.  372.  308. 

150  E.g..  Department  of  the  Interior  Appropiiation 
Act  I0b0  (82  Stat  425.  451  ) 

151  Act  of  August  25.  1058.  and  Act  ol  .Septembei  5. 
10b  2. 

152  48  Stat.  077.  amending  Act  of  l ebruary  25.  1020 
(41  Slat.  457.  44  1 : 30  U.S.C.  § 220a) 

155  50CFR  241  < lObS) 

154  41  Stat.  1063.  amended  by  the  Acts  ol  March  5. 
1 02 1 (41  Stat.  1555);  June  25.  1030  (4b  Suit 
707);  and  August  20.  1055  (40  Slat  805.  8,18; 
10  ll.S.C.  § 702.  et  seq.l 

155  Act  of  June  28.  1058  (52  Stat.  1215.  55  l s( 

§ 701  j). 

I 5b  Act  of  December  22.  1 044  ( 58  Stat  887.it,  ( st 
§ 825s). 

157  70  Suit.  244:42  U.S.C  % 1 0<>2- 1 . et  seq. 

158  b5  Stat,  405.  amended  by  the  Acts  of  June  22. 
I Os  I ((<5  Stat  80)  and  ol  Septembei  5.  1 054  (('8 
Stat.  1257:  14  U.S.C.  § 2.  et  seq.l 

I 50  80  Slat.  051. 058;  40  U.SC  § 1 055 

160  54  Stat.  Ib5.4bl  S C.  s 52b.  et  seq. 

lb!  72  Slat  1754.  amended  by  the  Act  ol  August  50. 

1 001  (75  Slat.  408:4(1  U S.l  s 527.  et  seq  I 
Ib2  4(i  l SC  passim 

l<>5  52  Fed  Reg.  No.  230.  December  12.  |0tU  Pan  II. 
33  U.S.C  s 525.  et  seq  . 55  I S < 5 5 I I . et  seq  . 

55  l S C 5 400 

l('4  I I Slat.  58.  amended  by  Acts  of  August  |0.  Is'io 
(2b  Stat.  3201;  of  Fehruaiy  8,  I805  (28  Stat  b4'i. 
ot  I ehru.nv  |0.  I805  (28  Stat  o72l.  ol  June 
I 807  (50  Slat  Obl.ot  May  21.  1048  (b2  Stat  24"t 
and  of  August  8.  1 0 5 5 (o7  Stat  407.  1 1 1 s ( 5 

'01.  el  seq  I 
I liS  > 1 I 8 ( 5 4117 


Ion  !'l  SC  § 442.etseq. 

In'  i>4  Slat  406;  14  1 S.C  § 2 

|ia  41)  Stat  220.  amended  by  Ac  ts  ol  August  o,  1 050 
Hi4  Siai  427 1 and  September  26.  1050(64  Slat. 
Iii'.s  '()  ( s(  s l‘)|  l:  and  l'\eeutive  Order  No. 

I ill  7?  ? ! ( 1 R o.Ol.  et  seq. 

It)’1  <'i  Si  a l 555.  1(>  t S.C'  § 1 

I 'll  \ri/ona  v California,  474  U.S.  546.  601  ( 1 1)(>4 ). 

I ’1  Senate  Report  No.  II.  88th  Congress..  I si  Sess. 

I 77  77  Slat  40;  l(>  l S ( §§  4(>0(  1 ) to  46<)(  I )-4. 

I 7?  7s  Mat  s‘i7.|ol  S(  §5460(11-4  to460(ll-l!. 

174  70  Slat  714;  16  l S.C.  §§  460<  I )-l  7 to 460<  I 1-7 1 

I 7s  ||K.  Blackteet  Reservation  (Manas  R.l;  the  Ion 
Belknap  Reservation  (Milk  R ):  the  Wind  River 
Reservation  (Wind  R):  the  Crow  Reservation  ( Big 
llotn  R );  the  Northern  Cheyenne  Reservation 
( longue  R.l;  (he  fort  Peek  Reservation  (Missouri 
R.l:  the  foil  Beithold  Reservation  (Missouri  R.l; 
the  Standing  Roek  Reservation  (Missouri  R ):  the 
Chevenne  Rivet  Reservation  (Cheyenne  and  Mts- 
soun  R):  the  Pine  Ridge  Reservation  (Cheyenne 
R );  the  Crow  Creek  Reservation  (Missouri  R ):  the 
Rosebud  Reservation  (Missouri  R );  the  Yankton 
Reservation  (Missouri  R.l;  the  Ponca  Reservation 
(Missouri  K ):  and  the  Santee-Sioux  Reservation 
(Missouri  R.) 

176  Arizona  v.  California.  474  l S.  546.  601  ( |Oo5). 

177  Act  ol  May  7.  I 868  115  Slat.  657)  Crow  Indians; 
Act  of  July  4.  1X68  (15  Slat.  674)  Shoshone 
Indians;  Vet  ol  June  5.  1877  (17  Slat.  778)  Osage 
Tribes;  Vet  ot  April  15.  1874  (IS  Slat  78)  (iros 
Venire.  Piegan.  Blood.  Blackteet.  and  Rivet  l row 
Indians;  Aet  ol  April  40.  I 888  (75  Slat.  04 ) Sioux 
Indians  of  North  Dakota;  Aet  ol  May  I.  1888(75 
Slat.  I 14)  (iros  Ventre.  Piegan.  Blood.  Blackteet. 
and  Rivet  Crow  Indians  (Blackteet.  I oil  Belknap, 
and  Port  Peck  Reservations);  Act  ot  Match  7.  1880 
(75  Slat.  888)  Sioux  Indians  (Standing  Roek. 
Cheyenne  River.  Ctow  (reek,  lower  Brule,  and 
Pine  Ridge  Reservations);  Act  ol  September  7. 
|0 1 6 ( 40  Slat . 740 (Chippewa  Indians! Rocky  Boys 
Reservation);  and  executive  Ordet  ol  Novcmbei 
76.  1884  Northern  Cheyenne  Indians. 

178  Arizona  v.  California.  474  I S.  546.  600  (|004). 
See  also  United  States  \ Winters.  707  t S.  5o4 
( 1 008 );  United  States  v Walker  River  Irrigation 
District,  et  al..  104  I 2d  444.  440  (CAO.  1040); 
United  States  \ Ahtannni  Irrigation  District  et  ah. 
440  I 2d  807.  015  ((  \0.  1064);  United  States  v. 
Winans.  1 08  l S 471  (|0()5);  United  States  \ 
Powers.  405  l S.  577  ( 1040). 

I 7o  Idem.  Some  tubal  representatives  also  urge  that  the 
Indian  water  right  is  an  unlimited  right  to  use  the 
available  reservation  waters  for  any  beneficial  use 
including  irrigation,  livestock,  domestic,  power, 
recieation.  industrial  and  municipal  put  poses,  and 
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to  take  full  advantage  of  technological  advances  in 
such  use. 

180  74  Slat.  488.  400;  75  U.S.C  5 441.  et  seq. 

181  46  Stat.  260.  270-771:75  U.S.C.  § 484. 

187  Special  Master  Simon  II.  Rifkind's  Report  in 
Arizona  v.  California,  supra,  p 765. 

185  5 * 1 S C s I 55y-16 

184  19  Stat.  577;  43  U.S.C.  §321.  et  seq. 

185  California  Oregon  Power  Co.  v.  Beaver  Portland 
Cement  Co.,  205  U.S.  142  ( 1055) 

186  28  Slat.  472.  422;  44  l .S.C.  § 641.  et  seq. 

187  14  Slat.  251.  254:44  U.S.C.  § 661. 

188  16  Slat.  2I8;44  U.S.C.  § 661 

180  26  Slat.  40 1 . amended  by  the  Acts  o'  8.  'enibei 

2.  1064  |78  Slat.  808)  and  ot  Octobei  4.  1066 
(80  Stat.  874:44  U.S.C.  § 045). 

1 0()  Act  of  April  24.  1806  (20  Stat.  07). 

101  Act  of  June  4,  1806  (20  Stat.  202.  242). 

102  Act  ol  May  II.  1808  (4(1  Slat.  404:  44  l .S.C. 
§ 051  ). 

104  Act  ot  January  14.  1807  (20  Slat  484:44  l S.( 

§ 052). 

104  \cl  of  January  14.  1001  (41  Stat.  720). 

|05  46  Stat.  847. 44  U.S.C.  § 141 

1 06  40  Stat.  862.  805.44  U S(  § 400 

107  48  Stat.  077.  40  U S < § 22oa. 

108  See  the  fish  and  Wildlife  Act  ol  August  8.  |05n 
(70  Stat.  I I 10;  16  U.S.C  § 742a.  et  seq. 

100  50  Stat.  017;  16  l S.(  § 660.etseq. 

200  64  Slat.  440;  16  U.S.C.  § 777.  et  seq. 

201  48  Stat . 401 : 1 6 U.S.C.  § 66 1 . et  seq. 

202  60  Stat . 1 080:  1 6 l S.C.  § 66 1 . et  seq. 

204  72  Stat.  564;  16  I S ( § 6(>l . et  seq. 

204  6N  Slat  61)6;  1 0 l S.(  § 1001 . et  seq..  amended 

by  Actsof  August  7.  1056(7(1  Stat  1088  I 6 l S I 
§ 1002.  et  seq.):  of  August  1 2 . 1058  ( 72  Slat  5o'. 
lot  S(  § 1008):  and  ol  Sepleiubei  2 I ' 1 5 v ( ~ 7 
Slat  1605;  16  U.S.C.  § 1004) 
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Stat.  38);  of  June  lf».  1448  ((>2  Stai.  464 );  ot 
June  24,  1448  ( <->2  Stai  601  I.  of  June  25,  1454 
(75  Stai.  148);  of  April  8,  1460  (74  Stat.  54);  ot 
July  12,  1460  (74  Stat.  414);  of  Nov.  5.  1466(80 
Stai.  1 180);  and  hy  1455  Reorgani/ation  Plan  No. 
I.  Sees.  5 and  8. effective  April  I I,  1455  (67  Stat. 
651);  1 466  Reorgani/ation  Plan  No.  2.  effective 
\1av  10.  1466(80  Slat.  1608);  and  1 466  Reorgani- 
zation Plan  No.  5.  effective  June  25.  1466(80  Stat. 
1610);  42  U.S.C.  § 201.  et  seq. 

See  Reference  214 
See  Reference  2 1 5 

5 CFR,  |454-|465  Comp.  p.  556  ( 1462 1 
74  Slat.  447;  42  CSC  § 525  Let  seq. 
Reorganization  Plan  No  2,  15  l .S  C. A.  § 511 
16  Stai.  564. 

26  Stat.  655 

50  R.  14.38-1445  Comp.  p.  1505(1468). 

62  Stat.  745;  18  U.S.C.  § 2074(1464) 

26  Stat.  655. 

2 Stat.  415. 

20  Stat.  206.  215. 

52  Stat.  825.  826. 

74  Stat.  552;  42  U.S.C.  § 5121.  et  seq. 

5 CFR.  1444-1455  Comp.  p.  1004. 

75  Stat.  47:  42  U.S.C.  § 2501. 

I S.  Const.  Art . I . Sec.  2.  Cl.  5. 

52  Stat.  51. 


52  Stat.  825.  826. 

42  l SC  4001-4127  effective  Januaiy  28.  1464 
(55  FR  17804  November  28.  1464).  Pari  1410 
Subtitle  If  of  1 it  1c  24 

74  Stat  451. 484.  as  amended  hy  Title  VI  o|  the 
Mousing  and  Urban  Development  Act  ot  1468(82 
Stat.  476;  42  1st  § 3102) 

Act  ot  August  2.  |454:I0X  Slat.  540.640) 

Act  of  August  1.  1 4o8  (82  Slat.  575;  42  l 8 ( 
4001-4127) 

74  Stai.  244. 42  l S.C  s 1 4o2-a.  et  seq. 

80  Stat  451 . 442 

82  Slat.  868.42  l S.C  A § 1 462a.  note. 

See  Reference  48. 

Act  of  July  17.  1464  (78  Slat  524.  42  l S ( 

S 1 46  1 . et  seq 

Act  ot  October  7,  1464(78  Stat.  1025). 

E.g..  Interior  Appropriation  Act.  1464(82  Slat 
425.  457) 

82  Stai.  406. 

U S.  Const..  Art.  I.  Sec  10.  Cl . 5 
44  Slat  145. 

57  Stat.  86. 

58  Stat.  44. 

65  Stat.  665. 

85  Stat  86 . 

65  Stat.  51. 


CHAPTER  4 


PROBLEMS  IN  FUTURE  WATER 
RESOURCES  DEVELOPMENT 


Tho  preceding  i lire*  chapters  provide  perspective  tor 
the  existing  framework  of  State  and  Federal  laws, 
policies,  and  administration  in  the  field  ot  water  and  re- 
lated land  resources  development  in  the  Missouri  River 
Basin.  While  there  are  challenges  and  differences  in 
interpretation  at  times  on  given  water  issues,  it  is  recog- 
nized that  the  10  State  and  Federal  legal-policy  frame- 
works are  now.  and  have  in  the  past  been,  largely  comple- 
mentary as  they  apply  to  the  planning,  development, 
operation,  and  management  of  water  resource  projects. 
The  past  accomplishments  and  progress  that  have  been 
made  through  joint  efforts  of  the  State  and  Federal 
Governments  in  developing  and  utilizing  water  in  the 
arid  West  cannot  be  overemphasized. 

Just  as  the  historical  record  shows  a progressive  re- 
sponse to  water  problems  by  enactment  of  amendments 
to  earlier  laws  and  policies,  future  water  resource 
development  poses  added  problems  and  the  need  for 
adjustments  and  more  comprehensive  legislation  and 
action  programs. 

Most  of  the  problems  that  have  arisen  in  the  past  have 
been  solved  on  an  individual  basis  by  the  Congress,  by 
interstate  compact,  or  by  court  test,  under  the  existing 
framework  of  law.  and  by  appropriate  State  legislative 
action.  Many  problems  in  future  water  resources  develop- 
ment will  be  of  w ide  geographic  coverage  and  w ill  require 
comprehensive  legislation  or  other  solutions.  However, 
there  is  no  reason  why  unique  and  individual  problems  ot 
the  future  in  the  Missouri  Basin,  or  even  largei  areas, 
cannot  be  resolved  by  special  consideration  and  action 
a,  in  the  past. 

Certain  of  these  problems  and  the  need  foi  adjustment 
have  come  into  focus  dining  formulation  ot  the  frame 
work  plan  tor  the  Missouri  Basin.  While  some  ot  the 
Slate  summaries  point  up  c e i tain  constraints  on  the  most 
effective  use  ol  water,  no  attempt  has  been  made  to 
develop  specific  recommendations  tlieiem  lor  the  in- 
dividual States.  However,  in  the  following  paragraphs 
there  aie  summarized  some  of  the  problems  and.  in  some 
cases,  an  indication  of  types  of  solutions  where  these  aie 
apparent  Primarilv . howevei . the  issues  coveted  aie  those 
that  require  added  study  and  action.  Finally,  tlicie  is 
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need  to  consider  adjustments  in  institutional  arrange- 
ments oi  the  Federal.  Slate,  and  local  levels  ol  plan 
implementation. 

The  Federal  Reserved  Water  Doctrine 

One  issue  that  creates  a current  and  potentially 
serious  problem  affecting  the  Missouri  Basin  and  othei 
public  land  states  is  the  Federal  reserved  water  doc  nine 
llns  doctrine  provides  that  when  lands  were  reserved 
from  the  public  domain,  the  United  States  impliedly  le- 
served  water  sufficient  for  use  in  accordance  with  the 
purposes  for  which  the  lands  were  reserved  and  as  ot  the 
date  of  land  withdrawal.  The  doctrine  is  the  outgrowth 
of  various  court  decisions  (Arizona  \ California,  siipi.il 
based  on  the  Federal  Constitution  and  lieahex  rather 
than  Federal  legislation  I he  genesis  ol  this  problem 
stems  in  part  from  the  dual  sovereignty  system  ol 
government.  Hie  development  ot  the  Nation  has  wrought 
a continual  change  in  the  nature  of  governmental 
structure  in  t espouse  to  a progressive  change  in  the 
nature  of  society's  problems.  In  some  instances  the 
nature  of  the  problems  has  required  an  extension  ol 
Federal  Government  control.1  I he  Fedeial  teseived 
water  doctrine  appears  to  have  developed  in  part  Irom 
a dispute  over  the  authority  ol  the  States  to  exercise 
control  over  the  appropriation  and  use  ol  water  on 
I ederal  lands. 

Whcthei  or  not  water  administration  in  the  and  West 
should  be  subiect  to  the  Federal  reserved  watei  dovliinc 
could  involve  a major  policy  decision  It  it  is  a policy 
decision  it  should  not  be  left  to  the  mteicsted  States  a, 
they  aie  not  likely  to  view  the  problem  broadly  like 
wise,  the  executive  blanch  ot  agencies  ol  the  Fedei.il 
Government  do  not  seem  to  be  the  prtrpei  places  to 
make  this  kind  ol  decision  because  they  have  limited  ic 
sponsibilities  and  authority.  I inally  the  courts  may  not 
he  a pi  ope  I loriim  for  this  kind  ol  policy  decision.  I 111' 
would  appear  to  be  the  sense  ot  the  l lilted  States 
Supreme  Court  in  its  analysis  ui  Baker  v Carr.  * IV* 
i i acted  argument  <*i  litigation  would  be  expensive,  com- 
pound liaid  leelings  and  ill  will,  and  above  all  would  be  a 
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uiu|i>i  impediment  to  future  Western  watei  development 
possibly  for  years  to  come 

One  plaee  to  make  a final  determination  concerning 
the  I edeial  reserved  water  doetime  would  he  the  l ntted 
States  Congress,  l ire  advantages  ol  a Congressional  deter- 
mination are  several:  lire  legally  supportable  authority  ol 
the  Congiess  to  make  a policy  determination,  the  dis- 
patch with  which  a determination  could  be  made  as 
opposed  to  prolonged  litigation:  the  comprehensiveness 
with  which  a solution  could  be  fashioned,  tile  ability  and 
effectiveness  of  the  Congress,  through  its  hearing  pro- 
cedure. to  hear  and  weigh  all  viewpoints:  the  advantage 
of  a court  review  of  the  Congressional  product,  as  op- 
posed to  piecemeal  judicial  legislation  and  Congressional 
response  thereto;  and  finally  and  foremost,  avoidance  ot 
protracted  friction  which  otherwise  could  continue  be- 
tween the  federal  Government  and  the  Stales. 

In  any  event,  it  seems  obvious  that  means  should  be 
developed  to  quantify  or  measure  the  water  use  require- 
ments of  lands  reserved  from  the  public  domain  so  that 
other  water  rights  can  be  safety  and  firmly  established 
Quantification  of  water  use  requirements  already  is  in 
progress  on  some  reserved  lands 

Water  Quality  Control 

The  struggle  for  water  quality  control  presently  has 
many  of  the  earmarks  of  a grassroot  crusade.  Ilowevei. 
people  who  have  been  connected  with  water  quality  con- 
trol over  the  years  say  that  the  quality -ol-waler  problems 
have  not  become  suddenly  more  serious,  but  only  that 
they  have  recently  become  more  publicized  and  the  sub- 
ject of  action  programs.  It  is  recogni/ed  that  the  full  use- 
fulness of  water  resources  in  some  sections  of  the 
country  has  been  lost  due  to  the  degradation  of  water 
quality . Widespread  public  concer n has  generated  suppoi t 
and  funds  to  assist  in  a major  problem  area  that  has 
been  insidious  in  its  growth  and  impacts. 

Most  people  currently  favor  adequate  water  quality 
control.  Tims  the  real  issue  is.  who  will  exercise  the 
control  on  water  quality  -the  States  or  the  l edcial 
Government'.’  The  present  laws  generally  provide  lor 
Stale  control,  f rom  the  inception  of  legislation  assign- 
ing the  federal  Government  a role  in  the  protection  of 
water  quality,  the  objective  has  not  been  to  override  the 
State  agency  responsibilities  to  enforce  water  pollution 
control  regulations,  but  rather  to  provide  a backstop  to 
the  Stale  aulhoiilies.  Recent  administrative  and  Con- 
gressionally  proposed  legislation  tend  toward  greater 
federal  control.  Here  again  the  solution  should  and  prob- 
able will  be  Congressional.  Three  views  on  the  responsi- 
bility for  control  seem  evident 

I Sidle  control - Ibis  should  be  acceptable  to  all 
concerned  if  it  is  made  effective  The  States,  how 
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eve i max  e'pecl  to  lose  conliol  undei  any  system 
it  they  do  not  do  an  effective  |ob  mi  then  own 
I hose  Slates  laiime  t attain  adequate  wal  i 
quality  conliol  attesting  m'eistate  waleis  may 
anticipate  piessutcx  from  the  I ederal  Government 
along  with  tequests  Im  as  lion  liom  otliet  down- 
stream and  advctsely  at  levied  Mates 

2.  Federal  control - legislation  proposed  by  the 
administi  limn  and  Congressional  membeis.  q en- 
acted. would  piovide  grealei  f edeial  ageiuy  con 
trol  Pressure  from  mans  ol  the  States  upon  then 
Congressional  delegations  is  likely  to  make  it  slit 
ticu 1 1 to  enact  such  legislation  unless  and  until 
Stale  control  proves  ineffective. 

v Stale  con irol  with  Federal  guidelines,  f inancial  and 
technical  support,  and  coordination  under  reason- 
able supervision-  This  seems  to  be  a sensible 
middle  ground  I ach  State  should  be  given  the 
oppottumly  to  enforce  its  own  laws  There  woul 
however,  he  the  authority  of  I ederal  enforcement 
it  the  State  tails  to  disclunge  its  obligations  hum 
an  over-all  standpoint,  this  procedure  shows  prom- 
ise of  the  most  effective  approach  to  efficient 
water  quality  control. 

Recreation 

More  and  more  the  question  is  arising  in  the  basin  how 
storage  water  releases  or  natural  flows  that  may  be  dedi- 
cated to  needs  such  as  recreation,  fish  and  wildlife,  and 
quality  control  can  be  protected  in  situations  where  the 
Stale  law  s do  not  define  these  as  benelicial  uses  Vtually . 
recreation  and  watei  togethei  with  related  land  usage 
have  become  inextricably  mtei twined.  How  recreation 
uses  of  watei  should  he  viewed  in  relation  to  otliei  watei 
uses  should  be  made  the  subject  of  a policy  determina- 
tion However,  it  may  be  difficult  to  reach  an  accord  on 
a national  basis.  In  areas  with  high  rainfall  any  pietciencc 
ol  recreation  use  over  other  beneficial  uses  ol  watei  does 
not  pose  the  serious  problems  that  such  a preference 
would  pose  in  more  arid  areas  Too.  a stale's  ranking  ot 
preferences  in  the  use  ot  watei  could  be  a vehicle  to  cir 
cumveut  otherw  ise  appropiiate  national  objectives 

It  has  been  suggested  that  one  solution  to  the  piohlem 
may  be  to  permit  economics  to  conliol  the  situation.  In 
any  event,  the  imposition  and  maintenance  ol  minimum 
stream  llows  foi  recreation  and  allied  pui poses,  without 
diversion,  may  not  quickly  be  recogni/ed  as  an  acceptable 
beneficial  use  in  the  arid  Slates  This  is  so  because  mini- 
mum How  maintenance  can  be  a chilling  factoi  on  Tut  me 
development  because  ot  the  quantities  ot  water  minimum 
stream  Hows  eould  requite.  In  an  analogous  situation, 
lights  to  maintenance  of  llow  for  powei  pioduction 
have  been  downgraded  by  ihecomts  '' 


More  Uniformity  in  Water  Law 


Font  possibilities  for  more  uniform  water  laws  seem 
evident  (It  a Federal  system.  (4)  a nationwide  Slate 
riparian  system,  (el  a nationwide  State  appropriation 
system,  and  (41  a Stale  system  based  on  mixed  appro- 
priation and  riparian  sy  stems 

Beeause  of  physical  taels,  only  (It  and  (4)  would 
seem  to  he  workable,  and  it  must  be  recognized  that 
because  of  the  physical  facts,  some  parts  of  the  nation 
may  require  a prior  appropriation  system  while  other 
sections  require  a riparian  system. 

In  the  arid  Western  States,  including  most  ol  the 
Missouri  Basin,  the  right  to  use  watei  is  generally  ac 
quued  by  appropriation.  State  law  pieseiibes  the  steps  to 
be  taken  to  perfect  a water  right  appropriation.  Ihese 
stc  usually  include  ( I ) a notice  of  the  intent  to  ap- 
propriate water;  id)  the  building  of  works  necessary  to 
divert  or  impound  watei.  and  (41  the  application  of  the 
water  to  a beneficial  use.  Hie  priority  of  the  State  water 
right  is  then  based  on  the  rule  of  “first  in  time  is  first  in 
right." 

Hie  ■ .moils  State  laws  difl’ei  as  to  ( I I what  may  be 
defined  as  i beneficial  use.  ( 4 1 what  priority  oi  prefer- 
ence may  he  applied  to  different  uses;  ( 4 1 the  amount  ot 
water  per  acre  that  may  be  allowed  under  an  irrigation 
appropriation,  and  (4)  procedures  for  acquisition,  ad- 
judication, and  re.idjudicalion  of  rights. 

1 Iforts  to  attain  more  uniform  laws  on  water  lights 
administration  might  serve  a veiy  useful  purpose.  On  the 
other  hand,  it  should  be  recognized  that  progress  in  this 
area  will  he  very  slow.  I heie  is  a complex  of  institutions 
built  tip  on  the  basis  of  historically  evolved  water-right 
administrations  in  the  Stales,  and  the  inertia  ot  these 
will  mitigate  against  any  rapid  change.  \lso  there  may  be 
doubt  as  to  the  virtue  of  uniformity.  For  example, 
uniform  rules  on  the  duty  of  water  may  prove  imprac- 
ticable in  view  of  the  fact  that  consumptive  use  rates  and 
effective  precipitation  vary  widely  in  the  field  with 
climate,  elevation,  growing  season,  and  soil  conditions. 
Ihese  facts  have  been  recognized  by  the  United  States 
Supreme  Court. > 

Notwithstanding,  the  States  must  realize  that  no  ap- 
propriator.  including  the  Federal  (iovemmcni.  should  be 
obliged  to  comply  with  a wide  variety  ol  Stale  water 
laws  where  the  variations  are  not  predicated  upon  basic 
field  differences.  I lie  States  should,  as  they  have  done  in 
oilier  areas,  strive  to  make  then  watei  laws  as  uniform  as 
practical,  and  yet  responsive  to  the  water  needs  ot  the 
people 

Water  Law  Appraisal 

1 mil  verv  recent  times,  the  water  resources  tield  has 
been  oriented  towards  economic  development,  and  both 
Federal  and  Stale  legal  institutional  arrangements  ate  so 


structured  Development  in  this  context  has  been  geared 
to  the  economic  market  place,  and  practically  all  ot  the 
present  “tools"  used  in  this  field  can  be  classed  as 
"market  place.  I veil  certain  national  goals  have  been 
defined  in  terms  which  suggest  that  their  objective  is 
largely  the  enhancement  ol  the  “gross  national  product, 
file  differences  which  have  developed  on  some  watei 
issues  between  the  Federal  and  the  State  positions,  pat- 
ticularlv  in  the  West,  have  been  leallv  a debate  ot  which 
law  is  to  be  first  in  the  tield 

No  one  would  deny  that  there  are  certain  serious 
conflicts  m the  water  resources  tield.  llowevet.  there  lias 
evolved  a new  spectrum  which  may  make  the  present 
I ederal-Siate  water  law  dichotomy  less  relevant.  1 he  new 
entry  is  difficult  to  classify  under  one  term,  but  foi  pur 
poses  of  discussion  here  the  term  "environmental  con- 
cerns" can  he  useu  to  represent  this  new  field. 

The  environmental  concerns  are  perhaps  a natural 
evolution  from  the  activities  in  the  field  of  water 
quality  control.  Water  quality  control  tmdei  the  I edeial 
laws  was.  until  recently,  oriented  to  the  “market  place" 
development  concept.  Perhaps  the  provisions  of  P.l 
lM-DH)  (National  I nviromnental  Policy  \ct  ot  Dhw)) 
are  still  directed  more  toward  development  than  some 
environmentalists  would  like.  Ilowevei.  there  are  ele- 
ments in  this  new  law.  particularly  Sec.  11)4.  which  will 
have  an  impact  on  the  water  resources  development  pro 
grams  on  the  part  of  the  Federal  Government.  I ndei 
Sec.  104,  all  Federal  program  proposals  will  have  to  ac- 
count for  their  environmental  impact  It  is  obvious  that 
new  methods  of  evaluation  will  have  to  be  developed 
which  can  properly  accommodate  these  new  environ- 
mental concepts,  as  well  as  economic  and  technical 
considerations 

legal  remedies  will  have  to  be  developed  to  provide 
ground  rules  within  which  these  new  concepts  can  secure 
protection  and  expression.  I he  strain  on  the  natural  en- 
vironment has  become  so  great  that  it  appears  courts  aie 
allowing  class  actions  to  test  developments."  In  1 edeial 
C ourts  the  concept  of  "standing  to  sue"  is  being  ex- 
panded. I Ins  is  only  an  indication  that  there  is  a need 
to  provide  new  oi  modified  laws  and  policies  related  to 
the  environmental  tield 

Present  legal  institutional  watei  concepts  will  be  hard 
put  to  continue  unchanged  in  the  lace  ot  the  new  environ- 
mental demands.  Without  doubt  there  will  be  I lit  n re 
added  State  and  Federal  legislation  covering  the  en- 
vironmental field.  Surely  water  law  will  be  included  as  a 
part  of  the  change  which  is  occurring  in  the  resomce 
development  field  because  ol  the  interest  and  etlortsio 
enhance  ot  at  least  sustain  environmental  quality 

\i  this  time  n seems  impracticable  to  outline  m any 
definitive  way  the  couise  that  legal  institutional  .mange 
incuts  will  take.veiy  likely  they  will  be  shaped  by  legis 
lation.  The  otilv  purpose  ot  this  explanation  is  to  point 
out  this  new  area  ol  consideiation  which  seems  to  loom 


ever  more  important  in  the  water  and  related  land  rc- 
sourees  held. 


Miscellaneous  Problems 

There  is  need  to  contrive  some  means  of  coordinating 
the  uses  of  ground  and  surface  waters  which  in  main 
respects  may  be  interdependent  in  their  hydrologic  re- 
lationship.  but  which  operate  under  dittering  rules  ol 
use  and  priority. 

The  updating  of  the  excess  land  provisions  ol  the 
Federal  Reclamation  Laws  also  presents  a problem  that 
needs  to  be  resolved.  Under  these  provisions  water  horn 
federally  constructed  works  is  not  to  be  made  available 
for  the  irrigation  of  lands  in  excess  ol  l(>0  irrigable 
acres  in  the  ownership  of  one  person  or  corporation,  or 
in  excess  of  420  irrigable  acres  in  the  joint  ownership  of 
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